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l Code of Civil Procedure (Act XIV of 1882), s. 587—Restitution—Mesne- 
? profits—Jurisdiction to restore all such benefits as the party seeking 


restitution ts deprived of. 


It is the legal effect of a deciee of reversal that the paity against 
whom the decree was given is to have iestitution of all that he has been 
deprived of under it. A court of appeal does not necessarily enter into 
the question whether a decree, it is about'to reverse, has been executed or 

*not. Hence, where a mortgagee was deprived of possession of the” pro-s, 
perty comprised in his mortgage in execution ofa decree for redemp- 
tion passed by the Subordinate Judge, but the High Court subseqúently 
modified that decree by raising the amount payable by the mortgagor 
and the mortgagor failed to pay the increased amount, whereupon the 
mortgagee made an application to the Subordinate Judge for restitution 
of possession and for mesne profits, eld that the Subordinate Judge had 
jurisdiction, not only to make restitution by restoring possession but also 
to award mesne profits, although the decree of the High Court did not 
specifically provide for mesne profits, f 


FIRST APPEAL from a decree of Maulvi Muhammad Shafi, 
M. A. Subordinate Judge of Aligarh, 


Suit for redemption of a mortgage ~ 


The material facts are'these:— 

On February 5, 1863, Ràmbakhsh mortgaged with posses- 
sion ten biswas of a village to Debi Dass, for Rs. 7,700, the main 
stipulations of the mortgage being that the profits of the mort- 
gaged property`were to be set off against the’ interest of 
the mortgdge-money after deducting Rs. 100 maltkana, 
and that at the time of redeniption arrears due from 
tenants and enhanced revenue, if any, were to be paid 
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by the mortgagor, but no interest on these items. Zahur 
Ahmad Khan and his sons in 1866 and 1871 purchased an 
aggregate share of 9 biswas, 19% biswansis from Ram 
Bakhsh, and the remaining % bisivansi was purchased by 
the mortgagee Debi Dass. After Zahur Ahmad Khan’s death, 
his share was inherited by his widows, sons and daughters. 
These sons in 1877 brought a suit to redeem Debi Dass. They 
were minors at the time and their mother acted as the next 
friend. On May 25, 1878, the suit was decreed by the court of 
first instance, the plaintiffs being required to pay Rs. 6,967-1-4 
to the mortgagee whose claim for arrears of rent and enhanced 
revenue was disallowed. On June 12, 1878, Debi Dass with- 
drew from court the money deposited to his credit by the 
plaintiffs and ‘on July 17, the latter obtained possession over 
the mortgaged property. Debi Dass, however, appealed 
and the appellate court awarded to him a further sum of ~ 
Rs. 8,956-12-11 on account of arrears and enhanced revenue, 
but disallowed interest on this amount, and directed the 
plaintiffs to pay this amount within a month. There was no pro- 
vision in the decree as to foreclosure or sale in the event of fai- 
lure to pay in the money. The money was not paid in and 
Debi Dass recovered possession from the plaintiffs on April 1, 
1880, Then he applied for mesne profits and on March 31, 1881, 
the executing court made a decree for Rs. 5,615-14-10 in his 
favour, being mesne profits foi 1879-80, and costs. In execu- 
tion of this decree, on „August 20, 1881, the mortgaged pro- 
perty was sold and purchased by the decree-holder (mort- 
gagee) The sale was duly confirmed, certain objections 
taken by the judgment-debtors, thereto being disallowed 
and a certificate of sale was issued to Debi Dass on 
February 11, 1882, Zahur~ Ahmad’s sons sold part of the 
ploperty to Parbhu Dayal who joined his vendors and 
their sisters in suing for redemption of the mortgage of 
1863 in February 1902. This suit was eventually dismissed 
on the ground of non-joinder of parties in 1905 (I. L. R. 
27 All, §70;2 A. L. J. Rọ, 210). Thereupon Parbhu Dayal ` 
instituted the present suit on January 16, 1906. The Subordi- 
nate Judge dismissed the suit. 

The plaintiff appealed. 2 

S. C. Banerji (with him J. N. Chaudri), for the appellant :— 
The decree of March 31st,.1881, was passed without jurisdiction 
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` 


+a and the sale héld under it was therefore a nullity, Under sec- CIVIL. 

', 2tion’583, Civil Procedure Code, the decree-holder was entitled . 1909. 
to.make an application for. restitution, but not for anything that pranny DAYAL 
was not granted to him by the appellate decree. The executing v 


m - 7 “a s R ALI AHMAD, 
“court was not competent to add anything to the High Court aca 


decree.. It could only execute that decree. ‘The mortgagee’s 
. claim for interest on the additional sum awarded to him had 
. been disallowed: -He had got the principal amount of the 
~ mortgage-money in his pocket and he was not entitled to any 
Pes < thesnie’ profits. - He was-entitled-only to what-he had lost and 
* the: court, had’ no jurisdiction to grant him any additional 
ce relief urider section 583. “` o l ; 
Kalka Singh v. Paras Ram, [1894] I, LR, 22 Cals, 434, 439 P. C. 
`~ {shri Prasad v. Ram Narain, [1902] 6 C. W. N., 672. 
7.» [STANLEY, C: J.=teferred to. > 
a Sri Nath v. Ram Ratan, [1902] I. L. R., 24 All, 361. 
; Restitution is for what a party has lost, 


EEA Dorasami Ayyar v. Annasami, [ 1899] I. L. R., 23 Mad., 306, 310. 
and.-by no straining, of -language could it be said that Debi 
Dass was entitled to the benefit of mesne profits under the 
‘decree passed in'appeal. `- bee us ` 


` 


" Unless a valid sale was established, the moftgagee’s posses- 
sion would retain its original character and if the mortgagor's 
right was ‘not affected by the sale he was not bound to have 
„it formally -set aside. a S 7 

- Moti Lal v. Karrabuldin, [1897] 1: L, R., 25 Cal, 179, 186. P. C. ` 

_ The mortgagée’s conduct was tainted with fraud. He 

had taken an undue advantage of his position and had 
abstained from placing the full facts before the court. The 
purchase was not made in good faith. The mortgagee stood 

` in a fiduciary relation to the mortgagor and it was his duty 
to speak ; silence therefore amounted to fraud. The case of 
Carew v. Johnston, [1805] 2 Sch. and Lef. 280, cited in [1899] I. L. R., 
26 Cal., 891, 913 


was in point. <n 
The daughters of Zahur Ahmad in any case were entitled 
~ to redeem, as their equity of redemption had never been 
sold. - á ' 
Khiaraj Mal v. Daim, [1904] I. L. R., 32 Cal., 296, 312, 316 P. G 
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Sundar Lal (with him D.C. Banerji, G. Mujtaba and 
Mohan Lal Nehru), for the respondents, distinguished the 
case in I. L. R, 22 Cal, and contended that the additional. 
amount allowed by the High Court was part of the mortgage 
money and so long as it was not paid, the mortgagor’s re-. 
presentatives were not entitled to possession of the mortgaged 
property. The mortgagee was therefore entitled to mesne; 
profits and even if he obtained more than he was entitled to, . 
it could not be said that the court acted without jurisdiction. 
The decree for mesne profits was obtained in open court 
after notice to the opposite party and the decree had 
become final. There was no fraud and this decree could 
not be challanged after a quarter of a century., An examin- 
ation of the plaintiff ’s sale-deeds showed that the shares of the 
daughters of Zahur Ahmad had not passed to him. 


S. C. Banerji, in reply, submitted that the principle of the 
ruling of the Privy Council in I. L. R., 22 Cal., applied. 
There the executing court had placed an erroneous construc- 
tion on the decree and held that it awarded something to the 
decree-holder which, properly understood, the decree did not 
award. Here also the deciee of the High Court had been 
misunderstood and the executing court had given in the guise 
of mesne profits what the appellate court had refused as in- 
terest. In neither case had the executing court jurisdiction to 
add to or make a new decree, 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises in a suit for redemption 
of a mortgage, dated the sth of February, 1863, executed by 
one Ram Baksh in favour of one Debi Das, in respect of a 
10 biswa share of the village Lodhamai. The mortgage 
was usufructuary and it was provided in it that the profits 
were to be appropriated in lieu of interest, except a sum of 
Rs. 100 per annum which was to be paid to the mortgagor. 
There were other provisions in the mortgage which for the 
purposes of this appeal it is unnecessary to refer to. In 1866 
Ram Baksh sold 7 biswas out of the 10 biswas, that is, his 
equity of redemption in the 7 biswas, to. Abdul Rashid 
Abdul Aziz and Mahmud Khan, defendants, sons of Zahur 
Ahmad Khan. In 1871 Zahur Ahmad Khan purchased at 


, 


‘auction 2 biswas 19 biswansis 10 kachwansis out of the remain- 


e 
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der of the mortgaged property. The remaining 10 kachwansis 
were purchased by Debi Das, who thus broke up the integrity 
of the mortgage. Zahur Ahmad Khan died in 1873 leaving 
him surviving the three sons above mentioned, five daughters 
and two widows. In 1877 the three sons, under the guardian- 
ship oftheir mother, brought a suit for redemption of the 
moftgage of 1863 against Debi Das. On the 25th of May, 
1878, the suit was decreed by the Court of first instance, the 
decree providing that the plaintiffs should pay to the mort- 
gagee Rs. 6,967-1-4. Onthe 17th of July, 1878, the plaintiffs 
to that suit obtained possession of the mortgaged property 
in execution of that decree. Debi Das preferred an appeal 
to this Court and on the 2nd of June, 1879, this Court held 
that the mortgagee was entitled to a further.sum anounting 
‘to nearly Rs. 9,000 and. varied the decree of the court below 
by directing payment of the above sum in addition to the 
amount which the decree of the court of first instance had 
ordered the plaintiffs to pay. . The additional sum so award- 
ed was not paid by the plaintiffs and the result was that the 
decree became infructuous. Debi Das thereupon applied for 
and resumed possession on the Ist of April, 1880. He then 
asked the Court to grant him mesne profits for the period 
during which he was out of possession by reason of the plain- 
_ tiffs’ having executed the decree obtained by them from the 
_ court of first instance. On the 13th of March, 1881, the 
court awarded to’ him Rs, 5,615-14-l0 as mesne profits. For 
the realisation of this amount Debi Das caused the equity of 
redemption of the plaintiffs to that suit to be sold by auction 
on thé 20th of August, 1881,, and himself purchased Vit. In 
1886, he mortgaged the 10 biswas to Sagar Mal and Jamna 
Das, who, obtained_a decree on their mortgage and caused g 
biswas to biswansis 10 kachwansis to be sold by auction. 
This was purchased by Dilsukh Rai and Ali Ahmad, defend- 
ants, first party. On the 7th of December, 1901, the three sons 
of Zahur Ahmad Khan sold 4 biswas of the property to the 
present. plaintiff Parbhu. Dayal., In 1902 Parbhu Dayal, his 
vendors, namely, the three sons of Zahur Ahmad Khan, 
and the daughters of Zahur Ahmad Khan’ brought a suit 
to redeem the_mortgage of 1863. That suit was dismissed 


by this Court in 1905 on the ground, among others, that the 
heirs of Debi Das had not been joined as parties to the suit, 
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On the 7th of September, 1905, Abdul Rashid, Abdul Aziz 
bind Mahmud Khan sold -to Parbhu Dayal a further one 
biswa share and on the 16th of January,-1909, Parbhu Dayal 
instituted the suit out of which this appeal has arisen for 
redemption of the mortgage of 1863. 

The court below has dismissed the suit on the ground 
that the equity of redemption of the mortgagors had validly 
passed to the mortgagee Debi Das under the auction sale 
which took place in 1881 and that therefore the plaintiff 
acquired no right under this purchase to redeem the mort- 
gage. 

The plaintiff has preferred this appeal. It is not denied 
that if the equity of redemption was acquired by the mort- 
gagee the plaintiffs suit must fail but it is urged by the 
learned Advocate for the appellant that the Court had no 
jurisdiction to award mesne profits, that the auction sale held 
in 1881 for the realisation of the mesne profits so awarded 
was a nullity and that the equity of redemption of the 
plaintiffs vendors did not pass to the mortgagee, Debi 
Das: This contention is based on the argument that the 
decree of the High Court varying that of the court below 
did not direct the award of mesne profits. Reliance is placed 
on the terms of section 583 ofthe Code of Civil Procedure, 
1882, We are unable to accede to the contention of the 
learned Advocate. In our opinion a decree of reversal 
by an appellate court contains, by necessary implication, a 
direction to the court below to cause restitution to be made 
of all the benefits of which the successful party in the appeal 
was deprived by the enforcement of the erroneous decree 
of the court of first instance. As observed by SIR BARNES 
PEACOCK, C.J. in Hurro Chunder Roy Chowdhry v. Shoo- 
rodhonee Debia (1), “It is the legal effect ofa decree of reversal 
that the party, against whom the decree was given, is to have 
restitution of all that he has been deprived of under it. A 
Court of appeal does not necessarily enter into the question 
whether a decree it is about to reverse has been executed or 
not.” A similar view was held by the Madras High Court 
in Dorasami Ayyar v. Annasamé Ayyar (*), and by this High 
Court in the Collector of Meerut v. Kalka Prasad (8). The 

(1) [1868] 9 W. R , 402. (2) [1899] I L., R., 23 Mad, 306. 
(3) [1906] I. L. R., 28 All., 665. 
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absence of specific direction in the decree of the High Court Givin. 
for payment of mesne profits did not deprive the court, which == 
made the order of the 31st of March, 1881;of its jurisdiction > Z= 
to award mesne profits by way of restitution. It is clear that f peu 
, the court, which could enforce the liability of the defeated 
plaintiffs to make restitution was the court of first instance. 
That court had jurisdiction not only to restore to the mort- 
gagee the possession which he had lost, but all other benefits 
of which he had been deprived. As we have stated above, 
the decree of the High ‘Court awarded to the mortgagee a 
further sum in addition to that awarded by the court of first 
instance and the effect-of the non-payment of this additional 
sum was- that the suit stood dismissed. The mortgagee 
contended that under the terms of the mortgage he had the 
right to continue in possession and to. receive the rents and 
profits so long as any amount remained due to him under 
the mortgage and was therefore entitled to the rents and 
- profits which he did not obtain during the period of his 
dispossession. .The only Court which could determine the 
question thus raised, and had jurisdiction to decide that 
question, was the court of the Subordinate Judge. It had 
jurisdiction to decide whether mesne profits should or shouid 
not be awarded. Whether its decision was correct or erro- 
neous is immaterial, as the court had jurisdiction to decide 
rightly and to decide wrongly. Even if it be assumed that 
it erred in awarding mesne profits, it cannot be said that 
it acted without jurisdiction. Dr. Satish Chandra Banerji, 
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the learned Advocate for the appellant, strenuously relied on 
the ruling of their Lordships of the Privy Council in Kalka 
Singh v. Paras Ram (,) That ruling is in our judgment 
wholly inapplicable to the present case. There a court had 
made a decree for possession but not for mesne profits, The 
court executing the decree, in spite of the absence of a direc- 
tion in the decree itself as -to the payment of mesne profits, 
awarded such profits to the decree-holder and sold the 
judgment-debtor’s property for the realisation thereof. It 
was held that the order of the court, executing the decree for 
the award of mésne profits, was without jurisdiction. That is 
“not the case here. As we have pointed out above, the court S 
of. first instance was competent to determine the question 
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of restitution, It had therefore jurisdiction to award mesne 
profits by way of restitution and it cannot be rightly contended 
that in so awarding it, it acted without jurisdiction. We are 
therefore of opinion that the sale which took place in exect- 
tion of the decree for mesne profits so far back as the year 
1881 was a valid sale and conveyed to the purchaser, the 
equity of redemption of the vendors of the plaintiff. 


The next contention on behalf ofthe appellant is that the 
order of the 31st of March, 1881, was procured by the mort- 
gagee by fraud. We are not satisfied that any fraud was 
perpetrated, It is true that the mortgagee had withdrawn 
from court the amount awarded to him under the decree of 
the court of first instance but that circumstance did not in 
any way affect his right to claim mesne profits, upon the 
decree of the court of first instance being varied and superced- 
ed by the decree of the lower appellate court. There was 
nothing which he concealed from the court and we fail to see 
in what respect it can be said that he acted fraudulently 
to the injury of the interests of the mortgagors, 


The third contention on behalf of the appellant is that 
the court below ought net to have dismissed the suit totally 
and that the whole of the equity of redemption had not 
passed to the mortgagee Debi Das. Itis said that after the 
death of Zahur Ahmad Khan, a portion of his interest in the 
mortgaged property was inherited by his five daughters, 
two of whom died in 1897. The brothers of those daughters, 
itis urged, inherited a portion of their share and as this share 
was acquired after the auction sale and as the sisters were 
no parties to the suit, in which mesne profits were awarded, - 
the share of the sisters, inherited by the plaintiff's vendors, 
was saved to them and as purchaser of such share the plaintiff 
is entitled to claim redemption. As we have already stated, 
Abdul Rashid, Abdui Aziz and Mahmud Khan, sold 4 biswas 
to the plaintiff on the 7th of December, 1901. The sale-deed 
distinctly refers to the 4 biswas as being part of the 7 biswas 
mentioned in the &#ewat as khata No. 1. The 7 biswas share 
was purchased by Abdul Rashid, Abdul Aziz and Mahmud 
Khan from the original mortgagor Ram Baksh in 1866. 
Therefore so far as the 4 biswas share conveyed by the sale-deed 
of the 7th of December, 1901, is concerned, it was the propegty 
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which was owned by the three brothers before the auction ~ 


sale of 1881. As for tbe 1 biswa sold to the plaintiff under 
the sale-deed of the 7th of July, 1905, it is described in the 
sale-deed as being part of atas Nos. 2 and 3. The khata 
No. 2, consists of 1 biswa 9 biswansis 15 kachwansis which it 
is admitted in the plaint was given by Zahur Ahmad Khan 
in his life-time to his three sons, The third &/aza, no doubt, 
comprises property left by Zahur Ahmad at his death and 
inherited by his heirs, but as only 1 biswa out of katas 2 
and 3 was sold to the plaintiff and the plaintiff's vendors 
owned a larger share than 1 biswa in those &/at¢as in their 
own right, and not as heirs to their sisters, we see no reason 
to presume that they intended to include in the sale a part 
of the share. inherited by them from their sisters. We are 
therefore: not satisfied that the sale to the plaintiff comprised 
any part of the property which his vendors may have acquired 
by right of inheritance to their sisters. 


The last contention on behalf of the appellant is, that he is 
also a lessee from the three sons of Zahur Ahmad Khan aùd as 
such is entitled to claim redemption. The nature of the so 
called lease is set forth in paragraph 5 of the plaint. It is 
manifest that the lease has not come into force and that in 
reality what is called a lease is only an agreement to grant a 
lease, which would come into operation in the event of the 
lessors recovering possession of the property now in the 
hands of transferees from the mortgagee. By virtue of a 
transaction of this nature the plaintiff is not entitled to claim 
redemption. 7 

For these reasons we agree with the court below in holding 
that the plaintiffs suit was untenable and accordingly we 
dismiss the appeal with costs including fees on the higher 
scale. 

Appeal dismissed, 
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TUDBALL, J. Indian Penal Code (Act XLV of 1860) section 494—Bigamy—Person 
i aggrieved—Code of Criminal Procedure (Act V of 1898), section r9g8— 
- Procedure—Commitment. i 


k In a case of bigamy the person aggiieved is either the first husband 
or the second husband and not the father. Hence,-where in such a case 
a complaint was preferred by the father of.the husband, under section 
494, Indian Penal Code, but not by either of the husbands, ,#ełďd, there 
was no valid complaint before the court and the commitment was bad. 

- © REFERENCE made by Babu Kanhaya Lal, Assistant 
Sessions Judge of Meerut. 


The material facts appear from the judgment: . 
The following judgment was delivered by 


Tudball, ]. TUDBALL, J.—One Gobardhan filed a complaint in the 
Court of a first class Magistrate, against Badam and Lala to 
the effect that Badam’s daughter was married to Gobardhan’s 
son, that Badam had come to Gobardhan’s house and taken 
ay the girl and remarried her to Lala, that on his going to 
la’s house, Lala prevented the girl from returning with 
though she was willing to do so. On these allegations 
tG bardhan preferred a charge under section 498, Indian 
uPenal Code, against Badam and Lala. The Magistrate added 
ammat Nihalo, the daughter of Badam as an accused 
“person and has committed all three for trial te the Court of 
o} R Sessions, on a charge of bigamy under section 494, Indian 
n > ~ Penal Code. The learned Assistant Sessions Judge has re- 
= ferred the matter to this Court asking that the commitment 
might be quashed on the point of law that there is no cóm- 
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NƏT TO BE REMOVED ” 


plaint by a person aggrieved of an offence under section 494, 
Indian Penal Code. It is quite clear that no charge of bigamy 
has béen preferred by either the husband of Musammat Nihalo 
BU ue or Gobardhan. In the case of bigamy the person aggrieved is 


* Cr, R. No. 444 of 1909. 


5. 


` sent case the first husband though:sixteen years of age has 
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either ‘the first husb&and or the second husband. In the pre- CRIMINAL. 
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preferred no complaint; neither has the second husband, I —— 
KInG-EMPEROR® 


do not think that, the father of the first husband can under a 
the circumstances of the present case, he deemed to be the ete 
persoh aggrieved. There is, therefore, no valid complaint Tudball, J. 


of the offence under ‘séction 494, Indian Penal Code and 


- the provisions obese aah of the Code of- Criminal 







Nith. The commitment, 


ae is hereby se The Magistrate will 
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BAIJNATH DAS AND ANOTHER.* É — 


S1ANLEY, C. J. 
Transfer of Propèrty Act (IV of 1882), Chapter II, section 6, clause (a) BANERJI, J. 
—Reversionary interest—Promissory notes, release of — Validity of. 





r. 
‘Chapter If of Act IV of 1882, 1efers to transfeis of-property whether ee y te 
moveable or immoveable. Hence, ‘the release of reversionary right in’ = ` 
certain promissory notes is invalid as being the transfer of the chance of ite os i. 
an heir apparent succeeding, to property within the meaning of clause i = a 
( a) of section 6 of that Act. Sham Sundar Lal v. Achhan Kunwar, 
I. L. R, 21 All, 71, relied on. 


First APPEAL from the decree of S. Amjad-ul-lah, Esq., 
Subordinate Judge of- Mirzapur. i 
Suit for declaration. 


The facts of the case were as follows :— 


One Gaibi Ram died leaving three sons, Baijnath Das, 
Sheo Das, and Gouri Shankar, and a widow Musammat 
Parbati. Sometimes after Gaibi Ram’s death, the three sons 


separated and distributed the property left by thi Father of ERN 
among themselves. After separation Gouri Shanes 
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childless leaving a widow Musammat Rambha. A guardian 
was appointed of the property of Musammat Rambha as she 
was a minor at the time of her husband’s death. He 
converted the entire property left by Gouri Shankar to Gov- 
ernment Promissory notes. Musammat Rambha also died, 
and the property in the Promissory notes devolved upon 
Musammat Parbati, mother of Gouri Shankar, as his next 
heir. Some disputes arose between Musammat Parbati and - 
Sheo Das, which came to an end ina compromise, whereby 
Sheo Das released all his reversionary right in the Promissory 
notes in favour of Musammat Parbati. After Musammat 
Parbati’s death Hargawan and Mulchand who held a decree 
against Sheo. Das proceeded to attach one-half of the Pro- 
missory notes in execution of their decree, alleging it to be 
the share of Sheo Das, their judgment-debtor, as one of the 
reversioners of Gouri Shankar. Baijnath Das objected to 
the attachment under section 278 of the Code of Civil 
Procedure, 1882. He stated that inasmuch as Sheo Das had 
already relinquislied ‘his interest in the Promissory notes in 
favour of Musammat Parbati, nothing remained to him te 
inherit after her death. The execution court disallowed the 
objection. Baijnath Das therefore instituted this suit for a 
declaration that Sheo Das had no interest in the Promissory 
notes and that they could not be attached in execution of a 
decree against him. The main defence taken was that the 
deed of relinquishment executed by Sheo Das in favour of 
Musammat Parbati was void. “The Subordinate Judge i 
overruled this plea and decreed the suit. | 
The defendants appealed. S 


Muhammad Ishag (with hin W. Wallach), for the appel- 
lants contended, that the deed of relinquishment purporting 
to convey the reversionary interest of Sheo Das was bad 
under section 6 of the Transfer of Property Act, 1882. It 
transferred no interest to Musammat Parbati, and the right 
of Sheo Das remained unaffected. He cited 

Jagan Nath v. Dibbo, [1908] 28 A. W. N , 284. 

Achhan Kuar v. Thakur Das, [1895] I. L. R, a7 All, 125. i 

Nund Kishore Lal v..Kanee Ram Tewary, [1902] I L.R., 29 Cal., 355. 

L. M. Banerji (with him Kandi Prasad), for the res- 
pondents replied. 


VOL. VIL] Hich courRT., i3 
The Judgment of the Court was delivered by 


BANERJI, J.—The facts of this case are these :—One 
Gaibi Ram’ died leaving three sons, Baijnath Das, Sheo 
Das and Gauri Shankar and a widow Musammat Parbati. 
After the death of Gaibi Ram the three-sons separated. 
Gouri Shankar died leaving some cash and jewelry. His 
widow Musammat Rambha was at the time, a minor. A 
guardian of the property of the minor was appointed by the 
court and he sold the jewelry and with the proceeds of the 
sale of the jewelry and with the money left by Gouri Shan- 
kar he purchased Government Promissory notes of the face 
value of Rs. 17,600. Upon the death of Musammat Rambha 
the Promissory notes passed to Musammat Parbati, the 
mother of Gouri Shankar as the next heir to his property. 
On the 1st of August, 1904, Sheo Das executed a document 
in favour of Musammat Parbati, whereby he purported to 
convey to her and release in her favour all his interest in the 
Promissory notes, referred to above. Musammat Parbati is 
now dead and the only heirs left by her are her two sons Baij- 
nath Das and Sheo Das. The appellant Hargawan Magan 
and Mul Chand, the predecessor in title of the other appellant, 
held a decree dated the 17th of November, 1903, against Sheo 
Das and in execution of that decree they caused a half share 
of the Promissory notes to be attached as the property 
of Sheo Das. Thereupon Baijnath Das preferred a claim 
alleging that he alone was entitled to the Promissory notes. 
His objection having been overruled the suit out of which 
this appeal has arisen was brought by him for a declaration 
that the half share of the Promissory notes attached by the 
decree-holders was not liable to sale in execution of their 
decree. 


The court below has made a decree in favour of Baijnath 
Das for one half of the half share claimed by him. It was of 
opinion that the document of the ist of August, 1904, was 
a deed of family settlement and that under it Musammat 
Parbati acquired an absolute interest in one half of the Pro- 
missory notes. 


From this decree the present appeal has been preferred. 
The first contention on behalf of the appellants is that the 


claim is barred by limitation, inasmuch as the suit was origi- 
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nally brought against Hargawan Magan only and the repre- 
sentative of Mul Chand was added after the expiry of one 
year from the date of the order disallowing the objection 
preferred by Baijnath Das. This contention is in our 
opinion untenable, inasmuch .as we find that the aforesaid 
order was passed in proceedings to which Mul Chand 
or his legal representative was not a party. The plaintiff 
no doubt was bound to bring his suit within one year from 
the date of the order to have it set aside as against the per- 
sons in whose favour it was made but as Mul Chand or his legal 
representative was not a party to the proceedings in 
which the order was passed the provision of the Limitation 
Act which requires a suit to be brought within one year did 
not apply as against him. The main contention on behalf of 
the appellants is that the release dated the 1st of August, 1904, 
wasin reality a transfer of reversionary rights and that such a 
transfer is void having regard to section 6 (a) of the Transfer of 
Property Act, This contention is in our opinion well founded. 
By the instrument mentioned above, Sheo Das purported ‘to 


` convey to his mother his interests in the Government, Pro- 


missory notes. Those interests were only those ofa reversioner: 
At the time when the document was executed his mother was 
in possession and he had a reversionary interest only, and con- 
tingent on his surviving his mother. What he transferred was 
the chance of an heir apparent succeeding to property with- 
in the meaning of clause (a) of section 6 of the Transfer of Pro- 
perty Act. Chapter II of that Act relates to transfers of 
property by acts of parties and sub-head (æ) refers to 
“ transfers of property whether moveable or immoveable.” 
It is clear therefore that the clause applies to a transfer of 
the rights of an expectant heir in moveable as well as in immove- 
able property. Tz Sham Sundar Lai v, Ackhan Kunwar (*) 
their Lordships of the Privy Council held that under the 
Hindu Law a person could-not make a disposition of or bind 
his expectant interest. This case has been followed in sub- 
sequent cases both by the Calcutta High Court and by this 
Court, and it has been held in all those cases that the rights of 
areversioner cannot be validly transferred. The transfer there- 
fore upon which the plaintiff relies is an invalid transfer and 
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had not the effect of conferring upon Musammat Parbati 
an absolute interest in any part of the Promissory notes in 
question. Upon her death the ownership of the Promissory 
notes passed to Baijnath Das and Sheo Das in equal 
shares, and therefore the appellants were erititled to attach 
the half share of Sheo* Das in execution of the decree held 
by them. The suit of Baijnath Das is consequently unten- 
able and ought to have been dismissed. We allow the 
appeal, set aside the decree of the court below and dismiss 
the suit of the plaintiff with costs in both courts. 


Appeal allowed, 


MAMRAJ alias MAMUA 
Versus 
RAMJI LAL AND ANOTHER. * 


Mortgage—Sale of equity of redemption—Discharge of prior mo! tgage— 
Right of puisne mortgagee. 


M purchased the equity of redemption in the property which was 
under a mortgage with Æ. There was also a prior mortgage on the same 
property which M redeemed On a suit for sale being brought on the 
basis of A’s mortgage, eld that M must be taken to have intended to 


keep the first mortgage alive for his benefit and & could not sell the: 


property without redeeming the first mortgage. Baj Nath v. Murli 
Dhar, [1907] A. W. N., 85 distinguished and Goka? Das v. Puran Mal, 
IL L.R , 10 Cal., 1035 and Kalu v. Sant Lal, [1896] A. W. N., 128 followed. 

SECOND APPEAL from a decree of Louis Stuart, Esq. 
District Judge of Meerut confirming a decree of Pandit Soti 
Raghubans Lal, Subordinate Judge. k 

Suit for sale upon a mortgage. 

The material facts were these :— i 

On the 3rd August, 1896, one Nain Singh, made a mort- 
gage in favour of Umrao Singh. On the 5th January, 1897, 
he mortgaged the property again to the plaintiff, Ramji Lal. 
On the 1oth September, 1900, Nain Singh sold his equity of 
redemption to Mamraj and out of Rupees goo the considera- 
tion for this sale, Rupees 745 was left with Mamraj to pay 

l = S, A. No. 757 of 1908. 
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off Umrao Singh, the first mortgagee. Mamraj paid off that 
mortgage. In the present suit which Ramji Lal brought to 
enforce his mortgage, Mamraj contended that the plaintiff 
could Tot bring the property to sale unless he paid him the 
sum which was paid to redeem the first mortgage. The court 
of first instance overruled this contention and the lower 
appellate court confirmed the decree of the court of first 


instance. Mamraj defendant, appealed. 


J. Phani (for S. C. Banerji), for the appellant, submitted that 
the defendant Mamraj had by his payment to Umrao Singh 
been subrogated to the position of the first mortgagee. He 


- was entitled to hold the fact of his payment as a shield 


against all subsequent incumbrancers, 

Kallu v. Sant Lal, |1896] 16 A. W. N., 129. 

As the Privy Council had observed, it was all a question of 
intention. A purchaser of the equity of redemption must 
either extinguish a prior incumbrance or keep it alive. Of 
these two alternatives he would naturally accept the one 
which was the best conducive to his own interests, He must 
be taken to have intended to keep the rights of the first mort- 
gagee alive for his own benefit. 

Gokal Das v. Puran Mal, [1884] I. L. R., 10 Cal, 1035 P. C. 

The case of 

Batj Nath v. Murti Dhar, [1907] 27 A. W. N., 85, 
upon which both the courts below relied, could be easily 
distinguished. There the purchaser of the equity of redemp- 
tion was required to pay off the first and the second mort- 
gages and sufficient money for the payment of both had 
actually been left with him. If he paid off the first incum- 
brance and did not purposely pay off the second, he 
could not lay claim to any equitable relief in his favour, seeing 
that he himself failed to do any equity. In the present suit, 
therefore, if the plaintiff, a puisne encumbrancer, wished to 
bring the property to sale by enforcing his own mortgage he 
ought to pay to the defendant-appellant the sum which the 
latter paid to redeem the first mortgage. This was held to be 
the law also in S 

Tulsa v. Khub Chand, [1891] 1. L. R., 13 All, 581 F. B. 

Baldeov. Uman Shanker, [1907] S A. 1069 of 1905, decided on April 6, 

(per Stanley, C. J, and Burkitt, Ja 4 A L. J., 179.) o E 
* Since reported. See [1909] 6 A, L. J. R, 987. 
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~-Tef Bahadur. Sapru for Sundar Lal, for the plaintiff-respon- 
dent, contened.that the money ‘which’ had been paid by the 
appellant to the first mortgagee was really not his.own money 
but that of the mortgagor. In paying off the first mortgagee 
the appellant was acting merely as an agent of the mortgagor. 


: He relied on 
Baij Nath v Murli Dhar, [1907]. A. W. N. p. 85. 


Tufail Fatima v. Bae, [1904] 2 A. L. J. R, p. 13; S. © L L. R27 
All, p. 400. 


-As.was observed by BURKITT.J.,in Bazy Nath’s case: “ the 
money did not.come out of the appellant’s pocket, but it came 
from the ‘mortgagor’? He referred to section 74 of Transfer of 
the Property Actand urged that the subrogation contemplated by 
thati ection could take place only when there were two‘or-more 
mortgages existing atone and the same time and a subsequent 
mortgagee independently of any direction from the'mertgagor 
paid offa prior mortgage, He contended that section 101of the 
Transfer. of. Property Act, laid dawn the rule of merger which 
was quite distinct from subrogation, and that section had no 
application to the present case. The Privy. Council case of 

. Gokal.Das.v. Paran Mal [1884] I. L. R, 10 Cal., 1035- 4 


was: really a case of merger; and it was held in that case 
that it was simply a fair presumption to make that ‘the 
purchaser of the equity of redemption, who had paid off the 
first mortgage’ must be deemed to have intended to’ keepzalive 
the first. mortgage for his benefit which he could use as a'shield. 
He referred to 


Dinobondhu Sh: aw fies v. Jogmaya Oe [1901] E a R., 29 
Oal., 154. 
"Ghose : Mortgages, 560, 561; 575and 576. 


. The judgment of.the.Court was delivered by 


» BANERJI, J.—This- appéal arises out of a suit for sale ona 
mortgage dated the 5th of ‘January, 1897; executed by Nain 
Singh defendant in favour of the plaintiff. On the 3rd of 
‘August, 1896, Nain Singh had mortgaged the same property 
to Umrao Singh alias Sandu Mal. On the 14th of Septem- 
ber, 1900, Nain Singh sold his equity of redemption to the 
appellant Mamraj for Rs. 900. Out of the consideration for 
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the sale a sum of Rs. 745 was left with the vendee for pay- 
ment to Umrao Singli, the first mortgagee. Hehas satisfied 
that mortgage and his contention in this case is that the 
plaintiffs must pay hiin that amount before they can bring 
to sale the property mortgaged te them. This objection was 
overruled by the court of first instance which relied on the 
case of Bay Nath v. Murli Dhar (*). The lower appellate 
court has confirmed the decree of the court of first instance, 
Hence this appeal by Mamraj alias Mamua, on the ground 
that he is entitled to hold up the amount paid by him to the ` 
‘first mortgagee as a shield against the claim of the puisue mort- 
gagees. It is urged that the ruling on which the courts 
below have relied is distinguishable from the present case 
and we agreé with this contention. In that case the pur- 
chaser from the mortgagor had withheld, out of the considera- 
tion for the sale not only the amount of the first mortgage 
but also the ‘amount due.to the second mortgagee. It was 
held that under those circumstances he could not resist‘ the 
_ claim of the second mortgagee and claim priority over him by 
reason of his shaving discharged the first mortgage. It is 
now settled law that if the purchaser of the equity of redemp- 
‘ion discharges a prior mortgagé he is entitled to hold it up 
is a shield against the claim of a puisne encumbrancer. 
This was so held by the Privy Council in Gokal Das v. 
Puran Mal, (?)r* Their Lordships observe : “The obviocs 
question to ask in the interests of justice, equity ‘and good 
conscience is, what was the intention of the party paying off 
the charge? He had a right to extinguish it and a right to 
keep it alive. What was his intention? If there is no ex- 
press evidence of it, what intention should be ascribed to him? 
The ordinary rule is that a man having a right to act in 
either of two ways shall. be assumed to have acted according 
to his interest” Following this ruling it was held by this 
Court in Kallu and another v. Sant Lal, (8), that where on 
the sale of the rights of the mortgagor in certain property 
which was the subject of two mortgages, a certain portion of 
the purchase money was left with the purchasers, to pay off 
a prior mortgage, the purchasers must be taken to have in- 
tended to keep the first mortgage alive for their benefit and 
(1). [1907] 27 A. tabs! P a L. R., 10 Cal, 1035. 
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that the second mortgagee was not entitled to sell without 
redeeming the first mortgage. On the strength of these 
authorities the appellant Mamraj is entitled to be paid by 
the plaintiffs the sum of Rs. 745, paid by him in discharge of 
the prior mortgage in favour of Umrao Singh, before they can 
bring to sale the property mortgaged to them under their own 
mortgage, We accordingly allow the appeal and vary the 
decree of the court below so far that we direct that the plain- 
tiffs do pay to Mamraj defendant Rs. 745, within three 
months from this date and that upon such payment being 
made the plaintiffs do recover that amount and the amount 


-due upon their own mortgage by sale of the mortgaged pro- 


perty unless the aggregate amount so due to him together 
with costs and interest as allowed by the court below be 
paid on or before the 25th November, 1909. The appellant 
“will have his costs of this appeal including fees on the higher 
scale. - 

J. P. l Aai allowed. 


UMED SINGH AND ANOTHER 
versus 
KING-EMPEROR. * 
JSoinder of charges—Criminal Procedure Code (Act V of 1898), section 
23 5—O1 der for retrial—A nother Magist ‘ale. 


Where the accused were charged with eight separate ‘and distinct 
offences and tried at one trial for the same, /e/d.that the trial. was 
illegal. Sudrakmernia Ayyar v. King-Emperor, 1. L. R., 25 Mad., 67 


_(b ©.) followed. When the Magistrate, who tried a case has already 


formed an opinion on the evidence on the record and has expressed the 
same, and the Cases are sent back for retrial, it is only fair to the accused 
that they should be tried by a different | Magistrate who has formed no 
opinion. 


CRIMINAL APPEAL against an order of N. C. Stiffe, Esq., 
District Magisťrate of Almora. 


B. E. OConor and Satya Chandra Mukerji, for the accused, 


R. Matcomson {Assistant Government Advocate), for the 
Crown. - 


` £ Cr. A. No. 411 of 1909. 
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. TUDBALL, J.—The two ‘appellants, Umed Singh.and. Tilok 


Singh were, tried at.one and. the same trial in ‘the court of 


the Deputy Commissioner and District. Magistrate of Almora 


_on ten distinct charges of offences under section 161 Indian 
-| Penal Code.of these ten charges, two might possibly be said-to 


-be part and parcel of the same transaction.’ The remainder 
were distinct and separate offencés. Briefly: put. the facts, alleg- 
ed by the prosecution are as follows—A theft or series of thefts 
had taken place at the house of. General Wheeler of Jalna: 
The two appellants were’ordered ~to investigate and the. case 
against them: is that :they- arrested ‘people and then after 
extorting money from them, allowed them to go. The Dis- 
trict Magistrate has held that six of the charges iare proved 


and has convicted*and sentenced thexappellants thereon. . It... 


is quite clear that the trial-is an“illé tality and that the con- 
victions and sentences must be set azide. The ruling of the 


: Privy Council in _Subrahmania Apper v. King-Emperor (7) is 
clear. upon ‘this point. The court, ought to have selected 


three of the charges against: the: appellants and to have tried 


` „them on those charges only, at one’ ‘and the same trial- As 


the trial ended in a conviction, -I must order the retrial of 


‘the appellants according to law. The charges must be divided 


into several batches of three or less in’ ntimber and each batch 
must form the subject ofa separate trial. The appellants will 
Have to surrender. ' 


.-As the Magistrate who tried the case has already formed 
an opinion on the eviderice on the record and.has expressed 
the sarne, itis only fair tothe accused that they should be tried 
‘by another Magistrate, who has formed no opinion, I there- 
fore order that the case be tried by Mr. Shaw, Deputy Magis- 
trate of Almora, who has first class powers.’ 

es ). © [1909]-I. L. R., 25 Mad., 6% P. C; 
ra è a: 


Cenviclicn sct aside, vetrial ordered. 
Š ees 
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Penal ‘Code (Act XLV- of 1860), section -225 B—E scape from custody— 


Defaulter for payment of Government revenue—Rules of Board of 
_, Revenue 9, el. ) —Lunut Revenue Act Seed of ils sections 142, 


X 2 143s 146. oat os * Pee 
‘The’ use of the ‘word ‘ ordinarily ° in’ rulé 9, anis 2, Rules of the 
Board of Revenue relating to the recovery of arrears of revenue, shows 
that the intention,of the Board was that in every case process should issue 
x hgant the lambardar ın the first instance, tut that occasion may arise 
- ‘when it is found expedient to issue process in the first instance against 
the defaulter, Under section 142; Land Reyenué,Act, all the proprietors 
are jointly and severally responsible to ..Government -for the revenue 
and the arrears may ‘be realised, -under section 146, by the arrest and 
detentiòn of the defaulter as defined in section 143. 





The writ of demånd and the writ of arrest and detention ay issue 
„simultaneously against the defaulter ; the words of section 146, Land 
Revenue Act, are wide and there is nothing, to limit the -order in i. which 
they should issue. ` aS aing ai 

Hence, where a Co- -skarer had made default in - . the payment of 
Government Revenue “and under a writ of detention was confined i in the 
lock-up “wherefrom he ‘escaped, Ae/d thit-he was guilty of | an offence 
under section 225 B, Indian Perial Code. ~~ > z 


CRIMINAL APPEAL “from an order of acquittal passed 
€ by Maulvi Makbul Husain, Magistrate, first class, of Janapur; 


The facts were’ as. follows :— 


x 


Government revenue was due for the mia in which Gulab 
Singh, Bishnath Singh, Chatar Singh and Baldeo Singh were 
co-sharers. They wert to the Tahsil and paid some money but 
in the meantime a subsequent instalment had fallen due. While 
ç returning from’ the Tahsil they were arrested under a warrant: 
of the Tahsildar, but escaped from custody.” It was admitted 
by the parties that revenue had not been paid. for the mahal 
in which they were co-sharers and that they were arrested 
but escaped from the lock-up. The Magistrate of Jaunpur 
acquitted the accused, holding that the warrant should have, 
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in the first instance, been issued against' the lambardar, 
as provided for by rule 9 (2), Board’s Circulars 2-IJI and 
that, inasmuch as in this case the process was issued first 
against the co-sharers, they were not in lawful custody. 
The Government appealed. 


W, Wallach (Government Advocate), for the Crown, 
contended that when revenue became due all the co-sharers 


jointly and severally became liable as defaulters (Land 


Revenue “Act, sēction 143) Section 146 (4) directed that 
the defaulter might be arrested. The Board’s rule, referred 
to, could not override the provisions of the law ; and even 
if the process was not issued against the lambardar, the 
issue of- process against the co-sharers did not make it; 
illegal as under section 142, Local Land Revenue: Act, all co- 
sharers were’ jointly and ‘severally liable. There was no 
doubt that it was the lambardar who should be looked to 
for payment of Government revenue, but that did not pre- 
clude the revenue authorities from proceeding against the 
persons-liable, even though they be not lambardars, Sup- 
pose thére was a case in which the Penal Code provided 
that either a summons or a warrant might issue. - In such 
a case, ifa wariant were first issued, it could not be said that 
the warrant was illegal and the man arrested could escape 
from custody. 


Satya Chandra Mukerji, for the accused, submitted -that 
they were returning from the Tahsil only after paying the 
Government revenue when they were arrested, under the 
orders of the Tahsildar. Under such circumstances, the 
process was not legal. The Board’s Circular was that process 
should be issued against the lambardar. Before a warrant 
could be issued, a writ of demand must be issued under section 
147, Land Revenue Act, calling upon the defaulter to pay. 
The Legislature had advisedly put a writ of demand first, then 
arrest of the defaulter and then sale of his property’. 


It was therefore submitted (1) that the process ought to- 
have been issued against the lambardar in the first instance 
and (2) that the warrant was an illegal warrant as the cits- 
tody n as not legal. Moreover, the case was a petty case and 
the a ppeal by Government was unreasonable, 


“ 
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The judgment of the Court was delivered by 


KNox, J.—Gulab Singh, Bishnath Singh, Chatar Singh and 


Baldeo Singh are accused of an offence under section 225B, 
Indian Penal Code. On the 19th of March these four men 
were arrested and locked up in the tahsil lock-up. A 
wårrant against them had been issued by the Tahsildar on 
the ground that they were defaulters and had not paid the 


_ Government revenue ‘due from them. -On the 20th, these 
` four men-escaped whilst still in custody. There is no dispule- 


about the- facts, All the necessary ingredients constituting 
the offence. have been admitted by the accused or on their 
behalf. The learned gentleman, who appeared on their 


behalf: izn the court below, contended that even on the face’ 


of thé admitted facts the accused were not liable to any 
punishment. He based his argument upon rule 9, clause (2) 
of the rules ‘of Board of Revenue relating to recovery of 
arrears of land revenue under the N.-W. Pand Oudh Land 
Revenue Act, 1901. The learned Magistrate-admitted the 
force of his argument and acquitted the accused, ` From this 
order of acquittal a petition of appeal has been filed by the 
Local ` Government and it is contended that, the Deputy 
Magistrate’s interpretation of the law is wrong, Under 
section 142 of the Local Act No. II] of 1901 all the proprietors 
ofa mahal arejointly and severally responsible to Government 


for the revenue assessed thereon. When any instalment of 


such revenue falls in arrears, as in the present instance 
before_us, that arrear of revenue, as section 146 shows may 
be recovered by one or more of the processes set out in 
section 146. One of those processes is the arrest and detention 
of the defaulter as defined in section 143 of the Act. The 
rules relating to recovery of arrears of land revenue do indeed 
lay down that ina mahal in which a laméardar has been 
appointed, process shall ordinarily issue against the fambardar 
in the first instance, but it would be straining the proper 
meaning of the word ‘ordinarily’ to hold that the intention of 


‘the Board was and the intention of these rules was that in 


every case process should issue against the /ambardar in the 


_first instance. The very use of the word ‘ordinarily’ shows 


that occasion may arise.when it is found expedient to issue 
process in the first instance against the defaulter. | It is for the 


CRIMINAL. 
1909. 
KING-EMPEROR:’ 


v. 
GULAB SINGH. 





Knox, J 


v 


CRIMINAL, 





1900. 





KING-EMPEROR 
Te 
è GuLas SINGH. 


Knox, Ja 


' 
34 HIGH COURT. la. L J. K. 


Tahsildar to determine whether he shall in order to recover 
the arrears, have recourse to the /ambardar in the first 
instance or shall proceed-against the defaulter direct. Which- 
ever course he may adopt his warrant is legal and the arrest 
under it is legal and the escape from there is an offence! 


A further contention is put forward that the intention of 
the legislature in enacting section 146 was that the arrest and 
detention of the defaulter Should follow and not precede the 
serving of writ of demand. We find ourselves unable to 
follow this contention. The words of section 146 are wide 
enough to authorise the issue of both processes against the 
defaulter, and there is nothing to limit the order in which they 
should issue. In many cases the service of the writ of demand 
would result in the escape of the defaulter and in such -cases 
the Tahsildar would use ordinary prudence if he had resort to 
arrest instead of serving a writ of demand. l 


_ For a defaulter to escape from a custody in which he has 
been locked and detained is not a very grievous offence ; still 
itis an offence in which the authority of the officer’ who 
issued it is set at defiance and that authority must be main- 
tained. , The sentence which we propose to, pass is ‘not. to be 
looked upon as a sentence which is generally passed in 
such cases. We take this more or less to be a test case and 
we trust that when itis known that escape from such-custody 
is an offence, the commission of such an offence will be avoided. 
We direct that under section 225 B-of the Indian Pena! Code, 
Gulab Singh, Bishnath Singh, Chatar Singh and Baldeo Singh, 
suffer, each and all of them, simple imprisonment’ for seven 
days from the date of their arrest. 


x s Appeal allowed. 


Aa r 


Uia 


VoL. VIL] HIGH-CouRT. J 


sa the i is at 


MUSAMMAT aU ERR 
ay ver SUS, 
; pa KING- EMPEROR. * i 
Opin Act Fe No: T mf 1878 D section o—licit sale of EACE COE? 
$ E sb?” af sales 
ou Sects shite found in a house, and one’of them was smoking 
chancu, ; On the premises were also found three’ pipes," two iron needles, 


te | 


one pair of tongs.and a smoking pillow.. The quantity of opium, how- 
ever, found i in the house was within the limit allowed by law. 


j Held that the: circumstances were not strong- enough towariànt the 
presumption that chandu was being sold on the premises. King-Empe1or 
v. Bakir, [1902] A: W. N., 17, distinguished. 

CRIMINAL REVISION against the order of F. S. Tabor, 

Esq., Sessions Judge of Banda. 

The material facts appear from the judgment.’ 
Satya Chandra Mukerji, for the applicants. 


R. Matcomson (Assistant Government Advocate), for the 
Crown. : A SaR 


TUDBALL, J.—The two applicants, Musammat’ Ajuba and 
Butan. Singh ‘were-tried together- with one’ Manni Lal on a 
charge. of illicit sale of- opium under section 9 of Act I` 
of 1878. Manni Lal was fined Rs, ‘60. The” two applicants 
were fined Rs. 25 each.: The former appealed to the Sessions ` 
Judge who held that the offence was not proved . and acquit- 
ted him. The two present applicants applied'to him in revi- 
sion in their cases but their application was rejected, - They 
have now come to this Court in revision. `The facts appear 
to. be briefly as follows:—The police raided the house in 
question, and found several persons present, one of whom 
was smoking Chandu. On the premises were found three 
pipes, two iron needles, one pair of tongs, one lamp and 

-one smoking pillow. The arnount of the „drug found in the 
house was within the limit allowed- by law. There is no 
evidence whatsoever of the sale of opium by the applicants, 
The Magistrate relied’ upon the decision of this Court in 
King-Emperor v. Bakir (t). But the facts of the present 
z Cr. Rev. No. 437 of 1909. 
0). [1902] 22 A. We N., 17. 
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case are very different from those of the case above men- 
tioned where a large quantity of the drug in excess of the 
legal amount was found and where several persons were 
found smoking. The facts of the present case are not suffi- 
ciently strong to allow that presumption to be drawn which 
was drawn in the reported case. The learned Sessions Judge 
was clearly of this opinion when he acquitted Manni Lal. If 
the offence was not proved against Manni Lal, much less has 
it been proved against the applicants. The evidence is quite 
insufficient to prove the guilt of the latter. I therefore allow 
the application and set aside the convictions and sentences, 
The fines, if paid, will be refunded. 


= Application allowed. 


GHAFOOR-UD-DIN 
VEI SUS 


HAMID HUSAIN AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882), sections 244, 283—Property 
attached in execution of decree—Property purchased while under attach- 
ment—-Decree set aside—Separate surt maintainable—Representative. 


Where property is purchased during the continuance of an attach- 
ment, but the decree in pursuance of which that attachment was made 1s 
subsequently set aside, Ae/d that eve:ything done in pursuance of that 
decree comes to an end and the purchaser cannot be said to bea purchaser 
pending a subsisting attachment so as to be the representative of the 
original judgment debtor within'the meaning of section 244 of the Code 
of Civil Procedure, 1882. 

First APPEAL from a decree of Pandit Girraj Kishore 
Dutt, Subordinate Judge of Bareilly. 

Suit for declafation. 

Facts of the case are as follows:— 


The plaintiff, Ghafoor-ud-din, brought a suit against one 
Fakhar-ud-din on 15th of March, 1897, to recover a dower 
debt due to his sister Musammat Shakur-un-nissa, who 


© F, A. No. 28 of 1908. 


. VOL. VIL] HIGH COURT. 27 


had: dièd in r894. His case was decreed er parte on 19th of 
` January, 1898. After the decree: Ghafoor-ud- din applied 
for execution ‘and got certain properties of Fakhar-ud-din 
attached on 17th of February, 1898: The judgment debtor 
appealed against the ex parte decree and it was -subsequently 
set aside by the High Court in March, 1898. The High Court 
remanded the case, to the lower court for trial on merits, The 
suit was tried and was finally decreed in favour of the plaintiff 
in 1904. The decree-holder thereafter made an application on 
19th August, 1905, for sale of the properties attached in 1898. 
One Hamid Husain filed an objection under section 278 of the 
Code of Civil Procedure, 1882, to the effect that he’ had 
purchased the properties attached from Fakhar-ud-din and his 
sister in 1898 and 1905 respectively. His objection was 
allowed on the ground of possession. The decree-holder there- 
. fore bought the suit for.a declaration that Hamid Husain had 
no interest in the property. The defence, among other things, 
was that the suit was barred by section 244, Civil Procedure 
Code, 1882. The Subordinate Judge, holding that that section 
did apply, dismissed the suit. The plaintiff aprenia to the 
High Court: 

ee) es Agarwala (for B. E. O'Conor) and Ghulam Mujtaba, 

for the the appellant :—Section 244 of the- Civil Procedure 
Code, 1882, did not bar the suit. The attachment made in 
1898 ceased to exist after the decree of the 19th February, 
1898, under which that, attachment had been: made, was set 
aside by the High Court; ° Thepurchase of Hamid Husain was 
not at all affected by that attachment. He did not become 
tlie répresentative of the judgment-debtor within the meaning 
of section 244, Civil Procedure Code, because the attachment 
‘during | the subsistence of which he purchased the property 
was invalid and had no binding effect upon the parties. 

We Wallach (with him Z. M. Banerji, for the respondents, 

replied. 


” The- -judgment of the Court was delivered by 
BANERJI J:—This appeal | arises out ofa suit brought under 
section 283 of Act-No. XIV of 1882 under the following cir, 
cumstances. One Fakhruddin had two wives, namely Mus- 
ammat Latif-un- nissa and Musammat Shakur-un-nissa. The 
latter died in 1894 and on her death Ghafoor-uddin, plaintiff- 
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appellant, her brother baient a suit lalala one-half of 
the amount alleged to be her dower.. He got an ex parte 
decree against Fakhruddin on the 19th of January, 1898, and 
in execution- of that decree caused certain property to be 
attached in February, 1898. Fakhruddin appealed against 
the decree to thisCourt and thereupon the case relating to 
the execution of the decree was struck off the files on the 24th 
of December, 1898. This Court set aside the er parte decreé 
on the 26th of November, 1900 and remanded the case to the 
court below for fresh trial. The lower court re-heard the 
case and made a decree for Rs. 75, but upon appeal to this 
Court that decree was varied and-a decree was made on the 
27th of April, 1904, for the full amount claimed by the plain- 
tiff. Meanwhile Fakhruddin diéd and his second wife Latif- 
un-nissa and his sister Nasir-un-nissa were. brought upon the 
record as his legal representatives, After the passing of the 
final decree of this Court, application was made for execution 
ofthat decree and certain property was attached in 1905. 
The defendant Hamid Husain filed an objection and prayed 
for the release of the property from attachment on:the allega- 
tion that under a sale made in his favour on the gth of August, 
1898, he was the owner of the property and it was not liable 
to sale. This objection having been allowed the suit out of 
which this appeal has arisen*was brought by the plaintiff for 
a declaration that the property was liable to be sold in exe- 
cution of his decree. The Court below has dismissed the suit 
on the ground that Hamid Husain must be deemed to be a 
representative of the judgment debtor within the meaning 
of section 244 of Act No. XIV of 1882 and that the suit was 
therefore not maintainable. It is contended on behalf of the 
appellant that as the decree made by the Court of fitst instance 
on the 19th of January, 1898, was set aside by this Court, 
everything which took place in execution of that decree came 
to an end, and that therefore by reason of his having purchas- 
ed the property during the pendency of an attachment in 
execution of the deciee which was set aside, the defendant 
cannot be deemed to be the representative of the judgment 
debtor within the meaning of section 244. This contention 
is in our judgment well founded. Indeed the learned Counsel 
for the.respondent has not disputed its correctness. As the 
decree in execution of which the property was attached in 7 
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1898, was set aside by this Court on the 26th of November, 1900, 
everything ‘that Was done in pursuance of that decree came to 
an end, and therefore the defendant cannot be said to be the 
purchaser of the property pending a subsisting attachment. 
The matter could not from the “subjéct- of an adjudication 
under section 244 of the Code of Civil Procedure, 1882, and 
this suit was maintainable against the defendant. We accord- 
ingly allow the appeal and as the suit was dismissed upon a 
preliminary ground and the decision of the Court below on that 
ground is erroneous, we remand the case to that Court under 
order 41, rule 23 of the Code of Civil Procedure, with directions 
to re-admit it under its original number in the register and to 
dispose of it on the merits, Costs here’ and hitherto will 
follow the event and the costs of this Court will include fees 
on the higher scale. 


Appeal allowed. 


P. D.o” è > - Cause remanded. 


_ MUSAMMAT SHAMDEI AND ANOTHER 
2 -~ VErSUS 
BALJIT SINGH AND OTHERS. * 


Civil: Procedure Code (XIV of 1882), sections 13, ¢3.—Mortgage—Two 
simple mortgages —Suit on first mortgage—Second mortgagee not 
impleaded—Part of hypothecated property sold—Second suit for 
sale of remainder not barred against second mortgagee— 


; _ Where there are two simple mortgages on certain property, in a suit 
upon the first mortgage, the second mortgagee should be impleaded in 
order to give hih an opportunity to redeem that mortgage. If he is not 
so impleaded and a decree is obtained and a sale held<in execution of 
the decree, the auction purchaser may not be competent’'to maintain an 
action in ejectment against the second mortgagee, if the latter is in pos- 
session. But a person interested in the first mortgage is not precluded 
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from bringing a second suit for the sale of a part of the mortgaged pro- 
perty, for the sale of which a proper decree has not been passed against 
the second mortgagee. The object of the suit is to afford to the latter 
an opportunity to redeem this property from the first mortgage, and 
neither section 13 nor section 43, Civil Piocedure Code, 1882, is a bar to 


this suit, inasmuch as the second moitgagee was‘ not a party to the 
first suit. 


FIRST APPEAL from the decree of Pandit Pitambar Jom, 
Additional Subordinate Judge of Aligarh. 


Suit for gale on a mortgage. 


The facts of the case are as follows :— 


On the 25th of February, 1874, Baljit Singh, Sarup Singh, 
Gopal Singh and Chandan Singh, members of a joint Hindu 
family, mortgaged to Lachman Das a 434 biswa share ina vil- 
lage along with some other properties, situate in other villages, 
for the sum of Rs, 12,000 with interest at Rs, 1-2-0 per cent. 
per month. On the 26th of July, 1881, the sons of Lachraan 
Das obtained a decree against the executants of the mort- 
gage and some other members of the joint family on foot 


. of the mortgage of the 25th February, 1874, and on 28th 


April, 1885, got the 434 biswa share of the village sold in 
execution of their decree and purchased it in the name of 
their mother Musammat Sohini. Out of this share was 
formed, afterwards a separate mahal of 4biswas, Later ona 
partition took place among the sons of Lachman Das and the 
4 biswas share was allotted jointly to the plaintiff-appellant 
Musammat Shamdei, widow of one of the sons of Lachman 
Das and Musammat Gobindi, widow of another son of Lach- 
man Das. There was an unrealized balance of the decree 
against Baljit and others amounting to Rs. 30,000, This fell 
to the share of Musammat Shamdei alone. 


On the 18th of January, 1880, Chandan Singh, and two 
other members of the joint family, Kanhai Singh and 
Durjan Singh, had mortgaged a 2 biswa 6 biswansi share out 
of the 434 biswa share of the village to one Bansi Dhar, but 
to the decree obtained by the sons of Lachman Das on the 


: 29th July, 1881, Bansi Dhar had not been made a party. On 


gth August, 1884, Bansi Dhar obtained a decree on foot of his 
mortgage without impleading Lachman Das’s heirs, On the 
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16th of January, 1895, Bansi Dhar applied for éxecution of his 
decree by, sale of a 13 biswansi 6% kachwansi share and 
Musammat Shamdei and Gobindi were made parties in 
this application. Sham Dei and Gobindi objected that they 
were no parties to the decree and their.names were removed 
from the array of parties. The execution proceedings were, 
however, proceeded with and the i3 biswansi 63⁄4 kachwansi 
shate was sold by auction and purchased by Bansi Dhar. On 
the: 18th of January, 1897, Bansi Dhar obtained possession of 
- the share. On the 4th of Janyary, 1899, Shamdei and Gobindi 
brought a’ suit against the legal representatives of Bansi Dhar 
for possession of the 13 biswansi 634 kachwansi share on the 
_ ground of their prior purchase. This suit, though decreed 
by ‘the lower court, was dismissed by the High Court in 1903 
on the ground that Bansi Dhar was no party to the decree 
obtained by the sons of Lachman Das in 1881 and therefore 
the title of the plaintiffs was not of, a character which would 
justify the ousting of the defendants, though there was a 
flaw in the title of the latter. The suit out of which this 
appeal has arisen was brought by Shamdei and her adopted 
son for sale of the 13 biswansi and; 614 kachwansi share for 
a part of Rs. 30,000 which was still due on the original mort- 
gage and which had fallen to her share. The suit was dismiss- 
` ed by, the lower court on the ground that a suit for any 
part of-the unrealized portion-of the debt was not main- 
tainable, - # 

Durga'Charan Banerji (with Kim Pur aioin Das Tandon 
for Moti ‘Lal Nehru),.for the appellants, submitted that 
the suit. was maintainable and that the money being due 
on, the- original bond, every portion of the property hypo- 
thecated in the bond was liable to be sold for the debt. 
The earlier suit brought by Shamdei and Gobindi had been 
rightly dismissed by the High Court, because no opportunity 
had been ever given to Bansi Dhar or his heir to redeem 
the property mortgaged to him, he having not been 
made a party to the decree obtained by the heirs of Lachman 
Das in' 1881. That opportunity was given now by implea- 
ding the’ representatives of Bansi Dhar. He cited 

Balmakund and another v. Musanmat Sangart,[1897] I. L. R., 19 “> 


379. and, 
“ Kudratullah v. K bie Begam, [1900] 1e- L. R., 23-Ally 25. 
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Sundar Lal (with him AM. L. A garwalaşyiSatya Chandra - 
Mukerji, Gulzari Lal and G. L. Agarwéla),-for the respon- 
dents :— 


A proper suit would be by all the heirs of the original 
mortgagee and not by one of them. The suit is practically 
one for foreclosure of the right of -redeniption of the puisne 
mortgagee. The puisne mortgagee has- a right to redeem ' 
the whole of the property. Therefore an opportunity should 
be given to hiny to pay the whole amount of the mortgage 
and red eem thé whole property. The first sale is wholly void. 

[STANLEY, C. J.—No, it is not wholly void, it is invalid 
so ‘far as your interest is concerned: Supposing three 
properties are mortgaged to 4 and again one of the proper- 
ties is moitgaged to B and then the mortgagor and 4 to- 
gather sell the two properties not mortgaged to B for pay- 
ment of A’s, debt, then do you mean to say that the sale 
would be invalid: ?]- ; 7 


Notin the case of a private sale; but in the case of a sale 
by’a court in execution of a decrec, the case is different 
and the sale would be invalid. 


[STANLEY, C. J—Only so far as your interest is con- 
cerned. There is no authority for the proposition that it 
would be invalid even as against other parties. ] 


The judgment of the Court was delivered by 


- BANERJI, J—The suit out of which this appeal has-arisen 
was brought by two plaintiffs, namely Musammat Shamdei 
and Narain Das, for sale-ofa 13 biswansi and 6% kachwansi 
share in the village Dyanatpur, under a mortgage, dated 
the 25th of February, 1874. The said mortgage, was executed 
in favour of one Lachman Das by Baljit Singh, Sarup Singh, 
Chandan Singh and Gopal Singh. "Lachman Das, the mort- ` 
gagee, died leaving four sons Nand Ram, Dila Ram, Makund 

_Lal and Khushi Ram. The plaintiff Shamdei is the widow of 
‘Makund Lal. One of the defendants Musammat Gobindi 
is the widow of Khushi‘ Ram. The plaintiff Narain Das is 
-alleged to be ‘the adopted son of Makund Lal but this 
adoption is: denied and the question’ whether he is or is 
-not the adopted son of Makund Lal’ has not been raised in 
this appeal. The learned’ advocate for the appellants has 
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argued the-casé’asrif it were a-suit by Musammat Shamdei 
alone. After thé death of Lachman Das a suit was brought for 
sale on the basis of the aforesaid mortgage by the four sons of 
Lachman Das on the 24th of February, 1880. They obtained 
a decree for sale from this Court: oni the -29th of. July, 1881, 

against the mortgagors and ‘other members of their family, 
including Kanhai Singh and. Durjan, Singh. The mortgage 
comprised among other. property a 434. biswa share in the 
village Dyanatpur. This was sold.-by auction on the 20th 
of ‘April, 1885, and was purchased. by the decree holders in the 
name of their, mother Musammat Sohini, The- purchasers 
had the village partitioned and_ the 4% biswas share was for- 
med into a4 biswa mahal, which under a subsequent partition 
between the heirs of Lachman. Das was; allotted to the. Shares 
of Shamdei ‘and Gébindi, ` Iti is alleged that after! the. sale -of 
the 434 biswa share and other ‘property, a balance of Rs.. 30,000 
remained due upon the decree and under the partition- referred 
to above, the decree was allotted to the share of Shamdeialone. 

On ‘the 18th of January, 1880, Chandan Singh, Kanhai ‘Singh, 

and Durjan Singh made a simple mortgage of 2 biswas 6 bis- 
wansis, out of the 434 biswas mentioried above i in favourof Bansi 
Dhar, the adoptive father of Piare Lal,'defendant No, ṣo. On 
the 1st of May, 1884, Bansi Dhar brought a suit upon the said 
mortgage against” his mortgagors only and‘did not implead 
in it the heirs of Lachman Das. On the 9th of August, 1884, 
he obtained a decree.for sale and'in execution of that decree 
caused a 13 biswansi and 614 kachwansi ‘share ‘to be sold 
and himself purchased it on the 8th of September, 1896. On 
the.4th of January, .1899, Shamdei and Gobindi instituted 
a suit against Piare, Lal- and other~ purchasers from him 
for possession of the. 13 biswansi 634. kachwansi share men- 
. tioned above on the ground that they were prior purchasers 


of the said property in execution of.the decree passed on the- 


mortgage of the 25th of February, 1874. .This claim was 
dismissed by this Court, on the, ground that Bansi Dhar was 
not a party t to the suit brought by.the sons of Lachman Das 
for sale under the mortgage held by them. Thereupon 
the present suit was brought for the sale of the 13 biswansi 
6% kachwansi share for the realization of Rs. 5,100/- out of 
the balance due'under the mor tgage of the 25th of February, 
1874. 
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The Court below has dismissed the' suit ‘being of opinion 
that it is not maintainable. 


We are unable to agree with the learned Judge of the 
Court below. “The legal representatives of Lachman Das 
were competent, in thé suit which they brought to enforce 
the mortgage of the 25th of February, 1874, to add the second 
mortgagee Bansi Dhar as a party to their suit. In fact they 
were bound to do so for the purpose of giving to Bansi Dhar, 
who as subsequent mortgagee had a right of redemption, an 
‘opportunity to redeem their mortgage. This opportunity 
was not afforded to Bansi Dhar and therefore the sale of 
the 13 biswansi 634 kachwansi share mortgaged to him was 
not binding on him, It was on this ground, as we have said 
above, that the plaintiffs suit against Bansi Dhar’s legal 
representatives for possession of the aforesaid share was dis- 
missed. The fact that Bansi Dhar was omitted from the suit 
brought upon the mortgage of 1874 does not preclude the 
present plaintiff, who has an interest in that mortgage, from 
maintaining the present suit and seeking to bring to sale the 
13 biswansi 6% kachwansi, for the sale of which a proper 
decree had not been passed against Bansi Dhar. The ob- 
ject of the suit is to afford to Bansi Dhar’s legal representa- 
tives an opportunity to redeem the aforesaid share from the 
mortgage of 1874. There can be no bar to such a suit. Sec- 
tions 13 and 43 of the Code of Civil Procedure, 1882, are 
no bar to the suit in asmuch as Bansi Dhar was not a party 
to the first suit. Upon this point there cannot be any doubt 
and the court below is clearly in error in holding that the 
suit is not maintainable. There are other questions in- 
volved in the case. The plaintiff claims Rs. 5,100 alleging 
that amount to be part of the-money due upon the mort- 


gage of 1874 but as the mortgagees themselves have pur- ` 


chased portions of the mortgaged property, the joint nature 
of the mortgage has been severed and the owner of the 13 
biswansi 63⁄4 kachwansi is only liable for that portion of the 
mortgage money which is proportionate to the aforesaid 
share of the mortgaged property.’ This is one of the ques- 
tions which the court below will have to determine and 
which it has not determined. There are other questions 


also, for example, the question whether the 13 biswangi‘_ 


, 
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6%, kachwansi: could be properly mortgaged by the persons 
who made the mortgage of 1874, and whether the mortgage 
-of that share is a valid mortgage. As all these questions 
have not been properly tried by’ the court below and as the 
suit has been dismissed upon a prelimiriary, ground and its 
decision on that point is in our judgment. erroneous, we 
allow’ the appeal, ‘set aside the decrée of the court below 
and remand the case to that court under the provisions of 
ofder 41; rule 23 of the Code of Civil Procedure, with direc- 
tions to re-admit it under its-original number i in the register 
and dispose of it on thè- merits, regard being had to the 
observa tions made above. Costs here and hitherto, will 
abide the’ event and the costs in this Court will include fees 

on the higher scale. 

` The objections under section 561 of Act No. XIV af 1882 
preferred on behalf of certain, respondents, necessarily fail- 
and are dismissed with costs to be borne by the objectors. 
PD. Ta Pe ` Appeal allowed. 
sos © Se oa Cause remanded. 
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GIRRAJ SINGH AND OTHERS 
‘versus 
HARGOBIND SAHAI AND OTHERS. * 
Custom—Evidence—Tenant occupying house in abadi—Rights of such a 
tenant—Second appeal. | 

Whether or not a custom’ prevails- whereby tenants of houses are 
empowered to sell the materials’ of, their houses and the sites of the 
houses so long as the houses are standing is to some extent a question 
of law. The High court, in second appeal, has jurisdiction to consider 
the evidence given in support of such a custom and determine whether or 
not that evidence is sufficient in point of law to establish a custom. 
Hashim Ali v. Abdul Rahman, 1. L. Ra, 28 All, 698, Ram Bilas v. Lal 
Bahadur, I. L. R., 30 All., 311, F. B; followed. 

Where, the tenants of a certain village sold the sites of their houses 
alleging 2 custom that they bad a right to’ do so by virtue of a local 
custom and the zamindar sued to have those sale-deeds cancelled, and 
the lower court found on the evidence that the custom did prevail, eld 
that the-court below was right in the conclusion to which it had come. _ 

SECOND APPEAL trom a decree òf Maulvi Muhammad 
Ahmad Ali Khan, Additional Judge of Meerut, modifying a 
decree of Babu Bhawani Chandra Chakarbarti, Officiating 
Subordinate Judge, Meerut. 

Suit for declaration and possession. 3 


Facts are as follows :— s 

The plaintiffs are zamindars ofa village, named Budhsana, 
in the District of Meerut. Hargobind Sahai, one of the de- 
fendants, was a tenant in that village, and as such occupied 
the house which is the subject matter of dispute.. On Janu- 
ary í2, 1900, Hargobind Sahai sold the house to Ramji Lal 
and others, the vendee-defendants in this suit. The-plaintiffs 
sued to set aside the sale on the allegation that Hargobind 
being a tenant in the village had no right to transfer the house 
without the permission of the zamindar. The defence was 
that the village was a ķasġa and that there was a custom pre- 
vailing in the -kasba that the tenants could sell their houses 
without the consent of the landlord. The court of first ins- 


© S. A. No, 1081 of 1907. 
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tance holding that a custom suchas alleged by the defendants 


existed, dismissed the suit. On appeal the learned Additional: 


Judge confirmed the finding of the court below, but added 
that such sales were limited only to the materials of the house 
and the right of residence therein. To this extent he modi- 
fied the decree of the court of first instance, The plaintiffs 
appealed to the High Court. | © tae? l 


> -Tej Bahadur Sapru (with him Moti. Lal: Nehru), for the 
appellants.—According to the common law as prevails in 
these . provinces an agriculturist, who builds a house for his 
occupation in the aéadz, obtains a mere right to use that house 
for himself and his family so long as he maintains the house 
and does not abandon it by leaving the village. He has the 
right to occupy the house, he cannot sell it; if he sells it, the 
vendee can get nothing more than the materials of the house. 


Sri Girdhariji Maharaj v. Chote Lal, [1898] I. L. R., 20 All, 248. 


[STANLEY, C. J—] What do you want? 


` corer ited 
I want your Lordships may hold that the vendee is not 
entitled-to reside in the house. He can come and take away 


- 


the materials. ' 


Dur ga Charan Banerji (with him Barendra Krishna Mu- 
keiji), for the respondent.—The lower appellate court has 
found as a fact that -there exists a custom in the village 
whereby a-ryot can transfer his interests in the house which 
he occupies. 4 The ruling in I. L. R. 20. All 248 is distinguish- 
able from the present case. In that case the house had been 
built with the permission of the zamindars whereas in the pre- 
sent case there is nothing to show such permission. So long 
as the house stands the-tenant ot his transferee has a right 


to occupy the same. Where there is evidence to establish a 


custom, even the transfer of site is valid. 
Muhammad Usman v. Babu, [1908] 5 A. L. J. 325- 


There is no authority for the proposition that in any case 
where a tenant transfers his dwelling house, the vendee is en- 
titled only to the materials, irrespective of the fact whether 
the house has been built either with or without the permi- 


ssion of the zamindar, 
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| “The Full Bench’ case in i L; Ri 36 “AiG Si, lays down 

that “the High Court is not bound on, ‘question of fact as 

regards ‘custom. The main ground í oñ Which their Lordships 

proceeded ind. L R, 20 ‘All. 248, is that’ an agriciltural ténant ° 
could’ not make“ he transfer of his ‘house i in the’ abadi. The 

question of permission or no Berthiission is not ‘material in the 

ease! ‘The ‘right to océupy ‘is the” personal’ right of the’ tenant, 

he caritiot introditce a ‘stranger into the house. 


ae 28 


E the panda is the owner of the sites of all the houses 
‘in the zamindari, it is not open for-a tenant to say that-he 
came, without the permission of the zamindar. 

Chajju Singh v. Kanhia, [1881] 1A. W. N. vy II4. 


‘The Judgment of the Court was delivered by 


STANLEY, C. J.—In the suit out of which this appeal has 
arisen the plaintiffs claimed to have a sale-deed, executed and 
registered on the 12th of January, 1900, set aside as „being 
void and also on account of breach of conditions on the part 
of ‘the defendant in posséssion ‘of a certain house. The. house 


iñ question is situate in the village of Badhsäna in the Meerut 
| district, That village belongs to the plaintiffs who are.the 


zamindars, `The, defendant No. I,’ Hargobind Sahai, was a 
tenant of the plaintiffs and he sold the house in question and 


_the site of it to the defendants 2 to 5. Thé plaintiffs allege in 


their plaint that the defendarit No, I constructed the house in 
dispute with the permission of the plaintiffs and that under the 
terms of the wasib-ul- arz of the village. no rayot was entitled 
to sell, or, ‘mor tgage, or make a gift of any house or enclosure 
‘in the village, and that despite this provision, of the wajib- ul- 
arz, the defendant without the permission of the plaintiffs sold 
‘the house in question to Bansidhar, the ancestor of the defend- 
ants 2to.5. The court of first instance dismissed the plain- 
tiffs claim, being satisfied on thẹ evidence that a custom preva- 
iled in the village whereby tenants were empowered to sell their 
houses and the site of them so ‘long as the houses stood. On 


: appeal the learned Additional Judge found that the custom 


alleged by the defendants was fully esatblished by a great 


` mass’ of evidence, including .a large number of deeds of sale 


and mortgage. He was of opinion that the wajib-ul-ay3 


MOL. VUJ HIGH-GÓÜRT., 39 


on which the plaintiffs relied, was prepared at the. instance of 
the.zamindar and therefore did not embody the custom pre- 
vailing i in. the district.. Accordingly i in his decree’of the 28th 
May, 1907, he, upheld, the decree of the, court below, ‘save 
that he declared that “the sale of the enclosure does not 
„affect, the land.in any-way. ” An “appeal ; was preferred to this 
_ Court’ and upon the hearing of it the Court” was at a loss to 
"understand what the’ modification i in the decree of the court 
below meant, and accordingly allowed the heating to stand ad- 
journed so that the parties might have an opportunity of apply- 
“ing to the court below to frame a decree'in conformity with 
the findings in the judgment. This has been done~.and the 
learned Additional Judge has in pursuance of the application 
of the parties passed an order to the effect that the transfer 
of the house in question was limited to the sale of the materi- 
als of the house and the right of residence only and he direct- 
ed ‘that this nodification should be made in his decree. The 


‘case’ now comes before us for final determination. Whether or 


not a custom prevails in this village whereby the tenants of 


: hotises are empowered to ‘sell: the ‘materials of their houses 


and the sites of the’ houses So long as the houses are standing 
is no, doubt to some extent a question of law. This Court has 
jurisdiction to consider the évidence given in support of’ such 
a custom and determine whether or not that evidence is suffi- 
cient in point of law to establish a custom, This was so 
pointed out by our brother RICHARDS in the case of Hashim 
Ali v, Abdul Rahm àn (1), In the case of Ram Bilas v. Lal 


Bahadur (7), a Full Ben ch of this Court of which one of us 


was a member, held tliat where a question arises as to the 


_ existence or non- existence of a particular custom and the 
: lower appellate court has acted upon illegal evidence or on 
evidence legally insufficient to establish an alleged custom, 


thé question is óne of law, and the High Court is entitled in 
second appeal to consider whether the finding is based on 
sufficient evidence. In the case before us the appellants did 


` _ not raise any question in their’ grounds of appeal as to the 


sufficiency of the evidence upon which the decrees of the courts 


‘below ‘are based: We think that'a custom such as is sought to 
- be set up in -this~case ‘ought to’ be -established by clear and 


cogent evidence. The courts below examined a great number 


` (1) [1906] I I, Rs, 28 All, 698." `- (2) [1907] I L.-R., 30 AIL, 317 
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of documents, both sale-deeds and mortgages, and in addition 
to these, they. had before them decrees. including a decree of 
this Courtin which the right claimed was recognised. A mass 


of evidence. was adduced in support of the alleged custom. In R 


view-of the: evidence, we are not prepared to say. that. the” 
decision. of the courts below that the custom set .up does 
prevail was based: on, insufficient: or on’ illegal evidence and 
therefore we do not see our way ‘to remove it. According to 
that custom a tenant occupying a ‘house in the edad? of the 
village is entitled to sell the materials of his house and also 
the right to occupy the site of the house, so long as the house 
is standing. We therefore declare that the sale-deed of the 
a2th of January, 1900, is valid and binding so far as it purports 
tò transfer to the vendee the materials of the house in ques- 
tion and the right of residence in that house so long as it 
stands. Beyond this the transferee has acquired no interest 
in the property. The appellants have substantially failed and 
must bear the costs of this appeal as also the costs in -the 
v courts below. 
' Objections have been filed but are not pressed. We dis- 

‘miss them but without costs. 


wee 


P: D.. , l ' Appeal dismissed 
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NAWAB ALI KHAN 
versus 


WAHID ALI, 


Oudh Talukdar and his relatives—Superior proprietor—Sub-pro- 
prietor—Provision for maintenance—Rule of the British Indian Associa- 
tion of Oudh—Coustruction—Suit in a Rent Court—Jurisdiction— 
Maintenance, payments on account of. 


Where in Oudh sub-pruprietary rights in ina village were held by the 
relatives of a Talukdar, who held superior proprietary rights in it, under 
the provision for maintenance in accordance with one of the Rules of 


Practice, framed by the British Indian Association with regard to suits” 


instituted and “decrees passed therein, dated the 25th September, 1 67, 
viz, “ This class will remain in possession of what they actually had at 
annexation “ rent fiee” during their life-time, but subject to payment in 
the second generation of 25 per cent to the Talukdar, and in the third 
50 per cent. and will not have transferable rights. If such persons pay the 
Government revenue, plus 10 per cent. to the Talukdar, they will have 
heritable rights in addition.” 


Held, that the bulk sum out of which the percentages were to be 


struck, was the assumed renta!, of which 50 per cent. was the Government 
revenue. > 


~ Held, also, that it was not within the ‘province of a Rent Court to 


determine whether maintenance was or was not payable, and, consequently, 
that certain Payments made on account of maintenance.to the respondent 
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by the Court’ of ‘Wards, which represented the appellant during his ° 


minority, could not be opened up by the appellant in a suit brought in a 
Rent Court by him after ‘he attained his majority. 


APPEAL from a judgment of the Court of the Judicial” 
Commissioner of Oudh, varying a, judgment of the court of 
the Deputy Commissioner of Sitapur. 


Suit for. Talukdari dues against a sub-proprietor. 


The principal question to be determined in the appeal 
. Was the right construction of one of the rules (1) made 
` by the British Indian Association of Oudh in the year 1869. 


(1) A translation of the rule is set out in the judgment of their 
Lordships. `S 
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One Fazl Ali, the father of the appellant, was the 
Talukdar of Akbarpur, After the grant of Talukdari sanad 
to him, his brother, Mehdi Ali, claimed in the year 1869, 
a share in the Taluka, or, in the alternative, maintenance. 
The matter in dispute was referred to the British Indian 
Association, which made an award based upon a compromise 
between the parties. The result of the proceedings, which 
were confirmed by the Financial Commissioner, was that Mehdi 
Ali was granted for maintenance the village of Daryarur, one 
of the villages in-the Akbarpur Taluka, and an allowance of 
Rs. 700 per annum. Mehdi Ali died on November 21, 1881, 7 
and was succeeded by his daughter, Abadi Begum, the mother 
of the respondent. On the death of Fazl Ali in 1888, his 
estate was taken over by the Court of Wards on behalf of his 
minor son, the appellant. 


In October, 1893, the Court of Wards, representing the 
appellant, sued Abadi Begam in the Rent Court for arrears 
of rent of the village Daryapur for the years i298, 1299, and 
1300 Fasli, and obtained a decree against her. In November, 
1894, Abadi Begam instituted a suit in ‘the court of the 
Subordinate Judge of Kheri against the Court . of Wards, 
representing the appellant, for a declaration that she was 
entitled to the entire rental of the village Daryapur and was 
not liable to pay anything to the Talukdar in the shape of rent 
or Talukdari dues. That suit was finally disposed of by a 
judgment of the court of the Judicial Commissioner of Oudh, 
dated the 9th of May, 1898, and the decree made in pursuance 
of that judgment was in the following terms :— 

“It is hereby declared that Abadi Begam, the plaintiff, succeeds to the 
rights of Mehdi Ali Khan in the village Datyapu, subject to the payment 
of one-half of the Government revenue plus Io per cent. Taltikdari dues.” 

In May, 1899, the Court of Wards, acting on behalf of the 
appellant, again sued Abadi Begam in the Rent Court for 
arrears of rent, on account of the village Daryapur, for the 
years 1303, 1304, 1305 and 1306 Fasli. That claim was made 
and decreed at the rate settled by the court of the Judicial 
Commissioner by its decree, dated the gth May, 1898, and on 
appeal by Abadi Begam to the court of the Judicial Com- 
missioner, the decision of the lower court was upheld. Abadi 
Begam died in February 1902, 7.2, after Kharif, 1309 Fasli, 
and was succeeded by her son, the respondent. 
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_ The Taluka was released from the management of the 
Court of Wards on May 9, 1904, and on June 19, 1905, the 
appellant instituted the present suit against. the .respondent 
in the court ofthe Deputy Commissioner of Sitapur for arrears 
of rent due on account of the village Daryapur, from 1309 
Fasli to 1313 Fasli. The.claim was made under-the -Oudh 
Rent _Act (No, XXII of 1886), section 108, clause 2, and the 
amount claimed was Rs. 8,253-13-3. The plaint alleged that 
the village Daryapur was included in the Taluka Akbarpur, 
and the appellant held superior proprietary rights in the village, 
which came into the possession of the” respondent on the 
death of his mother, Abadi Begam ; that, in accordance 
with the decision of the court-of the Judicial Commissioner, 
dated the 9th of May, 1898, and the rules of the British 
Indian Association, the appellant was entitled to get Rs. 25 
per cent. on the nikasi kham (gross income) of the village 
Daryapur, and Rs. 10 per cent. malikana hag (right to 
malikana), besides certain specified rates, up to the death of 
Abadi Begam, and Rs. 50 per cent. on the gross income, and 
Rs. 10 per cent. of the alikana, besides the said rates, after 
her death. í Si 


The respondent in his written statement of defence pleaded 


that he was only liable to pay one-half the-Government 
revenue plus; 10 per cent. thereon as decided by the court 
of the Judicial Commissioner on the oth May, 1898; and he 
further claimed to set off against the rent the sum of Rs. 700 
per annum awarded as maintenance to Mehdi Ali. 

‘Of the five issues framed by the Deputy Commissioner, 
it is necessary to state here only the following :— ; 

_ ù For Kharif 1309 Fasli, is defendant -liable to pay to 
plaintiff one-half the Government revenue for that £zs¢t plus 10 


per cent. malikana on the Government revenue. for that £és¢;.° 


plus local rates-and cesses (as defendant alleges); or 1% of 
the full rental. demand for that 4zs¢ plus milikana and rates 
and cesses (as plaintiff alleges)? 

-> From Rabi 1309 Fasli to Rabi 1312 Fasli, both in- 
clusive, (334 years) is the defendant liable to pay plaintiff only 
¥% the Government revenue plus 10 per cent. walikana on 
the whole Government revenue (not on the half) plus local 
rates and cesses (as defendant alleges); or ¥% the whole 
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rental demand for the 334 years plus 10 per cent. malikana 
plus local rates and cesses, which plaintiff claims to be due 
under British Indian Association Rules, or what? 

3. Has the Court of Wards, which managed the property 
in 1309, 1310, and harif of 1311 Fasli, allowed defendant 
a set-off—against what may have been due from him for 
rent—of the gusara or nankar of Rs. 700 per annum? Ifso, 


-can that set-off be’now held null and void? 


On the ‘first issue the Deputy Commissioner held that 
the respondent was liable to pay to the appellant, for the 
second half of 1309 Fasli, one-half the Government revenué 
for that instalment, plus 10 per cent. malizkana on such 
Government revenue, plus local rates and taxes. On the 
second issue he found that, from the first half of 1309 Fasli 
to the first half of 1312 Fasli, both inclusive, the respondent, 
being in the third generation, was liable to pay to the appel- 
lant the whole Government revenue for Daryapur, plus local 
rates and taxes, but without the addition of any 10 per.cent, 
matikana, On the third issue he held that the Court of Wards 
had allowed the respondent a set-off in 1309 Fasli and in 
1310 Fasli, on account of the allowance above mentioned, 
and that thit set-off could not be held to be null and void. 
On September 9, 1905, a decree for Rs. 2,853-9-0 with pro- 
portionate costs -on the amount decreed was made in favour 
of the appellant. 


Both the appellant and the respondent appealed against 
that decree to the court of the Judicial Commissioner of Oudh. 
That court dismissed the respondent's appeal with costs, 
and.on the appellant’s appeal it held that in the years 1310 
to 1312 Fasli, 10 per cent. on the Government revenue 
should be allowed. The amount of the decree of the first 
court was therefore, increased by Rs. 285 with’ proportionate 
costs in both courts, but as regards the rest of the claim of 
the appellant, his appeal was dismissed with costs, 


The appellant, therefore, appealed to his Majesty in 
Council. i 

G. E. A. Ross, for the appellant: The words jama sarcar 
in the original are translated as meaning Government 
revenue, But jama means revenue, that is to say, rent, and 


"4 
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sarcay here means'any superior proprietor, 22. the talukdar, 
in this- case, and.not the Government. -The.trué meaning of 
those words is the amount of.rent payable to the-talukdar, 
The rent payable to the talukdar should be ascertained each 
year, and the 25 or 50 per cent. referred to in the rule under 


consideration must, be taken as the 25 or 50 per cent. of the. 


rent due to the.talukdar for that particular year, , Thus on 
the true interpretation of the rule the appellant. is entitled (a) 
to 25 per cent. of the rental for the second halfof the year 
1309 Fasli ; (4), to 50 per cent. of the rental (nikasi Ahan) for 
the; years 1309 to,1312 Fasli. 

Rs. 700 per annum, payable to Mehdi Ali as maintenance 
was only an allowance, payable to him during his life time. 
It was not a heritable allowance, and came to an end on the 
death of Mehdi Ali. The Court of Wards gave Abadi Begum 
credit for that allowance’ in the accounts against what was 
due from her for rent for the village Daryapur. The Court 
of Wards was wrong in giving Abadi Begum that credit, and 
the appellant is entitled to claim that any credits wrongly 
given should be treated as null and void. '° 


L. DeGruyther, Ks C. and'M.S. A. Kyffin, for the respon- 


'dent:' The case of an under-tenant as regards the, rent payable 


by him to the talukdar, the superior-proprietor, is dealt with 


tinder the Oudh Sub-Settlement Act (No. XXVI of 1866). 


But where the estate was divisible but-was not actually divided, 
and the estate stood in the’ name of the talukdar, Act 
XXV of 1866 did not deal with the’relationship between the 
talukdar: and: the persons interested in-the estate jointly with 
the talukdar, as regards the .rent payable: by the latter to 
the former, Such cases come under the rules of the British 
IndianAsscciation.. The word ‘rental?.hag a technical mean- 
ing in Settlement-proceedings. It .means -the rental as as- 
certained by the Settlement Officer for the purpose of calcula- 


ting the Goverument revenue, which. is 50 per-cent.-of. this 


technical rental. The percentages referred to in the rule 
are the percentages of this ‘technical rental, and not of the 
rent due to the talukdar as contended by the appellant. The 
talukdar must pay the Government revenue, even though 


his..sub-proprietor or under:tenants fail to’ pay him anything, 
‘and the extra 1o per cent, of- the "Government reyenue was 
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added to protect the talukdar, who took some risk. He re- 
ferred to 

J. G. W. Sykes, 4 compendium 4 the law ee to the Talukdais 
of Oudh, 285, 310. \ 

The Oudh Sub-Settlement Act (No. XXVI of 1866). 

Japaltar Singh and others v. Ram Rattan Lal, unreported, decided 
on March 10, 1898, by the Court of the Judicial Commissioner 
of Oudh. 

The unreported case shows that the actual rentals collected 
vary, and that the assumed rental is double the Government 
revenue. ` 

The allowance of Rs. 700 per annum was transferable and 
‘heritable and was properly set-off by the Court of Wards. 
Further, this suit is brought ina Rent Court, which cannot 
consider this question. 

The judgment of their Lordships was delivered by 

Lorp SHAW:—The question between these parties can be 
stated in short compass. The plaintiff (appellant) is Taluk- 
dar of Akbarpur, within which is included the village of 
Daryapur. As such Talukdar he holds superior proprietary 
rights in the village. > 

The defendant (respondent) holds, andes the “ provision 
for maintenance ” which falls to be construed, the sub-proprie- 
tary rights in the village. His mother, Abadi Begam, enjoyed 
such provision for maintenance, being a sub-proprietor in the 
second generation. The defendant holds similar rights, being 
a sub-proprietor in the third generation, The payments due 
from these sub-proprietors to the Talukdar are, it is admitted, 
governed -by the terms of the provision for maintenance, | 

The document so falling to be construed is of some interest. 
It is a translation by the court translator of “Copy of Rules 
of Practice, framed by the British Indian Association with 
regard to suits instituted and decrees passed therein,” dated 
the 25th September, 1867. Under it “the Talukdars agree 
to make the following provisions for the maintenance of their 
relatives provided that their doing so be sanctioned by the 
Goverriment and be considered asa final disposal of the 
question.in the classes of cases detailed below.” The Officia- 
ting Chief Commissioner at Fyzabad dealing with its terms 
states: “ I think they are in every way as liberal as we could 
expect to obtain for the relatives of the Talukdar.” It is 


` 


~ 
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plain that the settlement of the very important questions of 
the title to and’ interest in the land of this portion of India 
was thus put upon a substantial and permanent foundation, 
atid the decision of the questions in this case, involving a 
construction of this portion of these Rules of Practice framed 
by the British Indian Association, has. been. represented to 
their Lordships as of general importance. The provision for 
maintenance, which it is agreed by the: parties applies and 
falls to be construed, is, in the language of the translation, as 
follows ;— 

This class will remain in possession of what they actually had at 
annexation “rent-free ” during-their life-time, but subject to payment in 
the second generation of ,25 per cent, to the Talukdar, and in the third 
50 per cent., and will not have transferable rights, If such persons pay 
the Goveinment revenue, plus 10 per cent. to ‘the Talükdar, they will 
have heritable rights i in addition. 

It is, of course, fundamental to ascertain what is the bulk 
sum out of which these percentagès are to be struck. The 
Government revenue is 50. per cent. of such bulk sum. For 
this and its regular payment the’ Talukdar is responsible, 
The Government valuation is made ‘at intervals of thirty 
years and is struck, not, of course, upori the actual receipts 
for a particular year, but upon an assuniéd rental which repre- 
sents the fair average of the Talukdar’s annual receipts. A 
fixed datum i is ‘thus arrived at forthe payment of Government 
revenue. From the documents produced in this case it is 
manifest that the actual receipts of rental vary greatly from 
year to year and that, were’ the Government revenue to be 
fixed upon this varying basis, the greatest difficulties would 
emerge in administration. And; so far as the Talukdars are 


: concerned, it appears to be miuch’in thejr-interest that the 


charges upon their property should be upon a fixed basis, 


“LE the provisions for maintenance of relatives agreed to by - 


the Talukdars and sanctioned’ by the British Indian Associa- 
‘tion ‘are upon the same fixed basis, then all parties, including 
relatives, the Talukdars, and the Government, can understand 
year, after'year, and be able to forecast, their exact financial 
position, i 

',. Taking it, accordingly, that the Government revenue is 50 
per cent. of the assumed rental; that the provision for main- 
tenance of relatives in-the second generation. is the enjoyment 


CIVIL. 


1909. 


Nawas ALI 
KHAN 


V. 
WAHID ALI. 


Lord Shaw, 


CIVIL. 


1909. 


Nawas ALI 
‘KHAN 


V. 
WAHID ALI 


Lord Shaw. 


48 privy COUNCIL (aby R 
of the property, subject to a payment cf 25 per. cent. of the -> 
assumed rental to the Talukdar ; and that in the third 
generation the enjoyment of the property, subject toa payment 
of 50 per cent. to the Talukdar, the result would simply. be 
that in the third generation the sub-proprietors in actual 
possession would relieve the Talukdar of the Government - 
revenue which is the very same sum, viz., 50 per cent. of the 
assumed rental. They would, however, according to the Rule, 
as applicable to a provision for maintenance of a perpetual, or 
heritable character, pay to the Talukdar an additional sum of 
10 per cent. As the payments to the Talukdar might not be 
regular, and, in any view, the Talukdar’s responsibility to the | 
Government is full-and direct, whether he received such pay- : 
ments or not, this 10 per cent. may be accounted for asa rea- « 
sonable commission or insurance, and it is accordingly sanc- 
tioned by the Rules of the British Indian Association under 
construction, as well as by the Rules regarding sub-settlements 
and other subordinate rights of property in Oudh scheduled 
to Act No. 26 of 1866. 


.The whole of the above depends on‘the fundamental 
bulk figure being the assumed rental as described and, if that 
bulk figure be so treated, it dves not appear to their Lordships 
that there is much left to construe in the Rule. 


The Talukdar, the plaintiff (appellant) in the present case, 
however, maititains that what ought to be paid by the felatives 
of the second and third generations is not 25 per cent, and 
50° per cent. respectively of the bulk figure mentioned, but of 
the actual fent for the particular years; and not merely of 
the rents as received or ingathered for those years, but of the 
amount of the rents demandable, whether received or not. 


Certain conteritions were put forward as to an alleged 
mis-translation of one clause inthe Rule. T hat clause reads :— 

Ifsuch persons pay the Government revenue, plus to per cent. to the 
Talukdar, they will have heritable mghts in addition, 

It is said that the words translated “ Government revenue ” 
really mean any payment to a superior, such as the Taluk- 
dar, and that accordingly the translation should read :“ If 
such persons pay (not the Government “ revenue,” but) the 
amount due to the Talukdar, plus 10 per cent, to the Taluk- 
dar, they will have heritable rights.“ It is somewhat diffi- 


VOL. VIL] PRIVY COUNCIL. 49 


cult to follow such an argument, and the proposed correction 
would appear to confuse, rather than to clarify, the clause. 
But it is not necessary, in their Lordships’ opinion, to make 
any separate pronouncement on that subject. The basis of 
the Rule would, in any view, fall to be arrived at ; and their 
Lordships have little doubt that the assumed rental which is 
used in fact for the Government purpose is, by the Rule, 
meant’to be used for maintenance purposes. ; 

The court below—viz., the Court of the Judicial Commi- 
ssioner of Oudh—has pronounced a decree upon this footing, 
and their Lordships are of opinion that the decree is sound, 

Their Lordships do not think that the claim of the Taluk- 
dar for a contribution of 25 per cent. and 50 per cent. respec- 
tively of the rents demanded for the years in question (plus 
10 per cent. in the sense of the Rule) can be sustained. Pay- 
ments on this scale might conceivably far exceed, not only the 
Government revenue, but the entire receipts of rental actually 
obtained for particular years. The rights of the relatives in 
pdsséssion as sub-proprietors might thus be reduced to a 
shadow, and the provisions for these large classes of society 
- rendered precarious. 

A construction which would bring about such a result is 
not, in their Lordships’ opinion, warranted on a sound read- 
ing of the terms of the maintenance provision. 

Another point was argued, It appears that the appellant, 
who during his minority was represented by the Court of 
Wards, objects to certain payments made by that Court on 
account of maintenance to the respondent. Their Lordships 
agree with the view taken by the Judicial Commissioner in 
his judgment of the 27th March, 1906, that these transactions 
cannot b2 opened up in this case; and, in their Lordships’ 
opinion, he rightly held that “ it is not within the province of 
a Rent Court to determine whether the maintenance was or 
was not payable.” : 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed. 

The appellant must pay the costs of the appeal. 

Messrs Barrow, Rogers and Nevill, solicitors for the appel- 

lant. 

Messrs. T. L. Wilson and Co.. solicitors for the respondent. 
J. M. P, Appeal dismissed, 
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YAD RAM AND ANOTHER 
Versus 
RISAL.*® 


Penal Code (XLV of 1860), section 193—Code of Cr iminal Py Oceli 
(Act V of 1598), section 195—Sanctron to prosecute for perzury— 
Delay ın making the application—Sanction to be granted by the 


same judge. 

A prosecution for perjury should be instituted as soon as possible 
after the decision of the case. An officer other than he who tried the case 
in which perjury was committed does nat act without jurisdiction, if he 
grants sanction to prosecute, but it is very much more satisfactory that 
sanction should be given by the very judge in whose court an offence— 
whether under section: 193 or section 211, Indian Penal Code—has 


- 


actually taken place. 
Where there was a delay of four months in making an application 
for sanction to prosecute under section 193, Indian Penal Code, the 
delay not being accounted for, and the sanction was granted by a judge 
other than the one in whose court the alleged offence actually had taken 
place, Ze/d that the sanction was hot properly given. © 


CRIMINAL APPEAL from an order of J. L. Johnston, Esq, 


“Additional Sessions Judge of Aligazh. 


_ Application for sanction to prosecute. 
` M. M. Malaviya (with him Purushottam Das Tandon), far 
the appellants. 


E. Iria Howard, for the snoa party. 
The material facts will appear from the judgment of 


RICHARDS, J :—This and the connected appeals Nos. 624; 
625, 626, 709 and 710 arise out of an application made to 
Mr. Johnston, Additional Sessions Judge, for sanction to 
prosecute under section 193 and section 211, Indian Penal 
Code. The learned Additional Sessions Judge g granted leave 
to prosecute Yad Ram and Chote under section 193, “but 
he refused sanction to- prosecute under section 211. ‘It 
appears that a dacoity was really committed ‘about the 6th 
of July, 1908, and Ram Chander and Yad Ram were the 
victims. The dacoity was reported early on the ‘morning of 


© Cr. App, No. 623, of 1909. See 
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the 6th'of July. No names were mentioned in the report ; 
but on the 13th of July a-petition was sent to the Magistrate 
which ‘complained that the police were taking no steps 
through the influence of one Radha Kishen. Radha Kishen 
appears to bea more or less influential zamindar in the 
neighbourhood. The complainants are Banias, The dacoity 
' case was trizd by Mr. Lyle on the 7th of December, 1908. 
He does not appear to have thought it necessary even to com- 
plete the recording of the evidence. He came to the conclu- 
sion that the persons charged could not possibly be convicted 
and-he considered the evidence given in support of the 
complainants’ case altogether unreliable. The accused were 
of course acquitted, and on the Ist or 2ndof April, 1909, the 
present’ application for sanction to prosecute was made. 
Inthe meantime Mr. Lyle had ceased to act as a Sessions 
Judge and his place had been taken by Mr. Johnston. Mr. 
Johnston takes certain statements made by Yad Ram and 
Chote before the Magistrate on the 23rd of July, 1908, and 
contrasts them with the statements made inthe following 
December. He points out that they are ineconcilable and 
he accordingly granted sanction for the prosecution of these 
two persons. It has been pointed out more than once that a 
prosecution of this nature should be instituted as soon as 
possible. A delay of four months _has taken place in the pre- 
sent case and the only explanation is the statement that one 
of the several applicants for sanction was in prison on some 
other charge. Thisstatement of the Counsel does not appear 
to have been supported by any evidence and’ the excuse, if 
excuse it be, only applies to one of the applicants. Had the 
sanction, however, in the present case been given by Mr. Lyle, 
I should have been very slow-to interfere with his order. I 
cannot quite lose sight of the fact that Mr. Lyle might have 
ordered a prosecution at once if he had thought ft to do so. 
I am not quite satisfied that the statements made on the 
23rd July,-and 7th of December, were intentionally false, It 
‘is not argued and could not be argued that Mr. Johnston 
had no jurisdiction to grant the sanction. 1 think, however, 
that it is very much more satisfactory that the sanction 
should be given by the very Judge in whose court the 
alleged offence, whether it be under section 193 or section 
- 211—actually took place. As a matter of fact at the-trial 
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the attention of neither Yad Ram nor that of Chote was 
called to the allezed contradictions which they had made in 
their evidence on the two occasions. The learned Judge was 
of opinion that there was not sufficient material in the case 
to warrant a prosecution under section 211. Mr. Howard, 
on behalf of the.opposite party has filed an appeal against 
the refusal to grant sanction to prosecute for this offence. 
It occurs to me that if sanction were granted at all it would 
have been much more satisfactory that sanction should have 
been granted under. section 211. On the whole, however, 
bearing in mind the delay: which has taken place and the 
change in the Judges, I think it is undesirable that a prosecu- 
tion should take place. I accordingly set aside the order of 
the learned Additional Sessions Judge granting sanction to 
prosecute Yad Ram and Chote and I dismiss the appeal in 
the case of the refusal to grant sanction under section 211. 


Order set aside, 


`~ 
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Criminal Procedure Code (V of 1898), sections 145, 439— War itlen order 
‘defective —Apprehension of breach of the peace— PDO Regis er 2 
Where the mitial order in writing made by a Magistrate under section Husain, J. 


145(1) Code of Criminal Procedur, is defective, but both sides are 
fully cognisant of the matter in dispute and there is a danger of the 
breach of the peace, the High Court will not interfere in revision with the 
final order passed by the Magistrate. ` 3 


CRIMINAL REVISION against the order of W. T. M. Wright, 
Esq; I. C. S. Magistrate, First Class, of Mirzapur. 
Proceedings-taken un lér séction 145, Act: V-of 1898. 
NLA gar wala, for the applicants. - 
B. E. O'Conor, for the opposite party. 
‘The material facts appear from the judgment of T UDBALL; 
J., before whom the case was first argued. 
That judgment is as follows :— 
TUDBALL, J.—This application for revision arises out of 7idball J. 
proceedings purporting to have been taken by a Magistrate 
under section 145, Criminal Procedure Code in respect to cer- 
tain lands, The sole point urged is that the Magistrate did 
not record an order in writing tnder section 145 of the 
Code, stating the grounds of his being satisfied that a dispute 
likely to cause a breach of the peace existed concerning the 
plots in question. ` 
The history of the case is briefly as follows :—The land 
in dispute was a fixed rate’ tenure partly cultivated by sub- 
tenants.. On 30th March, 1905, Chattardhari Singh and 


Bhagwat Piasad Singh obtained a decree against the appli- 
cants Ganga Saran Singh etc. 


In execution thereof -this land was put to sale and pur- 
chased by the decree-holders on-25th March, 1908, and on 
12th July, 1908, the Amin put them into actual- possession 
of the lands not in the hands of sub-tenants, and into sym- 
bolical possession of such as was` held by such sub-tenants, 
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Objection was taken to this but was rejected by the 
Subordinate Judge, whose order was upheld on appeal. 


On August 5th, 1908, one Abheraj Singh who was a sub- 
tenant of 4 bighas out of one of the plots began to plough up 
a portion of the land which formed no part of his sub-tenure 
but was part of the land, actual possession of which had been 
given to the auction-purchaseis. This led to a riot. between 
Chattardhari’s party and that of Ganga’Saran Singh in which 
Abheraj Singh and another were killed. Chattardhaii and his 
brother and others were tried and convicted, but Chattardhari 
was acquitted on appeal. After his. acquittal Chattardhari 
preferred a complaint of criminal trespass against Ganga 
Saran Singh and his parity in respect to the occurrence of 
August sth, 1908, while Krishna Prasad Singh one of the pre- 
sent applicants preferred a complaint against the patwari.: 

While the former of these two complaints was still pen- 
ding, the time had arrived for the rabi crops sown on the land 
to be cut. Both sides applied to the Magistrate each stated 
that the other was prepared: to use force and there was every 
likelihood of a breach of the peace. 

On this the Magistrate’ issued an order, (in which how- 
ever he omitted to set foith the material facts of the case) 
ostensibly under section 144 of the Code. This was on 4th 
March, 1909. The order runs as follows “Notice to issue to 
parties under section 144. Ifthe crops are ripe the police 
will have them reaped with the consent of the parties”, 

Qn the loth March, 1909, Chattardhari’s complaint came 
on for hearing. It had often been adjourned and though he 
and the accused attended, he again produced no evidence. 
The Magistrate therefore dismissed the complaint and then 
started proceedings under section 145 ot the Code with the 
following orders. f - 

“To-day case No. 4 Bhagwat Pua v. Ganga Saran 
Singh and others under section 447, Indian Penal, Code, was 
put up for hearing at Khajwa. The complainant has appear- 
ed without his witnesses. The accused are present. Since the 
case has often been adjourned, I dismiss it, and asin connec- 
tion with this case, an injunction has been issued to the parties 
in regard to the crops of the cultivated area, it is proper to 
take action under section 145, Criminal Procedure Code 
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It is therefore ordered that notice be issued under. section-145, 
Criminal Procedure Code, against those persons to whom 
notice was issued under section 144”. . 


` As an order under section 145 of the Code,-this appears to 
be defective. I can only infer from it that the Magistrate 
was satisfied that a breach of the peacé ‘was likely, by reason 
of the information given to him by the- parties, on which he- 
had deemed it necessary to take action under section 144. 
This I gather from his reference tu the proceedings. taken by 
him ostensibly under, that section and by his reference to 
Chattardhar?’s complaint which he dismissed on 1otti March, 


1909. a iss 


A reference to the former of the above two records shows 
that he had received information from both parties that a 
breach of the peace-was likely, owing to the dispute concerning 
this land. 


+ 


His satisfaction as to the existence of the dispute and 
that it was likely to cause a breach of the peace may be. ga- 
thered from the fact that in his order he states that it is pro- 
per that action should be taken under section 145., 


. The order, however, is clearly not’ properly ‘drafted. It 
ought to have set forth his reasons ‘for being satisfied, It 
is not necessary, however, in my opinion’ that it should be 
absolutely self contained, provided that the parties have full 
information of the reasons which have- induced the Magis- 
trate to take action and are able‘to make their defe’.ces 
properly’. : 

It seems to me clear that the only object of causing the 
Magistrate to set forth his reason is to enable the parties to 
know what case they- have to meet, In this present case, 
the applicants- themselves (and to their knowledge fhei: oppo- 
nents also) had informed the Magistrate that the dispute 
which had already led to one riot was likely to lead to ano- 
ther breach of the peace. á 


The Magistrate in the end maintained thei other side in 
possession and so the applicants who have not been in the 
slightest degree prejudiced by the Magistrate’s omission to 


record his reasons in full, have come here on revision; They 
‘5 : 
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urge that by reason of this omission it must be taken that 


the Magistrate acted without jurisdiction. Stress is laid. on: -~ 


the ruling in Vittya Nand Roy v. Pavesh Nath Sen (1) wherein - 
it was held that where the Magistrate omits in his initial order 


under this section to state the grounds of his Satisfaction, the- i 


final order is without jurisdiction. 


Attention is also called to the decision of the learned Chief 


Justice in Darab Kuer v. Fateh Chand, Ref. No. 189 of 1903, 
(dated 5th June, 1903).* in the latter case there was much more 


than a mere omission to record the reasons of the Magistrate’s. 


‘satisfaction. The latter, officer in no way followed the proce-, 


dure laid down in Chapter XII and this Court held that his 
whole action was illegal and without jurisdiction, not being 
based on any Jaw in existence. It might possibly, however, 
be inferred from the judgment’ that the learned Chief Justice 


would have held the final order to be without jurisdiction . 


even if only the initial order were defective, though this is by 
no means clear. ‘ 


In Har Prasad ý. Padurang (?), RICHARDS, J., held that 


though the’ initial order did’not set forth the Magistrate’s 
reasons as explicitly as it might-have done, still there had 
been a substantial compliance with the requirements of the 
law and he refused to interfere. That case was in other res- 
pects distinguishable from that of Darad Kuerv. Fateh Chand. 


In Bikari Lal v. Chhagju (*), KNOX, J., held that where there . 


was no order setting forth the Magistrate's reasons for being 
satisfied that a dispute likely to cause a breach of the. peace 
existed, the proceedings were not such as are dwstified by. 
Chapter XII of the Code., a 


` 


In the case of Khosh “Mahomed Sirkar v. Nasir Maho- 


med (*), the Full Bench of the Calcutta Nigh Court held that 
where an initial order made by a Magistrate under ‘section 145 


aC), Criminal Procedure Code, is not self containéd and does 


not expressly state the grounds of his satisfaction that a 
dispute likely to cause a breach of the peace exists, but refers 
(1). [t905] I. L. R., 32 Cal., 771 
(2). [1905] 25 A. W.N , 260. 
(3). [1905] 2 A. L. J. R , 272. 
(4). [1905] E L. R., 33 Cal, 352. 
[See [1907] 27 A W. N., 51, foot note —Ep.]_ 
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toa police ee in “which such grounds. are set forth,-and on 


‘which the order issbased, such ordet is.not’ defective: ` 


` The F ull Berich, however, did not decide the second question 


which was referred to it by RAMPINLand MOOKERJEE, JJ. That 


quéstion ran as follows :—“ Whether when an initial order made 
by-a-Magistrate under section 145 (1) of the Criminal Procedure 
Code does not contairi a statement of the grounds, such order 
ought to be treated as made without jurisdiction or as an 
illegal order which Vitiates Sthe whole of the subsequent proceed- 


‘ings and renders. void the final order, under clause (4) of that 
= section, or whether such a defective order is an irregularity in 


the exercise of jurisdiction by the Magistrate not necessarily 
vitiating the subsequent proceedings but justifying the inter- 
ference of this Court, if it is shown that either party has been 


prejudiced by reason thereof.” It is this same question which 
in my opinion arises in the present case also for decision. In 


his initial ordér the Magistrate has ¿merely referred | to the 


order purporting to have been passed under section 144 and 
l- 


then says that it is proper to take proceedings under section 


"145. «There is no doubt that the previous history of the 


` case and the. complaints made by both parties gave him good 


refer it Soe Ps 


information and that he had every reason to be satisfied’ of ' 


the existence of a dispute likcly to-cause another breach of the 
peace. ... ; ak 


- RAMPINI and!MOOKERJEE. JJ., in their referring order re- 


‘marked, we are~consequently unable to hold that the omission 


to state the grounds'in the initial order makes it an order with- 
out jurisdiction so as to invalidate the whole proceedings,” 


Their reasons are set forth on pages 356 to 358 of the 
report. It is unnecessary for me to repeat them. Their reasons 
appear to me‘to be good: law and for those same reasons | 


‘should’hold.that in the present case the Magistrate’ s final order 
was not without jurisdiction and that the applicants have not - 


been in ‘any way prejudiced. ‘The quéstion however is- one 


of some importance ‘and the trend of opinion so far as ‘it has 


been * expressed in decisions“ of this Court appears tô be the 


opposite way. I therefore deem it advisable to refer this case . 


for the decision ofa Bench of two Judges and J accordingly 
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The case was accordingly placed before a Division Bench 
and re-argued. 


The, judgment of the Court was delivered by g 


KNox, J—In this case there was a written -order and 
though it may bea defective one still both sides were fully 
cognizant of it, as appears from the written` replies they 
filed, of the matter in dispute. There was also no doubt a 
danger of the breach of the pzace. This being so, we do not 
deem it expedient to exercise our power in revision, and 
therefore dismiss the application. 


Application dismissed, 


[N.B.—See also [1907] 27 A. W N., 50 and 26;—Ep.] 


MAHAMMAD RAZI 
CTEVSUS 
KARBALAI BIBI AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882), section 230—Abatement 
of appeal—Calculation of time. 


An appellant died while his appeal was pending in .the High 
Court. The High Court made an order to the effect that the 
Appeal had abated and that the respondent was entitled to his costs. 


Held that the order was in effect an order, confirming the decree 
of the lowe court and the decree-holder was entitled to the benefit’ 
of twelve years’ limitation calculated from the decree of thé appellate court. 
Fasal Husain v. Rij Bahadur, L L R, 20 All, 124 distinguished. 
Mahomed Mehdi Bella x. Mohini Kanta, I. L. R , 34 Cal., 874 followed. 


EXECUTION SECOND APPEAL from a decree of Maham- 
mad’ Rafik, Esq., District Judge of Jaunpur, confirming a 
decree of Babu Keshab Deo, Subordinate Judge of Jaunour, 

Application for execution of decree. 

The material facts appear from the judgment, 

The court below dismissed the application as time-barred, 

The decree-holder appealed. . 


Ghulam Mujtaba, for the appellant. 
* E, S.A. No. 295 of 1909. 
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B. E. O'Conor, for the respondents. 


The judgment of the Court was delivered by ` 


PIGGOTT, J.—This is a decree-holder’s appeal. The es- 
sential facts are the following:—On May 23rd, 1893, the decree 
of the first court was passed against one Muhammad Malih. On 
February the 15th, 1894, this decree was confirmed by the 
District Judge on appeal. A second appeal was pending 
‘when Muhammad Malih, the appellant died. An application 
was presented by one Mubarak Husain who claimed to be his 
- legal represeħtative, but on the 29th of March, 1897, the High 
Court held that there were other heirs of Muhammad Malih, 
namely, his daughters, who should have been brought on the 
record, The order thereupon passed was as follows :—“ Or- 
dered and decreed that this appeal do abate and the appellant 
pay- Rs 83, costs “incurred in this Court, and the costs in the 
lower court be paid as awarded by the lower-court.” The 
application for execution out of which this appeal arises was 
presented on the 14th of August, 1907, and the point for 
determination is whether the said application is barred by 
limitation under the provisions of the latter part of section 230 
"of the Code of Civil Procedure, Act XIV of 1882. The 
provisions of the said section on the face of them, appear to be 
intended to allow a period of 12 years’ limitation, in the case 
of an appeal, from the date of the decree of the appellate 
court. The courts below have held that’this case is governed 
by the ruling of this Court in Fazal Husain v. Raj Bahadur (*). 


This was in any case a ruling under article 179 of the second 


schedule to the Indian Limitation Act (XV of 1877). It seems 
to have been doubted by“a Judge of this Court in Kewa? v. 
Tirkha (#), and is difficult to reconcile with the principle 
which appears to underlie such’ rulings as Rup Singh v. 
Mukhiaj Singh (4) and Akshoy Kumar Nundi v. Chunder 
Mohun Chathati (4). In any case there seems to us clearer 
authority on the opposite siđe in a ruling of the Calcutta 
High Court which bears directly upon the section now under 
consideration. We refer to Mahomed Mehdi Bella v. Mohini 

G) [1897] I. L. K., 20 All., 124 | 


(2) [1905] 3 A. L. J. R, 8 
(3) [1885] I. L. R., 7 All, 887. 
‘ (4) Ú888]I. L.R, 16 Cal, 250. 
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Kanta Saha Chowdhry (1). It could not fairly be contended 
that the decree of the High Court of March 29th, 1897, was 
incapable of execution, at least in respect of the costs awarded 
against the appellant, and the incongruity of breaking upa 
single decree into a portion still capable of execution and a 
portion barred by limitation appears considerable. It. seems 
to us that under the terms of section 230 of Act XIV of 
1882, as well as on the balance of authority, the decree- 
holder in this case is entitled to the benefit of 12 years’ 
period of limitation calculated from the 29th of March, 1897, 
when the’ final’ decree of the High Court was ‘passed, which 
had the effect of affirming the decrees of the courts below. 
We therefore accept this appeal, set aside the decrees of the 
courts below and direct the court of first instance to proceed 
with the execution of the decree, The appellant will get 
his costs including, in this Court, fees on the higher scale, 

; Appeal allowed. 

(1) [1907] I. L. R., 34 Cal, 874. 

[N. Be Ch Abid Ali v. Mathura, 7A. L.J.. 5—Ep.] 
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MATI-UL-LAH KHAN 
s VETSUS 
BANWARI LAL AND OTHERS, * 


Morteagees—Rights of—Inter se—Sale under a third mortgage—First 
mortgage paid off by third ntorteagee—Right of purchaser to set up 
first mortvage as shield. 4 


A property was mortgaged first to 4 then to # and then to C C. dis- 
charged A’s mortgage and then’brought the propeity to sale. M pur- 
chased the propeity.. B brought this suit for sale upon his mortgage. 
Helt that M could set up A's mortgage as a shield and A could not 
sell the propeity unless he paid off that mortgage. 


FIRST APPEAL from a decree of C. D. Steel, Esq., District 
Judge of Shahjahanpur. 


Suit for sale on mortgage. 
The material facts were these -:-— 


Dariao Singh owned certain property, pait of which he 
mortgaged to Bhola Nath by three bonds in 1894 and 1895. 
He subsequently executed two mortgage bonds dated res- 
pectively July 11, 1897 and August 4, 1898, in favour of 
Banwari Lal (plaintiff), On April 23, 1900 Dariao Singh 
sold a portion of his property to Prag Narain for Rs. 4,009 and 
left with him out of thiv amount Rs. 2,600 for payment to 
Bhola Nath, being the amount due to him under his three 
bonds, On September 16, 1991, Prag Narain mortgaged 
this property to Hardwari Lal for Rs. 3,300, out of which Rs, 
2,200 were left with the mortgagee for payment to Bhola 
„Nath aforesaid. This amount‘was paid by Hurdwari Lal 
to Bhola Natlrand the latter’s mortgages were thus discharg- 
ed, Hardwari Lal then brought a suit against his mortgagors 
and obtained a decree on September 9, 1902, in execution of 
which the mortgaged property was sold and purchased by 
Matiullah Khan on March 31, 1904. Bunwari Lal sued to 
enforce the security’ in his favour and impleaded, among 
others, the said auction purchaser. The latte: set up the 
mortgages in favour of Bhola Nath as a shield against the 

© F. A, No, 24 of 1908. 
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claim. This defence was. overruled by the court of first 
instance and a decree passed in favour of the plaintiff. The 
defendant Matiullah appealed. f 

A, E. Ryves (with him Ghulam Mujtaba) for the appellant, 
submitted that the doctrine of 

Toulmin v. Steere {18:17} 3 Mer. 210 
was not applicable in India, and relied upon the following 
authorities. 

Gokal Das v. Puran Mal, [1884] I. L. R., 10 Cal., 1035, t046, P. C. 

Tulsa v. Khud Chand, [1891] L L. R, 13 All, 581, F B. 

Vanmikalinga x. Chidambara, (1905) 1. L. R., 29 Mad, 37 

Mamraj w. Ramji Lal, S. A., 757 of 1908. Decided on May 25th, 
1909 (1). - s 

Baldeo ¥. Uman Shanker, S. A., 1069 of 1905. Decided on April 
6th, 1907.12). 

S. C. Banerji (for Moti Lal Nehru), for the respondent 
plaintiff, cited, - 

Batjnath'y. Murlidhar, [1907] 27 A. W. N., 85. 

Tufail Fatima v. Bitola, (1904 I L. R 27 All, 400. 
and contended that thetestto be applied was whether the money 
which went to discharge a prior incumbrance was the mort- 
gagor’s money or the subsequent incumbrancer's, The mort- 
gagor could not set upas a shield the mortgage he had him- 
self discharged, and it made no difference that instead of 
making the payment personally he directed another person, 
who held money to his credit, to apply that money to the 
payment of a prior incumbrance. The decision in Baz7 
Aath’s case was affirmed in Letters Patent Appeal (*). 

Govind Prasad for defendant respondent, claiined to he 
exempted with costs. 

A. E. Ryves, in reply, cited, 

Kallu v. Sant Lal, [1896] 16 A. W. N., 129. 

The judgment of the Court was delivered by Z 

BANERJI, J—This appeal arises out ofa suit jor sale 
upon two mortgages made respectively on the 11th of July, 
1897, and the 4th of August, 1898, by one Dariao Singh in 

(1) Since reported. See [1909] 7 A. L. J. R, 15. 

(2) Since reported. See [1907] 6 A. L. J R, 987. 

(3) Per STANLEY, C. J. and BANERJI, J., L. P. A, No. 29 of 1907, 
decided on January 4th, 1908, 
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favour of the plaintiff, Banwari Lal. Dariao owned a 6% 
biswa share in the village Serai Khas. On the 18th of 
August, 1894, he mortgaged a 4 biswa share to one Bhola 
Nath, On the 11th of December, 1894, he mortgaged 5 bis- 
was to Bhola Nath and on the 14th of September, 1895, he 
mortgaged 1 biswa more to the same mortgagee. After these 
mortgages he made the two mortgages in favour of Banwari 
Lal to which we have referred above. On the 23rd of April, 
1900, Dariao sold to Prag Naraiù his interest in the mort- 
gaged property and he left Rs. 2,600 with the purchaser for 
discharge of the mortgages held by Bhola Nath. Prag 
Narain did not pay off those mortgages but on the 16th of 
Se} tember, 1901, he made a mortgage of the property to one 
Hardwari Lal. for Rs. 3,300, and out of this sum Hardwari 
Lal withheld Rs. 2,200 for payment to Bhola Nath. With 
this money he discharged the mortgages held by Bhola Nath, 
Hardwari Lal brought a suit for sale upon his mortgage and 
obtained a decree against Prag Narain. In execution of that 
décree the’ mortgaged property was sold by auction and the 
appellant Mati-ul-lah Khan became the purchaser. In the 
suit out of which this appeal arises Banwari Lal prayed for 
the sale of the property purchased by Mati-ul-lah Khan. 
Mati-ul-lah’s defence was that he was entitled to hold up the 
mortgages of Bhola Nath .as a shield against the claim ot 
Banwari Lal. The cout below relying upon the ruling of 
this Court in Baz7 Nath v. Murli Dhar (1) has held that Mati- 
ul-lah Khan has no right by virtue of his purchase to claim 
priority over the plaintiff. 

The correctness of this decision is impugned in this 
appeal and it is urged that Mati-ul-lah as standing in the 
shoes of Hardwari Lal ix entitled to claim the benefit of the 
prior mortgages held by Bhola Nath which were discharged 
by Haidwari Lal. This contention is in our judgment well 
founded. After the sale to Prag Narain the mortgagor 
ceased to have any interest in the mortgaged property and 
thosé interests vested in Prag Narain under his purchase, 
Hardwari Lal, as mortgagee from Prag Narain, was thus a 
subsequent mortgagee of the property. As such subse- 
quent mortgagee be redeemed the prior mortgages held 


(1). [1907] 27.4. W. N., 85. 
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by Bhola Nath, and therefore under the provisions of section 
74 of the Transfér of Property Act, he was entitled to take 
the benefit of the securities held by Bhola Nath. Further, as 
upon his discharge of the prior mortgages held by Bhola 


Nath the mortgage deeds were handed over to him, this is”. ; 


evidenge of his intention to keep the mortgages alive. He 


“6 


was therefore entitled to hold them up asa shield against _ 


the claim of the subsequent mortgagee. This was so held in 
Kallu v. Sant Lal (1), and is in agreement with the unreport- 
ed decision in Baldco Prasad v. Uman Shankar, Second 
Appeal No. 1069 of 1905, decided on the 6th of April, 1907, 
and also with the decision in Mamraj v. Ramji Lal, Second 
Appeal No. 757 of 1908, decided on the 25th of May, 19009, 
which has not yet been reported. The case.on which the 
court below has relied is distinguishable from this case. The 


Circumstances of that case were peculiar and having regard . 


to those circumstances the puisne mortgagee was held to-be 
entitled to enforce his mortgage against the subsequent pur- 


chaser, who had discharged prior incumbrances. 


For the above reasons we are of opinion that the plaintiff 
Banwari Lal is not entitled to bring the mortgaged property 
to sale without discharging the prior mortyages which have 
been paid off by Hardwari Lal. The court below has not 
determined what amount if any is due on those prior mórt- 
gages. We cannot therefore decide this appeal without 
obtaining findings on the following issues which we refer to 
the court below under the provisions of order 41, rule 25 of 
the Code of Civil Procedure :— 


(1) What amount, if any, is due on each of the mort- 
gages held by Bhola Nath, dated respectively the 
18th of August, 1894 ; the 11th of December, 1894; 
and the 14th of September, 1895 ? 
(2) Is.the claim under any and which of these mort- 
gages barred by limitation ? 
The Court will take such additional evidence as may be 
necessary, On receipt of its findings ten days wil he allowed 


for filing objections. , 
Issues remitted, 


(1) [1896] 16 A. W. N. 129. 
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HARDIAL AND OTHERS 
VEVsus 
PIRTHI SINGH.* 


Transfer of Property Act (IV of 1852), section 83—Deposit paid to 
mortgagee—Balance promised— Whether a full discharge 


ut 


~ Some money was deposited under section 83, Transfer of Property 
Act for payment to a mortgagee. On ` objections ‘being raised by the 
mortgagee as to the insufficiency of the amount, the mortgagor agreed to 
"pay the balance which was found due tohim. At the request of the 
pleader for the mortgagors, the court paid the money deposited to the 
mortgagees and endorsed payment on its back and returned the deed to 
the mortgagees. edd that the mortgagees did not take the money in 
full discharge of the mortgage as provided by section 83, Transfer of 
Property Act. 


FIRST APPEAL from the decree of Munshi Muhammad 
Ahmed Ali Khan, Additional Judge of Meerut, dated the 
21st January, 1908, decreeing the suit with costs. 


Suit for sale. / 


The respondent brought the present suit upon a mortgage 
dated 17th December, 1886, executed by the first set of the 
appellants. The bond was for Rs. 1,300 and provided pay- 
ment with compound interest at Rs. 1-4-0 per cent. per men- 
sem. The second set of the appellants were purchasers of 
half the mortgaged property from the mortgagors under a 
sale deed dated 20th April, 1894. In July 1895, they de- 
posited Rs. 2,725 in court under section 83 of the Transfer 
of Property Act, 1882, for payment to the mortgagee, 
respondent. In reply to this application, the respondent 
stated that Rs. 4,591-0-3 were due to him up to date and 
said :— 

“He has deposited Rs. 2,725 for the opposite party and has shewn his 
readiness to, pay the remaining amount that may be found due according 
to account. Itis therefore prayed that the said amount may be paid 
to the opposite patty and the applicant be directed to pay the remaining 

l # F. A. No. 89 of 1908. 
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dues to the opposite party unde the said bond. The opposite side has no 
objection to take the whole account of the said bond, wz, Rs 4,591-0-3 
and return the said bond. The sum of Rs 2,725 which the applicant has 
deposited for the opposite party may be paid to the opposite party. The 
Opposite party will enter the payment of this sum on the reverse of the 
said bond. If the remaining account is not paid to the opposite party 
he will seek his remedy in die course from the court.” 


` Thereupon the pleader for the applicant stated :— 
“The money due to the opposite party is not so much as he states. 
The apphcant bas deposited Rs. 2,725. Tuat sum may be paid to the 
Opposite’ party. As for the iest, the opposite party can seek his remedy 


in court. The vendor had left only that sum with my chent for payment 
to the opposite party.” 


The following order was then made by the court :— 


“That the amount deposited in the court be made over to the moit- 
gagee and the mortgage deed be returned after noting the payment of the 
amount with reference to the account of the amount of the mortgagee, 
that this case be struck off the file of pending cases, without discussing 
any of the points at issue between the parties.” ` 


The claim was for Rs. 10,000 including interest and was 
decreed by the'court below, 


The defendants appealed. 


A. H. C. Hamilton (with him Shafi-uz-zaman) for the 
“appellant :— ; 


_ The withdrawal of the money deposited under section 83 
of the Transfer of Property Act 1882, is subject to the condi- 


tions prescribed by that section wz, in full discharge of the 
bond, I rely upon 


Ram Chandra x. Keshobatt Kumari, [1909] 6 A. L J. R., 617 s. c. 36 
Cal., 840 P. C. 3 


Mansur Ali v. Mahmud-un-nissa, [1902] 25 All, 155. 


[STANLEY, C. J.—Is the application made under section 83 
upon the record ?] 


The application is, not upon the record. 


A copy of the 
respondent’s reply is upon the record, 


[BANERJI, J—That recites that your client expressed his 
readiness to pay the remaining amount due upon the bond.. 
Your pleader appears to have stated that for the balance, the 
respondent could scek his remedy in court.”] 
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e [STANLEY, C. J.—That would not be a deposit in terms of 
section 83 of the Act. = 


In any event, the plaintiffs are not entitled to interest on 
the principal amount from the date of deposit. I rely upon 


Anandi Ram v. Dur Najaf Ali Begum, [1890] I. L. R, 13 All, 195. 
The interest claimed is penal, see 
Sundar Koer v. Rai Sham Kishen, [1906}, 34 Cal., 1 50 P. C. 


[BANERJI J.—Referred to the passage in the judgment at 
page 158 of that volume and said that compound interest was 
not penal.] ; 


Certain questions of fact were also argued. 


Baldev Ram Dave (for Sundar Lal), for the respondent 
was not called upon. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit for sale upon 
a mortgage. executed by the first two defendants in favour of 
the plaintiff on the 16th of December, 1886. The amount 
secured by the mortgage was Rs, 1,300. It was stipulated in 
the mortgage deed that interest. would be paid half yearly at 
the rate of 15 per cent. per annum, and that in the event of 
interest not being paid every half year, compound interest 
should be charged at the same rate. The defendants 1 and 2 
are the mortgagors. The defendants 3, 4, and 5 are the sons 
and grandson of the mortgagors. The other defendants are 
purchasers of a part of the mortgaged property. It was 
alleged on behalf of the defendants that a sum of Rs. 600 had 
been paid in addition to the amount which the plaintiff 
admitted having received. It was also urged that the mort- 
gage had been discharged in full, inasmuch as the mortgagee 
had received a sum of Rs. 2,725, which was deposited by the 
purchaser under section 83 of the Transfer of Property Act. 


The court below has overruled these objections and has 


decreed the claim in full. 


The defendants have preferred this appeal and the first 
contention*raised before us, by their learned Counsel, is that 
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the mortgagee must be deemed to have received the Rs. 2,725, 
deposited by the purchaser under section 83 of the Transfer 
of Property Act, in full discharge of the mortgage. The 


circumstances under which the amount was received by the 


mortgagee are set forth in the proceedings of the court, dated 
the 14th of September, 1895. It appears that the mortgagee 
refused to accept the amount deposited in full satisfaction of 
the mortgage and alleged that a much larger sum was due., 
Thereupon the pleader for the purchaser, who deposited the’ 
mortgage money, stated that the amount deposited might be’ 
paid to the mortgagee and that for the balance, if any, the 
mortgagee might seek his remedy in court. It was upon 
these terms that the mortgagee received the money. There- | 
fore it cannot be said that he‘took it in full discharge of the 
mortgage, as mentioned in the second paragraph of section 83 
of the Transfer of Property Act. The order of the court was 
that the amount deposited be endorsed on the mortgage deed 
and that the mortgage deed be returned tothe mortgagee, 


It is next urged that interest on the principal should not 
be charged after the date of the deposit of Rs, 2,725 mention- 
ed above. This contention has no force. If the amount due 
on the mortgage on the date of the deposit exceeded the 
amount of the deposit, interest was chargeable on the excess 
amount. In this case the full amount of the mortgage was 
due as the account shows, The mortgagee was therefore 
entitled to interest on the said amount in accordance with the 
terms of the mortgage deed. 


Another contention on behalf of the appellants is that 
it has been proved by the evidence that a sum of Rs. 600 was 
paid by the mortgagors to the mortgagee, shortly after the 
execution of the mortgage. The evidence consists of the 
statements of one of the mortgagors and of a single witness, 
This witness was disbelieved by the court below and we see 
no reason to come to a different conclusion as to his credi- 
bility. No receipt was taken and no endorsement of payment 
was obtained on the mortgage deed. We are not satisfied 
that Rs. 600 was paid as alleged. The only other contention, 
on behalf of the appellants, is that the stipulation to pay 
compound interest must be deemed to bea penalty. We 
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are unable to accede to this contention which in our opinion 
is wholly untenable. 


` These are the points raised in this appeal and we are of 
opinion that none of them has any force. We accordingly 
dismiss the appeal with costs including fees on the higher 
scale. We extend the time for payment of the mortgage 
money for a period of six months from this date. 


` 


MATHURA PRASAD 
Versus 
9 GANGA RAM AND OTHERS.* 
Arbitration award— Reference by Tahsildar—Ultra vires—Hindu Law— 


Mothers share—Right to inherit. 


, In a mutation case the paities made an application to the Tahsildar, 
who was a Magistrate of second class stating that they would be 
bound by the award of one P, The Tahsildar made a reference to arbi- 
tration. He/d that the Tahsildar had no power to make the reference and 
the award not having been made on private reference was u//ra vires. 

"The shate which a Hindu mother gets on partition between her sons 
is her stridhan. 4 2 

SECOND APPEAL fiom a decree of C. D. Steel, Esq., Dis- 
trict Judge of Shahjahanpur, confirming a decree of Babu 
Achal Behari, Subordinate Judge of Shahjahanpur. 


The matèria! facts appear from the judgment. 

M. M. Malaviya, for the appellant. 

Sundar Lal and S. C. Banerji, for the respoundent. 

The judgment of the Court was delivered by 

BANERJI, J—The principal question in. this appeal is 
whether the share which a Hindu mother gets on- partition 
among her sons is her s¢redzan. This point was decided by 
this Court in Chhedu v. Naubat(*>, which was followed in 
“8S. A. No. 1267 of 1907. ; 
(1) [190r] I L. R, 24 AN, 67, 
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Ciun Gambhir Singh v. Makaradhuj). In these cases: it was 

1909. held that the share so acquired by the mother is her stridhan 

` MATHURA and devolves in the same way as any other strzdhan, Hon. Pt. 
PRASAD 


7. Malaviya has drawn my attention to certain observations con- 
Ganaa Ram. tained in the judgment in Popi Ram v. Rukmin Kuar 
Banerji, J. (73. In view of the later rulings to which I have referred, [ 

feel myself bound to follow them and to hold that the pro- 
perty claimed in this case was the szridkan of the plaintiff’s 
grand-mother and passed upon her death to the defendant, 
the plaintiffs uncle, in preference to the plaintiff and his 
brothers. 

One other contention was raised on behalf of the plaintiff, 
namely, that the defendant Ganga Ram was bound by an 
arbitration award made in mutation proceedings. What hap- 
pened was, that in the mutation case the parties filed a petition, 
stating that they would be bound by the decision of Piarey 
‘Lal, brother of the plaintiff. The Tahsildar, Assistant Col- 
lector of the second class, made an order referring the case to 
arbitration’ and an award was made by Piarey Lal. Itis 

"this award on which the plaintiff relies. As the award was 
not made upon private reference to arbitration and as the 
Assistant Collector of the second class was not competent to 
make a reference to arbitration, the reference to arbitration 
was ultra vires and the award is of no effect. I cannot, there- 
fore, bind the defendant. 

The result is that the appeal fails and is dismissed with 
costs including fees on the higher scale, 





Appeal dismissed, 
(t) [1907] 4 A. L, J. R, 463. 
(2) [1895] A. W. N., 84. 
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BHAGWAT CHAUBE AND OTHERS.* 
Evidence—Admissibility in—Registsation Act (IH of 1877), section 17— 


Usufructuary mortgage below Rs, 100 PLO, of debt— Decree for 


money. 

I executed a usufructuary mortgage-deed in favour of B, the value 
of which was below Rs. roo The deed was not registered. I did not 
put B, in possession. On a suit for possession, and in the alternative 
for recovery of money, ‘being brought by B, Ae/d that the document 
could be taken in evidence, in order to show that money was borrowed 
and that the court could pass a simple money deciee, although it could 
not pass a decree for possession. 

APPEAL under section 10 of the Letter Patent, against 
the decision of Mr._Justice Alston, confirming the decision 
of Pandit Sri Lal, District Judge of Ghazipur, who modified a 
decree of Babu Kalika Singh, Munsif of Ballia, 

Suit for possession and in the alternative for recovery of 
money. 


The facts of the case were as follows :— 

The defendant, Jaddu Chaube, executed a usufructuary 
mortgage on 2nd June, 1905, in favour of the plaintiffs. The 
deed was not registered. When the plaintiff tried to enter 
into possession of the property, they were opposed by the 
defendant. The plaintiff, therefore, instituted this suit on Ist 
of June, 1997, for possession of the property and in the alter- 
native for recovery of the consideration money. Both the 
courts below gave the plaintiff a money decree. ‘On appeal 
to the High Court, Alston, J. confirmed the decree of the 
courts below and delivered the following. judgment :— 

ALSTON J.—The learned vaki, who appeared in support of this 
appeal, has endeavoured, in a long and able argument, to pursuade me 
that I ought to deprivea would-be mor tgagee, who had lent money to a 
would-be mortgagor, of the decree which both the lower courts have 
given him, for the return of the money which he paid in the belief that he 
was acquiring a mortgage. The mortgagor, after taking the money, had 
refused to fulfil his part of the contract and put the mortgagee into 
possession of the property ; and as the mortgage was unregistered the 


mortgagee could not enforce it The learned vakil’s contention was 
* L. P.A 158 of 1909. 


Civi. 


1909, 


December 5. 








STANLEY, C, J. 
Banery, J. 


diston, }. 


CIVIL. 


1909. 
JADDU CHAUBE 
uw. 
BHAGWAT 
CHAUBE. 





Alston, J. 


#2 - HIGH COURT. fA. Le J. R. 


that his client’s conduct may have been inequisitions but the inequity was 
one which the law permitted him to perpetrate. In spite of the able and 
ingenious manner in which the appeal has been argued, Iam glad to be 
able to say that I remain unconvinced. The usufructuary mortgage 
was executed subsequent to an amendment of the Transfer of Property 
Act, which makes-it necessary for a mortgage of even less than one 
hundred rupees to be registered, unless there be delivery of possession 
‘under the mortgage. The usufructuary mortgage deed was not regis- 
tered, possibly the paities were not at the time aware of the alteration 
it the law ; and the mortgagee admittedly did not get possession. The 
learned Munsif was of opinion that the mortgagor would not "allow ” 
the mortgagee to take possession. The refusal to give possession com- 
pelled the mortgagee to lose his money or go to court, and when he did 
go to court both the lower courts held that the deed, for want of registra- 
tion, had failed to effect the mortgage intended. They, however, consi- 
dered that they could look at the deed, which both courts held to be 
proved, for evidence of the receipt of consideration. They accordingly. 
did so and found as a fact that the mortgagor owed Rs. 82 to the mort- 
gagee at the date of suit. Finding this both the courts gave the plain- 
tiffs the simple money decree which he had taken the precaution to ask 
for as an alternative prayer in the plaint. Both courts, however, very 
properly refused .a deciee for damages, which had also been claimed “ 
under the deed ; for to have done so would have involved considering 
the contents of the document which they had held was inadmissible in 
evidence as a deed of mortgage. 


The learned vakil for the appellant has attacked the deciee on two 
grounds. He first contended that the document ought not to have been 
looked at, even foi the limited purpose of proving the fact that money 
had been borrowed. He cited, Sheo Dial v. Prag Dat (1), Martin v. 
Sheo Ram Lal (2),and Parsotam Narain v. Taley Singh (3), on this point. 
His argument was that in each of the two first named cases the docu- 
ment had been admitted as evidence of the fact that money had been 
borrowed, “ because of” section 49, read with section 17 of the Registra- 
tion Act ; and that as section 17 had not-been amended (probably by on 
oveisight) so as to include the amendment of 1904 to the Transfer of 
Property Act, which requires mortgages of sums under one hundred 
rupees to be registered, the rulings had no application. ‘That this inge- 
nious argument is based on a misconception is proved by the very 
rulings which are appealed to, for in one case the expression used is 
“ although,” and in the other case it_is “notwithstanding its disabilities 
in regard to the hegistration Law.” In my opinion the reasoning of 
the two first mentioned decisions is against the contention. The case of 
Lachman Singh Y. Kesri (4), is also against the appellant. The ruling in 
Parsotant Narain v, Toley Singh, is m my opinion not in point It 


> 


(1) [1880] L LÌ R., 3 All. 229. (2) [1882] J. L. R. 4 All, 232. 
(3) [1903] 1. L. R., 26 All, 178. (4) [1881] I. L. R.,'4 Ally 3. ` 
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deals with a promissory note, which like a bill of exchange occupies a 
special and peculiar position in law, which possibly justified the decision 
in that case. The next point argued was, that granting that the courts 
were justified in looking at the document ‘n question for the limited pwu- 
pose mentioned above, they ought not to have given the plaintiff a 
simple money decree, when they were unable to give him a decree on- 
the mortgage. In this connection Gofalasami v, Arunachella -(s), was 
cited by the appellant to show that a decree could not be passed in such 
a case as the present. In my opinion the ruling is not relevant, for 
there a legal mortgage had been effected. Here the mortgage on the 
appellant’s own showing was never effected, for which reason, it was 
contended, section 68 of the Transfer of Property Act had no application. 

The two contentions ace mutually destructive The passage cited from 
' page 444 of Kalka Singh v. Paras Ram (6), about an express promise 
to pay a debt in a particular manner has also no relevancy to this case. 
In my opinion the decree for money passed in this case was a most 
proper one. The appeal is dismissed with costs. 


Against this decision the defendants appealed. 


Sital Prasad Ghose, for the appellant submitted that the 
deed in suit being one of pure usufructuary mortgage, it did 
not necessarily import a personal covenant to repay the money 
secured thereby. There was, further, nothing in the terms 
of the document to show that the executant gave any such 
personal undertaking. That being so, he submitted that as 
the. morigagor incurred no personal liability, no money 
decree could be passed against him in the present case. He 
relied on 

Khurashi Begamv. Murttaz Mirza (1909) 12 O, C. 27 5. 


No one appeared for the respondent as notice was not 
issued. ; 
STANLEY C, J.—We think that the conclusion at which 


the ledrned Judge of this Court ‘arrived is correct, and we 
dismiss the appeal. 


P. D. App eal dismissed, 
© te) [1892] I. L. R., 15 Mad., 304. 
(6) [1894] I. L, R., 22 Cal., 434. 
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STANLEY, C. J. Fraud—Suit to set aside a decree, on the ground of—Personal service 
BANERJI, J. not effectea—Conduct of plaintif: 


The mere fact that personal service of summons has not been 
effected on a defendant would not make the er paste decree, obtained 
against him, aboutive. But where the non-service is due to the fraudulent 
conduct of the plaintiffand others acting with him the decree may be 
set aside as fraudulent. Mahomed Gulabyv. Mahomed Sulliman, 21 Cal, 
619, followed. 


SECOND APPEAL, against a decree of B. J. .Dalal, Esq., 
District Judge of Agra, confirming a decree of Pandit 
: Shambhu Nath Dube, Munsif of Agra. 


~ Suit to set aside a decree on- the ground of fraud. 
The facts of-the case are as follows :— ` 


- Tika Ram, the defendant-appellant, obtained an ex parte 

decree against the plaintiff, Doulat, from the Court of Small 

Causes at Agra. When the decree was taken out for execution, 

the plaintiff instituted the present suit to set it aside on the 

ground of fraud. It was alleged in the plaint that,the suit in 

j which the er parte decree was obtained had been instituted at 

the instigation of one Jhundu Mal, who was an enemy of 

the plaintiff, and that the claim of the defendant had been 

fraudulent and that no summons had been served upon the 

plaintiff. The Munsif holding that the claim of the defendant 

was false and that no summons had been served upon the 

plaintiff in that suit, set aside the er parte decree. On appeal 

the District Judge did not go into the fact whether the claim of 

the defendant against the plaintiff was fraudulent or not. He 

simply found that the service of the summons, which purported 

to have been made on the person of the plaintiff, was fictitious ; 

and concluded that fictitious service of summons was 

sufficient to constitute fraud and hence dismissed the 
-appeal, 

? 5. A. Ne. 855 of 1908. 


VOL VII} HIGH COURT. Í 75 


The defendant appealed. 


Parmeskwar Dayal, for the appellant. Themere fact that 
there was no service of summons did not render the whole 
proceeding abortive. Non-service of summons’ was a mere 
irregularity in procedure, it could not warrant the conclusion 
that the claim of the defendant was fraudulent. The utmost 
that could be said of it was that it was a part of the scheme and 
the means or one of the means by which the fraud was 

` committed. ` 

Walian v. Banke Behari Pe: shad Singh, [1903] 30 Cal., 1021 (P C.) 

Pran Nath Roy v. Mahesh Chandra Moitra, [1897] 24 Cal., 549. 

Khagendra Nath Mahata x. Pran Nath Roy, [1902] 29 Cal, 395 (P.C. ) 


‘ Attacking a decree ex parte on the ground of fraud in 
service of summons was different from attacking it as fraud- 
ulent from beginning to end. The one was a good ground 
for an application under section 108 of the Code of Civil 
Procedure, 1882, and the other for a regular suit. If a person 
brings a suit to set aside an, er parte decree on the ground 
of fraud, he must clearly and conclusively prove the facts 
constituting the fraud; it cannot be inferred from the mere 
fact of non-service of summons. 

Kerr on Fraud and Mistake, Ed. III, p. 416 

Mahomed Golab v. Mahomed Sulliman, [1894], 1. L. R., 21 Cal, 612. 

Balram Chandra Mukerji (for Shafiuzszaman), for the res- 
pondent was not called upon. À 

The judgment of the Court was delivered by 

STANLEY, C. J—This appeal is concluded by the finding 
of fact of the lower appellate court. The suit was brought 
by the plaintiff-respondent, to set aside a decree obtained by 
the defendant-appellant in the Small Cause Court at Agra, 
the claim in that suit being to recover the price of a gold 
ornament and also Rs, 50, which is said to have been deposited 
with the plaintiff in this suit, for payment to the daughter 
of the appellant., Daulat Ram brought the suit to have the 
décree set aside on the ground that a fraud was practised 
on him, namely, that he was not served with any summons 
and was in fact prevented from placing his case before the 
Judge of the Small Cause Court, by the machination of the 
appellant and persons acting in collusion with him, It was 


1909. 
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76 HIGH COURT. [A. L. J. R. 


Civit, - represented in the Small Cause Court that there was personal 

1909. service of the summons upon Daulat Ram, and evidence 
eo was given to prove the alleged personal service. Asa matter 
ae of fact neither personal or other service was effected, and the 


mies defendant Daulat Ram was wholly ignorant of the proceedings. 
Stanley, C.J- Both the lower courts have found that these proceedings on 
the part of the appellant were frandulent. It is contended 
before us that the mere fact that personal, service was not 
effected would not render the whole proceedings fraudulent. 
This no doubt is the case. The mere fact that personal 
service of a summons has not been effected upon á defendant 
would not render the proceedings ‘against him absolutely 
abortive, but where the non-service was, as has been found here, 
due to the fraudulent conduct of the plaintiff in the suit and 
others acting with him, anda decree was thereby obtained, 
such decree may be sef aside as fraudulent. That is what 
has been found in this case. The learned District Judge 
points out that not merely was there no personal service, but 
that the endorsement of service of the serving officer was 
false, and falsely procured by the appellant. He further 
finds that there was not either in his court or in the lower 
- court any evidence whatever that the claim of the appellant 
in the Small Cause Court was a genuine one. The appeal has 
been ably argued by the learned vakil who repre-ents the 
appellant but we are unable to accede to his argument. The 
` principle upon which cases .of this kind rest is stated by 
PETHRAM, C. J., in the case of Mahomed Gulab v. Mahomed 
Sulliman (*). The learned Chief Justice there observes “ The 
principle upon which these decisions rest is that where a 
decree has been obtained by a fraud practised upon the other 
side by which he was prevented fiom placing his case before 
the tribunal, which was called upon to adjudicate upon it in the 
way most to his advantage, the decree is not binding upon 
him, and the decree may be set aside by a Court of Justice 
in a separate suit.” (See also Abdul Majumdar v. Mahomed 
Gazi Chowdhiy (*). We, therefore, dismiss the appeal with 
costs including fees in this Court on the higher scale. 


P, D. Appeal dismissed. 
(1) [1834] I. L. R, 21 Cal, 612 at 619. (2) [1894] I. L. R., 21 Cal.,605, 
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PARGAN SINGH 
VErSUS 
AJKUMAR SINGH AND ANOTHER.* 


Pre-emption—Wajib-ul-arz giving preference over strangers—Acquisition 
by a stranger of a share other than one sought to be pre-empled— 
Efect of. 

The wazib-ul-arz of a village gave a right of pre-emption to certain 
co-sharers in succession over strangers. A share was transferred to a 
stranger who subsequently acquired another share at an auction. Ina 
suit for pre-emption biought to pre-empt the former sale, Ae/d that the 
plaintiff was entitled to pre-empt, inasmuch as the defendants! rights 
were still inferior to his rights. Bhagwau Das v. Mohanlal, 1. L. R, 25 
All, 421; Ser Mal v. Hukam Singh, 20 All, 100, referred to 

FIRST APPEAL from a decree of Babu Prag Das, Judge 


Small Cause Court, exercising the powers of the Subordinate 
Judge of Allahabad. 


The material facts of the case appear from the judgment. 
Jogendra Nath Chaudhri, for the appellant. 


Sundar Lal (with him Jang Bahadur Lal), for the res- 
pondents, 


The judgment of the Court was delivered by 


RICHARDS, J :—This appeal arises out of a suit for 
pre-emption. The sale took place on the 27th July, 1906, 
and was made in respect of four villages. The question, 
which arises in the present appeal, is only in respect ot 
the village Mahori Rewan. The wayib-ul-are provides for 
pre-emption in the village. A co-sharer in a patti has a 
preferential right over a co-sharer in the fo# and a co- 
sharer in the 240% over a co-sharer in the mahal at the price 
offered by a stranger. The learned advocate for the appel- 
lant admitted that having regard to certain rulings of this 
Court, the right to pre-emption only arose on a sale toa 
stranger and that if the sale in the present case had been 
made to a co-sharer, even one whose right of pre-emption was 
inferior to the plaintiff’s, no suit could have been brought. 
At the time of the sale the plaintiff was a co-sharer in the 


* F. A. No. 4 of 1908 
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same thok as;the property sold. At that time the vendee 
was a complete stranger. However, on the 20th October, 
1906, the vendee by an auction sale acquired a small share in 
the mahal but in a different žok. It is, therefore, quite 
clear that if the plaintiff and the vendee were rival pre-emp- 
tors and the sale had been made to a stranger 3rd party, the 
plaintiff would have had a preferential right over the vendee. 
The respondent vendee contends, however, that inasmuch as 
he acquired his right before the institution of the suit he is to 
be placed in exactly the same position as he would have 
been if he had been possessed of the share at the time of the 
sale. This contention found favour with the learned Sub- 
ordinate Judge. In support of this contention the case of 
-Bhagwan Das v. Mohan Lal’), is strongly relied upon. In 
that case the vendee was a stranger at the time of the sale 
but before the institution of the suit he had also acquired, 
apart from the share in dispute, the property of a co-sharer 
who had an equal right with the plaintiff to pre-emption. 
The learned Judges held applying, what they considered to 
be the principle of the case of Ser Mat v, Hukam Singh(?), 
that the plaintiff could not disturb the possession of the 
defendant, Their Lordships say at page 430, “the reason of 
the rule seems to be that, as the object and cause of the 
institution of pre-emptive rights is the desire to keep strangers 
excluded from the co-parcenary body, that reason and object 
cannot justify a pre-emptive suit by one co-sharer against 
another, to compel the latter to surrender a share over which 
his pre-emptive ‘rights are on the same level as those of the 
plaintiff. In the present case the defendant-vendee being 
a complete stranger acquired his right by an auction sale, 
which the other co-sharer could not-pre-empt, and having got 
into possession in this way he now asks to remain in posses- 
sion of the disputed property, notwithstanding the fact that 
his pre-emptive rights in respect of the share sold are still 
inferior to those of the plaintiff. We think to accede to the 
defendant's contention would be'a very serious extention of 
the doctrine laid down in the cases relied on and would tend 
to defeat the most honest cases of pre-emption. 


(D [1903] LL R, 25 All, 421. 
(2) [1897] L L. R, 20 All, 100, 
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The only other question which arises in this appeal is 
the question af price, which the plaintiff must pay as a con- 
dition to his being granted a decree for possession. Part of 
the consideration for the sale was a sum of Rs. 606-4-0. This 
sum was a debt alleged to be due at one time from the 
vendor to the vendee. The parties were subject to the En- 
cumbered Estates Act, I of 1903. The claim for this debt 
- came before a’Special Judge under the provisions of section 
13 of the Act and it was wholly disallowed. From the 
moment that the Special Judge adjudicated on this debt, and 
when no application by way of appeal or revision was filed, 
the debt became wholly extinguished. The plaintiff contends 
that the sum of Rs. 696-4-0 cannot be considered as a part of 
the real consideration paid by à stranger within the meaning 
of the wajib-ul-ars. The learned Subordinate Judge has 
allowed it as a part of the consideration, because he consi- 
dered that there was a moral obligation to pay it. We can- 
not agiee with the learned Judge. We think for the purposes, 
of this suit the consideration to the extent of Rs. 606-4-o must 
be deemed fictitious. We, accordingly, modify the decree of 
the court below by allowing the plaintiff's claim to pre-empt 
the share in the village Mahori Rewan and also by declaring 
that the price to be paid by the plaintiff as a condition to get 
in possession shall be Rs. 7,093-12-0. The result is that the 
plaintiff will have a decree for possession of the shares in all, 
the four villages conditional on his paying Rs. 7,093-12-0 
within a period of two months from this date. ~If the 
plaintiff fails. to deposit the amount within the time fixed 
then his suit will stand dismissed: with costs in both courts. 
If he fulfils the condition then he will be entitled to recover 
costs in both courts. The costs in this Court will include 
fees on the higher scale. f 


) Decree modified, 


ge 
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DAL SINGH 
versus 
DINI* 


Hindu Law—Inheritance—Unchaste mother—Succession to son's property. 
A Hindu mother who has become unchaste after her husband’s death 
does not thereby lose her right to succeed to the propeity of her son. 
SECOND APPEAL from the decree of Mubarak Husain, 
Esq., Subordinate Judge of Shahjahanpur, affirming a decree 
of Babu Khirod Gopal Banerji, Munsif of Tilhar. 


Suit for possession by right of inheritance, 


On the death of Bhuri Singh, a separated Hindu, his 
estate was claimed by his mother, Musammat Dini. Her 
claim was resisted by Dal Singh, uncle of Bhuri Singh on the 
ground that Musammat Dini, having become unchaste, was 
debarred from inheriting the property of her son. The court 
of first instance found in favour of Musammat Dini, on the 
ground that her unchastity had not been established. The 
lower appellate court came to the conclusion that she had 
become unchaste, but that it was after the death of her 
husband; and, holding that the disqualification on the ground 
of unchastity applied only to the case of a widow claiming 
the estate of her husband and not to a mother claiming the 
estate of her son, confirmed the decree in her favour, Plaintiff 
“appealed. 


Govind Prasad, (with him M. L. Agarwala), for the 
appellant :-— 


An unchaste woman is disyualified, under the Hindu Law, 
from inheriting. The ruling in 


Musammat Ganga Jati v. Gha ita [1875] 1. L. R., 1 All., 46, 
relied on by the lower court does not apply to the circum- 
stances of the present case, inasmuch as that was a case 
relating to s¢v?dhan property and to the succession of a grand- 
daughter, and not to the case of a mother, 
E'S. A No. 6o01 of 1908, 
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[KNox, J.—But in’ that case TURNER, O. C. J., observed 
that it was immaterial whether or not the property in suit was 
stridhan property.] 


I submit that the question in that case was limited to a 
consideration of succession to strédhan property only. I refer 
to the judgment of OLDFIELD, J. Neither does the ruling in 

Narain Das v. Tirlok Tiwari, [1906] I. L. R., 29 All, 4, 
apply to the present case. In that case the question was 
whether the husband could succeed to the property of an 
unchaste wife, who had become a prostitute. There is no 
express authority of the Allahabad High Court against me. 
There are, however, two decisions of the Madras High Court 
against me:— 

Ki ojtyadu and others Vv. Lakshmi, [1882] 1. L. R., 5 Mad., 149. 

Vedammal v. Vedanayaga Mudaliar, [1907] I. L. R., 31 Mad., 100. 


[KNox, J—What is your authority for the proposition 
that an unchaste mother can not inherit?] 


I rely upon both texts and rulings, There are no express 
texts relating to the case of a mother, but there are texts for 
the case of a widow, and I submit that the same rule that 
applies to a widow would apply to a mother. The text relat- 
ing to, the case of a .widow is to be found in Mitakshara, 
chapter II, section I,CXXXVI, Note 6. 


` (Knox, J.—T he principle underlying the texts relating to 
a widow is that an unchaste wife can not inherit who has 
wronged her husband by defiling the nuptial bed. In the 
text there are no words used which can extend its operation 
to the case of a mother or a daughter or any one else.] 


I rely on a text of Narada to show that she who is addict- 
ed to vice cannot inherit. Mitakshara, chapter II, section 
X,CCXL, Notes 3 and 8, The mother who has become 
unchaste falls within the category of persons “addicted to 
vice.” 


Ramnath Tolapathro v. Durga-Sundari Debi, [1878] I. L Ry 4 Cal., 


550. 


Montram Kolitay. Keri Kolitani, [1880] 1. L. R., 5 Cal., 776 at p. 787. 


B.E. O'Conor (for the respondent), was not called upon. 
12 
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The judgment of the Court was delivered by 


KNox, `J.—The sole plea set forth in the memorandum 
of appeal is that the respondent, who is a Hindu widow and 
who had become unchaste during her husband’s life-time, 
is not entitled to succeed, as mother to the estate of her son. 
The plea as set out is apparently an error, for according to 
the judgment of the lower appellate court, the alleged un- 
chastity of the respondent took place, not during her hus- 
band’s life-time, but after his death and the plea, if it is to 
have any force, should run thus v2z., that the respondent, 
being unchaste, is not entitled to succeed to her son’s estate. 
Mr. Govind Prasad, who appears for the appellant, has 
been at considerable pains to look up the authorities and to 
lay them before us, but beyond an observation of Narada, in 
which that author puts an interpretation upon the words 
“fq fRaait mar” contained in the text of Vajnavalkya, he 
can show us no text which would authorize us to hold that a 
Hindu lady, who after her husband’s death, has taken to living 
with another man, is thereby excluded from inheritance to the 
estate left by her son, The current of rulings in other 
Presidency High Courts is against the appellant and there 
are, in cases of our own Court, passages which point in the 
same direction. There is no case however of this Court which 
exactly covers the point now in issue before us. We have 
therefore to consider the text of Yajnavalkhya, which is 


quoted as an authority for the proposition, together with the 


commentary of Narada on the same and to see whether they 
contain sufficient authority for the plea raised. We think 
they do not. The text in question is to be found in the 
Mitakshora, chapter il, section X, sloka 140, the chapter 
which deals with the subject of inheritance, the translation 
of this sloka given by Colebrook runs as follows:—“An 
important person, an out-caste and his issue, one lame, a mad 
man an idiot, a blind man, anda person afflicted with an 
incurable disease as well as others (similarly disqualified) must 
be maintained, excluding them, however from participation.” 
The words “similarly disqualified” do not occur in the original ; 
they are a gloss put upon the original text by the translator. 
-Even so, this text does not in express terms refer to a woman, 
‘who is alleged to be unchaste as being excluded from inheri- 
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tance. She could only come if she comes at all under the 
word AM, “others.” The commentary of Vijnaneswara 
on this last word runs thus:---Under the term “others” are 
- comprehended, one who has entered into an order of devotion, 
an evening to his father, a sinner in an inferior degree, and a 
person deaf, dumb, or wanting any organ. Thus Vasistha 
says, “They, who have entered into another order, are debarr- 
ed from shares” Narada also declares, “an evening to his 
father, an out-caste, an impotent person, and one who is 
addicted to vice, take no shares of the inheritance even 
though they be legitimate. Much less, if they be sons of the 
wife by an appointed kinsman.” Even here again there 
is’no direct allusion to unchastity. It is not as if the idea 
of unchastity was absent from the learned commentator’s 
mind, because the fact of unchastity is expressly alluded 
to in sloka 142 of Yajnavalkhya just two slokas below 
the particular sloka with which we are dealing and in 
the commentary on that sloka (see maaa è ay) YR I 
The learned vakil for the appellant did not take his stand 
upon the word out-caste (qf¥a:) for obvious reasons, See Act 
No, XXI of r850: he maintains that the respondent is included 
in the word “ aaga” which Sir’ William Colebrooke 
translates somewhat unhappily as “addicted to vice” for 
3 Yai is a sin of a lesser degree which is possible of 
expiation and hardly “vice” as-the word is commonly 
understood. The text of Narada thus quoted is to be 
found in AM: sy aati and is a commentary of Narada 
on the institutes of Manu Book IX Sloka 20; and 
this being so it is well to ‘look first at the text of Manu. 
Sloka 201 is thus translated by G. Buhler. (Sacred Books 


of the East, Vol. XXV page 372.) “ Eunuchs, and out-castes 
(persons) how blind or deaf, the insane, idiots and the 


dumb, as well as those deficient in any organ (of action 
or sensation) receive no share.” Here there is no allusion 
to the “ Upapatikasor persons addicted to the lesser vices” 
aud Narada in adding the word is evidently expanding 
the words of the “ Holy Manu.” Unfortunately it is open to 
considerable doubt whether the word “Riqmi: is the 
exact word for which the sage Narada is responsible, As 
Mr. Jogendra Chander Ghose points out in his valuable 
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are thiee different readings extant of this particular text. 
The Kalpataru, the Ratnakara and the Parijata read aqme: 
and Saraswati Vilasa reads qqa: For maqam the 
Dayabhaga really is responsible. Unfortunately we have 
not in this ‘Library a copy of Narad2’s text as it stands in the 


original. 


The various readings in the order in which I have 


given them mean (),a person guilty of a henious crime, (the 
killing of a Brahman. or of a Kingare illustrations given of the ` 


word by learned commentators) 


(4) Persons guilty of grave slips in conduct. 


(c) Persons addicted to the minor vices. 


The 


margin given by these readings is very wide, too wide 


indeed, but enough-has been said to show how unsafe it would 
be to hold that an unchaste woman falls under any and if so 


under which of them. It must thronghout be remembered, 


that we 
woman 


' 


have not in this case to deal with the instance of a 
found to have been unchaste in her husband's life.’ 


time, or of a widow inheriting her husband’s property and 


taking 


ance, 


with the property the duties involved in such inherit- 
Those cases have to be viewed possibly and probably 


from another stand-point other principles are involved, __, 


In this case the particular unchastity alleged , and found 


is that 


some six or seven years after her husband’s death the 


respondent eloped with a Brahman. The appeal in this case 
has been to Narada and it will not be a wise to see how the 
Rishi Narada looks upon such an act as the one attributed 
to the respondent. The case is exactly one which he conti `n- 
plates and on which he gives no uncertain pronouncement in 


his Book XI VV 97 to lor. They run as follows :— 3 


97. When her husband is loD or dead, when he has 
become a religious ascetic, when he is impotent, and when’ he 
has been expelled from caste : these are the five cases of legal 
necessity, in which a woman may be justified in taking, 


another 


husband. 


98. Eight years shall a Brahman woman wait for the 
return of her absent husband-: or four years, if she has no 


issue : 
man. 


after that time, she may betake herself to another 


" 


4 
a 


g? 


erm e , 
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99. A Kshatriya woman shall wait six years : or three 
years.if she has noissue ; a Vaishya woman shall wait four 
(years) if she has issue ;- any other Vaishya woman (ze, one 
who has_no issue) two years. . 

. 100. No such (definite) period is prescribed for a Sudra 
woman whose husband is gone on a journey. Twice the 
above period is ordained, when the (absent) husband is 
alive and tidings are received of him. 


101. The above series of rules’ has been laid down by 


the creator of the world for those cases where a man has dis-. 
_appeared. No offence is imputed to a woman if she goes | 


to live with another man after (the fixed period has elapsed). 

In the light of the above texts it can hardly with any show 
of justice, we think, be pleaded that Musammat Dini is an 
grqqnaat still less an waaay oran aquf. 

There is thus no authority for the contention that a 
widow who after her husband’s death lives with another 
man commits an act of unchastity or vice. 

The appeal fails and is dismissed with costs, 


Appeal disinissed, 
B.K.M. 
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MUHAMMAD NUR 
versus 
KiNG-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), sections 494, 537—Prosecution 
of co-accused withdrawn—Examined as a witness—Admissibility 
of evidence—Irregularity. 

The prosecution against an accused person was withdrawn and he 
was tendered as a witness against the other accused Objection was 
taken and the Magistrate ruled that the witness was no longer an accused 
person and could be examined as a witness. Æeld that there was an 


effective, though informal, compliance on the part of the Magistrate, with — 


the provisions of section 494 (a) of the Criminal Procedure Code. The 
mere omission of the formal order of discharge was only an irregularity 
curable by the provisions of section 537 of the Criminal Procedure Code 

CRIMINAL REVISION against the order of S. R. Daniels, 
Esq., Sessions Judge of Moradabad, dated the 25th of August, 
1909. ` ; 

C. Dillon (with him &. A. Howard and Surendra Nath 
Sen), for the applicant. 

R. Malcomson (Assistant Government Advocate), for the 
Crown. 

The material facts appear from the judgment of the Court. 

The following judgment was delivered by ~ 

PIGGOTT, J— The applicants in this case have been convict- 
ed by a Magistrate of the first class, of an offence punishable 
under section 401, Indian Penal Code and the sentences 
passed on them have been confirmed by the learned Sessions 
Judge of Moradabad, on appeal. When these applicants were 


first placed before the Magistrate on March 17th, 1909, one . 


Majida was in the dock with them as a co-accused, Evidence 
for the prosecution was recorded on this date, and again on 
March 27th and on April 7th, against the applicants along 
with Majida, and the case came up for further hearing on 
April 21st, no charge having yet been framed. On that date, 
Majida was‘not placed in the dock along with the other 
accused persons, and the court was informed that the Public~ 
? Cr. Rev. No. 562 of 1909. 


' 
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Prosecutor withdrew from the prosecution of the said Majida, 
‘who was then tendered as a witness against the other accused, 
Objection was taken on behalf of the defence to the examina- 
tion of Majida as a witness, and the Magistrate said he would 
pass orders the following day. On April 22nd, accordingly, 
the case came up again, and the Magistrate passed an order, 
the important words of which are: “The Court Inspector 
having withdrawn prosecution, Majida is no more an accused 
person and he can be examined as a witness.” The evidence 
of Majida was taken on that date, and again on May 12th, and 


on May 13th; a charge was framed on May 19th, and the case’ 


was decided on July 2nd,-1909. I think it worth noting that 
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between April 22nd and May 19th the whole of-the prosecution. , 


witnesses previously examined had been recalled and further 
examined, òr cross-examined -or tendered for cross-examina- 
tion by the defence. It is not denied, on the one hand, that 
the withdrawal of the prosecution as against Majida was made 
by an officer duly authorised to do so, and was.a valid proceed- 
ing under the first part of section 494.0f the Criminal Procedure 
Code, nor, on the other hand, that the conviction of the appli- 
cants now before me was largely based on the evidence given 
by Majida. 


` 


- The conviction is assailed on revision on ‘the allegation 
‘that the evidence’ of , Majida’ was,, under the circumstances 


‘stated, wholly inadmissible as ‘against the applicants, and’ 


„the particular grounds pressed upoii me are ‘that there had 
been no formal order of: dischargé passed*in respect of 
Majida under the provisions of section 494 (æ) Criminal 
Procedure Code, and that Majida was still in police custody 
when his evidence: was taken. This-latter plea I may at 
once set-aside as baseless.in fact.’ It is quite clear, from the 
-questions put to him in cross-examination, that- Majida was 
not in custody while giving evidence on May 12th and 13th 
and, I have no doubt, the Sessions Judge is correct in stating 
-that the man hadin fact been released from custody ‘before 
his examination as a witness commenced on April ‘22nd. 
The argument to the contrary is based upon a rough estimate 
given by Majida himself, while under cross-examination, of the 
length of time that he-had been in custody, and the defence 
made no attempt to- press the point home by asking the 
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witness plainly whether he was or was ; not- in“custody when 
first put in the witness-box. 


- The argument in support of-the first plea is based oñ the 
ruling in Banu Singh v. Empress (1) The- point’ of law 
considered, -by the learned Judges, in that case was complicated 
by the fact that there had been a wholly irregular and invalid 
tender of a conditional pardon, to the accomplice-witness in 
the case then before them. Moreover, a consideration of the 
judgment as a whole shows that the court carefully refrained 
from affirming definitely that the evidence of the accomplice 


‘in that case was wholly inadmissible. Reference was made 


to two Bombay rulings. Queen-Empress y. Mona Puna, (2) 
and Lmpress -v. Durant (3), „which are based upon the 
principle that there is -no objection in law to the evidence of 
an accomplice, in respect of whom no order- of discharge -or 
acquittal has yet been passed, being taken in a case, provided 
only that the said accomplice is not being tried along with the 
accused persons in the case in which his evidence is tendered, 
If it were necessary for me to decide this case upon this point 


-only, I should be prepared to accept the rulings of the 


Bombay High Court, subject to the reservation that the value, 
though not the admissibility, of the evidence of an accomplice 
might be seriously affected by considerations arising out of the 
position in which the witness himself stood (with reference 
to his possible prosecution for the same offence) at the_time 
when his evidence was taken. 


In the present case it is sufficiently clear that no such 
peculiar considerations arose. There had been a valid and 
effective withdrawal of the prosecution as against Majida, 
and the position of the witness could not be adversely affected, 
even if the court be held not to have complied with the clear 
provisions, of section 494 (a) of the Criminal Procedure Code. 
I am of opinion, however, that there had been a virtual, 
though informal, compliance on the part of the Magistrate 
with the said provisions, As I have said already, I. am 
satisfied that Majida was in fact discharged from custody, and 
the order, which I have quoted, shows that the Magistrate 
; (1) [1906] I. L Ri, 33 Cal, 1353 . - 

(2) [1892] I. L. K., 16 Bom; 661. ' 
13) [1898] I. L R., 23 Bom., 213. 
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trying the case-~had taken judicial notice of the withdrawal of 
the prosecution against Majida and held him to be “no more 
an accused person” in the case before it. The omission to 
use the formal words “I discharge this accused” would be at 
most an irregularity, curable by .the provisions of section 537 
of the Criminal Procedure Code. The memorandum of the 
Magistrate’s proceedings on April 21st and 22nd as well as 
the first paragraph of the memorandum of appeal presented 
by the-applicants to the Sessions Court, show that they quite 
understood at the time that Majida had been dischar, ged. 
The point taken before the Magistrate and the Court of Sessions 
was not that Majida was not a competent witness for want of 
a formal order of discharge, but that the Magistrate had no 
power to discharge him and then to call him as a witness, 
This last plea is clearly unsustainable, and the application for 
revision as now presented to this Court therefore fails, It is 
hereby dismissed. 

A pplication dismissed, 

13 
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GENDAN LAL 
versus 

RUSTUM SINGH* 
z j Ke : 

Tenancy Act—Co-sharer—-Position of, in relation to sii—Preper 1rent— 
Farzi raze. i i 
A co-sharer ie a.portion of land in the village as his sir 
cannot be regarded as a tenant of the co- parcenary body but he holes 
the land at a proper.rate of rent, and when accounts are taken between 
the parties they should not be‘taken with reference to a farsi rate of rent 


ee 


The admission by the plaintiffs Revenue Agent as to the proper rate of 
rent is binding on the plaintiff and he cannot subsequently resile from that 
admission. ` 

‘SECOND APPEAL from a decree of C. D. Steel, Esq., Dis- 
trict Judge of Shahjahanpur, reversing a decree of Babu Ram 
Asmaran Lal, Assistant Collector, first class of Budaun. 


Suit for profits, against lambardar. 

The material facts appear from the judgment of the Court. 
S. C. Banerji (for whom /. Phani), for the appellant. 
Govind Prasad, for thé respondent. 

The following judgment was delivered by 


KARAMAT HUSAIN, J.—The plaintiff instituted a suit for 
a share of profits against the lambardar. The plaintiff held 
40 bighas 17 biswas of sēr land, faz3z rent of which was en- 
tered in the revenue papers as Rs. 40-10-8. Before the court 
of first instance the Revenue Agents of the parties agreed 
that the proper rent for the sr land held-by the plaintiff 
should be calculated at the rate of Rs. 5 per bigha. The 
remarks of the first court on this point are in the following 
terms :—“ The parties did not object to this at first and 
with the consent of the Revenue Agents on both sides I 
take Rs. 5 as the proper rate to apply in this case for ‘sir’ 
and exproprietary tenure.”, On taking account at that rate, 
the court of first instance found that nothing was due to 
the plaintiff and dismissed the suit. The plaintiff appealed 
and the learned District Judge was of opinion that farsi 


€ S.A. No. 1492 of 1907. 
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entry in.the revenue papers was the rent which was to 
be assumed as the rent when the village accounts were settled- 
and that.it was incorrect’ to assess sêr lands to rent for the 
purpose of settling’ village accounts between the co-sharers. 
He, therefore, modified the decree of the first court and gave 
the plaintiff a‘decree for Rs. 190 with costs- The defendant 
has preferred a second appeal.to this Court, and it is* contend- 
ed, on his behalf, that for calculating the share of profits; it is 
necessary. to take into account the proper rent assessable ov 
the plaintiff’s sir and that as the Revenue Agent for the 
plaintiff agreed that Rs. 5 per-bigha was the proper rate of 
rent for the szv, the plaintiff was bound by that admission and 
could not dispute that rate of rent before the lower appellate 
court. . The learned vakil for the respondent, regarding ‘the 
admission ofthe Revenue Agent of the- plaintiff; says that he 
resiled from that position before’ the court of first instance: 
and that under such circumstances his admission could not 
Bind ‘the plaintiff. With reference to the assessmént ofa 
proper rent on the str, he says that the plaintiff, so far as, his 
sir is concerned, is to be regarded as a tenant of the co-par- 
cenary body.; that his rent is to be determiried in accordance 
with the provisions of sections 37 and 43 of the Agra 
Tenancy - Act and that unless under the provisions of those 
sections some rate of rent is determined, the fare; rent entered 
in the revenue papers against his name should be’ taken into 
account in-determining the share of profits of the plaintiff. 


à 


When a co-sharer in the village cultivatéės a certain por- 
tion of land in that village he cannot be regarded as a 
tenant of the co-parcenary body. In Kalee Pershad v. Lutafut 
Hosseinj1) the legal position of a co-sharer who cultivates 
some land in the village is stated in the following terms: “ The 
legal position of co-sharers in an estate occupying separate 
portions of it for their own purposes, is, that each possesses 
and holds, in respect of his several right to enjoy, that which 
is his own. If any one holds a portion of land larger than 
his share, either as being greater in extent or greater in value, 
inequality may be rectified by a partition ; or if a dispute arises 
on a division of the annual profits, it may be adjusted in a 
suit for an account, in which the rights and equities of all the 


(1.) [1869] 12 W. R., 418 at p. 420, 
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parties can be fully dealt with. But that is a suit which is 
not cognizable under Act X of 1859.” In the case of Jodha 
Singh v, Oomaid Singh, (*) the learned judges remarked as 
follows :—“ The relation. of landlord. and tenant does not 
exist between the parties to this case, who arè co-parceners 
in the land in question, which is held as sir by the defen- 
dant.” The above rulings clearly show that a co-sharer with 
ieference to his sír. cannot be regarded as a tenant. The 
contention of the learned vakil for the respondent that ac- 
counts should be taken with reference to the farzi rate of 
rent is'not sound, It seems to me very uñfair thata co- 
sharer, who is in possession of some s#r land should be allowed, 
in calculating his share of profits, to hold it at a Jarszt rate of 
rent. This in many cases will occasion a grave injustice to 


the lambardar. He must t be deemed to hold it at a proper 
rent, 


Regarding the question of agreement, I am of opinion that 
the plaintiff is bound -by -the admission of the proper rate 
of-rent made by his Revenue Agent at the trial, see (2) 
and other cases quoted on page 548 of “The Law of Evi- 
dence in British India” by Messrs. Ameer Ali and Woodroffe, 
3rd. edition. After making the admission before the court 
a subsequent resilience from that position is in my opinion, 
of no avail and the plaintiff is bound by “the admission 
made by his-Revenue Agents as to the rate of rent, 
The ‘result i is that I allow the appeal, set aside the decree of 


the lower appellate court and restore that of the court of first 


instance, with costs, 


Apperl tered 
AQ) [1867] 2 ‘Agra. Rep | ey c, 5. ‘ 
"a Kalee Kanund v. Gireebala, [1868] to W. R., 322 and 
ea Rajunder Rae v. Bija, ‘[1839] 2 M. L A, » 253. 
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Penal Code (Act XLV of 1860), section 21 3— Šale of more than what the 
oo . decree allowed—Criminal intention. 





October, 1}. 





TupBALL, J. 


M obtained a decree for sale of half of certain property. He executed 
the decree thrice. - First he applied for sale of the half but in ,his second 
application, which was infructuous, he applied for sale of the whole pro- 
perty and actually got the same sold by, his third application. On the judg- 
ment debtor’s objection, part of the propeity was exempted and the decree 
holder was put on his trial for an offence under section 193 Indian Penal 
Code which in appeal was changed to section 210. Weld that the facts 
proved did not: establish a criminal intention. 

CRIMINAL REVISION against the order of Louis Stuart, 
Esq., Sessions Judge of Meerut. 

. The material facts and arguments appear from the judg- 
ment: ; 

M. L, Agarwala (with him Satya Chandra Mukerji), for the 
applicant, 

W. K. Porter (Ania Government Advocate), for the 
Crown. 1? 


. The following idemenewe was delivered by- 


TUDBALL, J.—The facts of this case are briefly as follows :— Tudball, J. 
The applicant was the mortgagee of halfa house. He brought 
a suit for salé of that share against one Jhugra and his son 
Jethu, A decree was passed, in his favour, for a ceitain sum 
recoverable by sale of the half share. He made two or three 
applications for execution of his decree. The first application 
asked for the recovery of the money by sale of the half share. 

The application fell through. He then made a second applica- 
tion for the sale of the whole house. That application also fell 
through. His third application, the one with which we are 
now concerned, was for recovery of the money by the sale of 
the whole house. Notice was issued; no objection was taken 
and the whole house was sold and purchased by the applicant. 
Then Jethu came into court and objected in respect to the 
sale of more than a half share. His objections prevailed, be 

© Cr. Rev. No. 552 of 1909, 
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The Munsif, thereupon, placed the applicant upon his trial for 
an offence under section 193 Indian Penal Code on the 
ground that he had put a false verification to his appli- 
cation for execution. At his trial: the applicant pleaded 
that it was a dona fide error. The Magistrate convicted him 
under section 193 of the Code. - He appealed to the Sessions 
Judge, who altered the conviction to one under section. 210 
of the Code and maintained the sentence. The applicant now 
urges, firstly, that the judge was not justified in altering the 
finding, to one under section 210, secondly the act does not. 
constitute an offence within the meaning of section 210, and 
thirdly, the facts found do not establish fraud. Assuming for 
a moment that the action of the Sessions Judge, in altering 
the conviction to one under section 210, is quite coriect and 
that the offence, if one at all had been committed, would, be. 
one falling under that section, it seems to me that accepting 
the findings of fact to be correct, they fall far short of establish- 
ing any dishonest intention on the part of the applicant. It 
is true he is a Mahajan about 30 years of age, that he is a 
business-man, that he obtained a decree for the sale of only half 
the house and that his first application for execution asked 
for the sale of only that share; in spite of all these facts it is 
not clear beyond all reasonable doubt that he did not make a 
mistake in his second and third applications and that that 
mistake was not a dona fide onè Businéss-men like the 
applicant usually leave such matters to their pleaders. Such 
applications for execution are usually drawn up by the pleaders' 
moharrirs and errors of this description frequently creep into 


‘such applications. In the absence of other evidence, which 


would point conclusively to a fraudulent intention ‘on the 
part of the applicant, I am unable to hold that the facts proved 
leave it beyond doubt, that the applicant was acting dishonestly 
in the matter. It is perfectly possible that it was a genuine 
mistake. In this view I accept the application. It is un- 
necessary to go into other points. The conviction and sentence 
are set aside. As the applicant is on bail, the bail bord is 
ordered to be discharged. i 
| Application ua 
et Conviction set aside, 
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versus > 1909. 
RATAN LAL* December, 17. * 
Limitation Act (1X of 1908), Article 13¢—Redemption by one morlgagor-— Knox, J. 


: IRE - RICHARDS, J. 
Nature of possession—Limitation against co-morigag ors. J 


G å Muhammadan, died leaving some property which was under 
~mortgage. He left a son, a widow and a daughter. The son redeemed the 
entire property and remained in possession. He then mortgaged the pro- 
perty including his sister's share which was subsequently sold by auction. 
G's daughter's representativ e brought this sut for redemption. edd that 
the suit having been brought within 60 years of the date of the original 
moitgage, it was not barred by limitation. The possession of the brother 
or his transferees in respect to the sister’s share, was that of mortgagees 
and unless there was set up an adverse title to her share the nature of the 
possession could not change. 

APPEAL under section 10 of the Letters, Patent against the 
decision „of Mr. Justice BANERJI, confirming a decree of G. C. 
Bhadwar, Esq., I. C Sọ Additional District Judge of Morada- 
bad. j i 


Suit for redemption. 
Facts of the case were as follows: — 


One Ghulam Mustafa Khan executed a usufructuary 
mortgage-deed in respect of his share in certain villages in 
favour of one Mohan Lal, on the sth of September, 1850, 
The heirs of Mohan Lal in their turn sub-mortgaged the 
property to certain other persons. Ghulam Mustafa died 
leaving three heirs, Ghulam Nabi, a son, Shamsulnissa, a widow 
and Ashraf Begam, a daughter. Ghulam Nabi brought a 
suit for redemption and obtained a decree against the mort- 
gagees and the sub-mortgagees on the 26th of F ebruary, 1872. 
The decree, however, was subsequently put up for sale in 
execution of `a simple money-decree obtained against 
Ghulam Nabi and was purchased by one Meghraj Singh 
on the 25th May, 1875. Meghraj Singh sold it to 
certain Muhammad Husain, Ghulam Muhi-ud-din Khan i 
and Azim-ullah Khan. These persons paid off the decretal 
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amount under the decree and redeemed the entire mort- 
gaged property. Prior to the redemption, however, Ghulam 
Nabi and Shamsul-nissa had mortgaged the property to 
one Jouhari Mal who brought a suit for sale of the pro- 
perty against Ghulam Nabi, Shamsul-nissa and the afore- 
said Muhamad Husain, Ghulam Muhi-ud-din and Azim-ulla 
and obtained a decree against them on the basis of a compro- 
mise on the 22nd of September, 1886. In execution of this 
decree the property was sold and purchased by Said-ud-din, 
Khadim Husain, Ali Husain and Muhammad Husain, the 
appellants on the 2oth of Apri!, 1891. Among the auction 
purchasers, Said-ud-din, was the heir of Ghulam Muhi-ud-din 
‘and Khadim Husain, Ali Husain were the sons of Azimulla 
Khan, Musammat Ashraf Begam, the daughter of the original 
mortgagor Ghulam Mustafa was a party to none of these 
transactions, Ashraf Begam died leaving a son Ghais-ud-din, 
who assigned his interest in the mortgaged property to the 
plaintiff Ratan Lal. Ratan Lal accordingly instituted the 
present suit for redemption of the share of Ashraf Begam on 
the 19th of August, 1905. One of the defence raised was 


- that the suit was barred by limitation. Both the courts below 


held that it-was not so barred. On second appeal Mr. Justice 
BANERJI deliverd the following judgment :— 


BANERJI, J :—This appedl arises out of a suit for the redemption of 
a mortgage and the only question raised is whether the claim is time 
barred. The facts are these :—One Ghulam Mustafa Khan owned a five 
biswa share in the village Rasulpur Mustafa, a similar share in Rustampur 
anda ten biswa share in Nyabatpur. On the 5th of September 1850, he 
made a usufructuary mortgage of the above shares in favour of one 
Mohan Lal who sub-mortgaged the shares. Ghulam Mustafa Khan died, 
leaving a son Ghulam Nabi Khan, a daughter Musammat Ashraf and a 
widow Musammat Shamsul-nissa. On the 26th of February, 1872, Ghulam: 
Nabi Khan obtained a decree for redemption of the mortgage mentioned 
above, against Mohan Lal and his sub-mortgagees. That decree was 
sold by auction in 1875 and was purchased by one Meghraj Singh, who 
on the gth of February, 1876, sold it to Muhammad Husain, Ghulam 
Muhi-ud-din Khan and Azimullah. These persons paid off the amount of 
the mortgage, so that by discharging that mortgage they became abso- 
lute owners of the share of Ghulam Nabi, and as regards the share of 
Musammat Ashraf, they stepped into the shoes of the original mort- 
gagee and held her share as the representatives of a co-mortgagor who 
had redeemed the mortgage. In 1873 Ghulam Nabi and Shamsul-nissa 
mortgaged certain shares in the three villages mentioned above to 


` 
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one $ Jaubari Mal“ ‘who on the 22nd of Séptember; 1886, obtained ar 


decree for sale “and in~execution of that decree caused the property - 
mortgaged fy hin’ to be sold on the 2oth of April, 1891. At thë sale, 


Muhammad Husain; Said-ud-din son ‘of.- -Muhammad Khan, and .Ali 
Husain: andsKliadim, Husain the repiesentatives in- interest of Azimullah, 
became the purchasers and took possession and are, still in possession. 
Ghias- ud- dın son of Ashraf, who inherited her share in the property, 
sold it to the plaintiff Katan Lal. The ‘Plaintiff accordingly instituted 
the TE suit- for redemption of the share of Ashraf. - rae 


Itis contendéd that. the claim ‘is barred by limitation. “There can 
be no doubt that Musammat Ashraf had a-share in‘ the :propérty: mort+ 
gaged. ‘by her father. -Upoa redemption ‘of that mortgage the person 
who redeemed the mortgage took and retained . possession of her share 
by reason of%his having stepped into the shoes of the mortgagee. So. 
that his possession was equivalent to that of a mortgagee and Musammat 
Ashraf: was entitled to redeem her'share ‘from'his hands.’ “The present” 
suit Shaving been brought within the statutory period of limitation, namely,’ 
60 years from-the original mortgage of 1850, itis on, the face of it not 
barred by limitation. . It is-urged, however, that the purchasers at auction 
imexecution of, Jauhari Mal’s , decree, took . possession of AshraPs ’ share 


s adversely , to her. As, the mortgage, in. favour. of Jauhari Mal i was made! 


by, Ghulam Nabi and Sh msul- nissa and not by Ashiaf, that ‘mortgage! 
could not affect thé intérests of Ashraf, and the sale in exécution ofthe’ 


dgcree obtained on that mortgage ‘could’ not‘ covey ʻo: the purchasers, 


the'fiiterests of Ashraf ' mlm Sh ke jg eee, 


As | have said above; when Mubamniad Husain and‘others redeemed. 
the’mortgage, of-1850 inypursuance of-the decree for redemption obtained 
by Ghulam Nabi in 1872 and, took possession, | their /Rossession | in respect 
of.the shares of, Ashraf was equivalent to that of the original mortgagees. 
Therefore, when, „they : purchased the property in execution of Jauhari" 
Mal’s-decree, the nature of their possession as regards Ashraf’s share was 
not changed, unless they in distinct’ terms or by any positive act set-up a 
title - adverse | to that lady.. This they do, not appear to, ‘have “done: 
Therefore their, possession in respect of Ashraf’s share being , that of 
mortgagees was not adverse. Their possession , could, be'referred to a 
legal title and they must be deemed to have beeni in possession | under that 
title. Consequently the claim is not time barred and the courts below 


are in my judgment rightin holding the plea of limitation to be untenable. ` 


The appeal fails and-is' dismissed with costs including ie on 1 the- 
higher scale. ' TERE a Oe i re 

Against this’jiidgment the defendants a an’ Appeal 
under section ïo of thé Letters Patent. gi 


Abdul Majid (with him Muhammad Ishaq), fot the appel- 
lants, contended that the suit was barred’ by - time’ ‘inasmuch’: 
as. the defendants possession’ became adverse to the plaintiff 
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from the: sie of their purchase in ‘execution ‘of ene 


“.Mal’s décree on 20th: April, 18917 Article 134, and not 
-Article 148 of the second “schedule of the Limitation t Act, 


a was applicable to.the case. .  .' oft ganado 


© Surendra’ Nath Sen, for the respondent, eapraided: ‘that 
the right of Ashraf Begam as mortgagor was never sold and 
was never purchased. If the appellants purchased anything, 
they purchased only the interests of Ghulam Nabi and Sham- 
sul-nissa. Ashraf Begam’s interest remained unaffected. 
She was a mortgagor and her representativé could redeem the 
property within: 6o years from~ the date ofi the. execution of 
the mortgage bond. The plaintiff was within time. Article 
148 of the secénd:-schédule of the Limitation Act 1877, did 
apply. The possession, of the appellants was merely that of 
mortgagees. They never set up title adverse to that of the 


plaintif twelve years before the suit. The principle of law 
-which would govern the case is one of venerable antiquity—. 


‘once a mortgage always-a mortgage’. ‘Moreover the plaintiff 
could.not’ claim possession:so long as the usufructuary Mort- 
gage.was not discharged ;.and in equity asin law, time v ould 
not run against a person who was unable to act. _ 


RICHARDS, J :—The only question in this. ‘citer Patent 
Appeal is the following :—The predecessors in title of the 
defendants claimed through one, Ghulam Nabi. Ghulam 
Nabi, was one of the, „heirs of Ghulam ‘Mustafa. Ghulam 
Mustafa had made a usufructuary mortgage in 1850. ;Ghulam 
Nabi without - the ‘other heirs redeemed the entire mortgage. 
For, many" years the predecessors- in-title of the defendants 
were, in possession ‘under the redemption of Ghulam Nabi. 
Sometime about the year 1891 the predecessor-in-title of 
defendants purchased, at auc, ion sale the property now in dis- 
pute. The auction sale was had in’ pursu ance of a mortgage 
decree under the Transfer of Property Act and the property 
put up f for sale was the property now in “dispute “The learned 
Courisel for the appellants admits that but for this sale they 
would , „be |in no better. position than the mortgagee from 
Ghulam Mustafa and the- suit, would not “have been, batred 
by. limitation, But it is contended that when the defendants 
or their. predecessors-in-title purchased the property in 1891 
and got formal possession their title from that time must be 
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referred to thé auction purchase and not to their original title 
through’ Ghulam’ "Nabi: We “think that the view taken by 
‘our’ Jeaniéd brother was. correct. and ‘the: defendants’ title 
must’ be’? referred’ to the original possession and not to the 
purchase in 1891, The appeal is disinissed with costs. 

P. 9 o F o t 3 0% Appeal dismissed. 
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A RER Pe eo 2d a a od 
~-»RAM CHANDRA AND- ANOTHER ¢ ; 
: ` VETSUS, Si e EGU uu Eas de 


RAJJAN LAL AND OTHERS”. o gei, tuo 


Morigage—] oint mortgagees—Discharge of debtor by onie— Whether 
O7 binding on ċo:morigagee. 4 : 
One of two joint mortgagees cannot’ give a” good ‘discharge - of the 
entire ‘mortgage debt without the consent of ‘the other mortgagee. 
Manzur Ali v. Mahmudunnissa, 25 All; 155, followed. 
_- - SECOND APPEAL from a decree of -B:; J. Dalal, Esq., Dis- 
trict Judge of Agra, modifying a decree of:Babu Shiva-Prasad, 
Subordinate Judge. Bn Bade Rd A Ve 
. . Suit forsale on a mortgage. - 
The facts were as follows :— ~ 7" 
One Thakur Das executed’ a mortgage in'respect- of ‘cer- 
tain property in favour of two persons, ‘Chandi’ Prashad and 
Brij Mohan Lal, éach of whom providéd half of ' thé'advance, 
on the. 2nd of July, 1898. On’ the and° of ‘April 1901, 
Thakur Das sold his equity of redemption in’ the” mort- 
gaged property to Chandi Prashad” óne of ‘the mortgagees. 
. The purchase money was more than “fufficient to’ satisfy 
the whole of the mortgage debt! “Brij Mohan Lal; the 
other mortgagee was no party’ to the’ salé ‘ transaction. 
Subsequent to the purchase Chandi Prashad sold the property 
to Ram Chandra, the appellant, and Brij Mohan Lal sold his 
mortgagee rights in ‘it ‘to Rajjan Lal, the plaintiff’ -Rajjan 
Lal brought the: suit -for sale “of the ‘property ' to~ recover 
thé portion of the mortgage debt! due to his assignor; Brij 
Mohan Lal. ‘The main defence raised was that the mortgage 
- “7 38 SSA. No. 905 of 1908. ' “ate 
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Gwm. | was entirely Satisfied -by ‘the sale made by. Thakur Das to 
‘Toog. Chandi Prashad ‘dnd: thatthe plaintiff- had consequéntly : no 
Rhu Guannra right ‘maintaiir:the suit, ¢ ->° i ot E E aries 
` e P Te ej f Balàdur Sapri, for the appelant: = iù 


The sale by Thakur. Das of his interest in the mortgaged 
“property in favour of one of the mortgagees amounted “to a 
complete discharge of the mortgage debt. It was immaterial 
whether Brij Mohan the other mortgagee was a party to. the 
` sale or not. He referred to 7 
Manzur Ali v. Mahmudunnissa, {1902]1 L R., 25 All, 155. 
`: Bhup Singh v. Zainul Abdin, [1886] I. L., R, 9 All.,'205. 
‘:" Barber Marany. Ramana Goundan, |1897] I. L; R, 20 Mad, 461. 
and submitted that the rulings „reported ing AN, , 205 and 20 
ae Mad. ‘461 were in his favour, He commented upon the ruling 
ge neo es in 25 All..155, which was against him. Under section, 60 of 
i. the Transfer of Property: ‘Act, 1882, he submitted, a mortgagor 
could ‘redeem the whole of the mortgaged property, from „one 
of. the’ several mortgagees. If he was not.allowed to do so, one 
: * ginigle-transaction could :be subject, of several litigations at the 
instance of each mortgagee. - 


[STANLEY, C. J :—In this case the money was--not joint 
money,. whereas i in the 9 Áll, case it was joint- money.: ; Hence 
the.bond .in the case, in. 9 All, „Was a joint bond. Is.there any- 
thing.in the; Indian law which lays down a contrary view, to 

. that laid-i ‘in down the English : Law ?] | : 

Yes,. section .38 = sof the Indian“ Contact Act read with 

z: section 45 of the Actlays down a contrary ; Law. - _ 

-v [STANLEY, C.-J.2—Bue- illustration (a) is against: oul 

, ` These two “sectiotis have beén interpreted ° ‘to Jay down ‘a 
7 contrary’ view w by thé Madras’ s High Coutt ir in vd, L. R, 20 “Mad. 


eae 2 fe. 


` wr : fo 


, 
ea > 


Stanley, C.J. ' [Stanzay, ‘C J. That’ case ‘does not “Belp y you. The 
eae ‘ih ‘that, case were not severally entitled]. 


: The question has. to be deieren on evideńce whether 
“the money - was.’ advanced: by’-the mortgagees. in specific 
" shares.. ~Thereis nothing to show -in the mortgage | bond, that 
_ the. money, was so advanced. The mortgage was indivisible 
and one of the mortgagee could not bring a separate suit for 


a 
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his: moiety”. of share in the mortgage debt unless he could CIVIL. 
obtain the corisent of the mortgagor to that effect. ° 1909. 


` Satish Chandra Banerji, for ‘the respondéħts, not called BAM CHANDRA 


upon., a 7 . . oy . a 
2 i Rayan LAL. 


"STANLEY; G. J‘ :—This e arises out of a suit for sale 
Stanley, €. J. 


son, a mortgage under ; the following circumstances. One 
.. Thakur Das executed a mortgage deed of the property in 
. suit ‚in favour of Chandi Prashad and Brij Mohan Lal on the 

i , 2nd of July, 1898, each of the, mortgagees providing half of 
„the advance. -On the 2nd of April, 1901, Thakur Das sold 

. his equity of. redemption in-the mortgaged property to the- 

a EE Chandi _ Prashad, the amount of the purcliase 
ju MOREY.. being.. more; than sufficient, to satisfy the. mortgage 
, debt-in’full.,...Brij Mohan Lal was no party to that _transac- 
. tion, Chandi Prashad. then- sold the property to the appel- 
_lantsin.this appeal, ‘The mortgagee Brij Mohan Lal whose 

` share in the mortgage debt had not been satisfied; sold his 
mortgagee rights to the plaintiff-respondent Rajjan Lal. 

_ Rajj jan Lal then brought | the suit out of which this appeal has 
‘arisen ‘for recovery by sale of the mortgaged property of the” 
portion of the mortgage debt to which Brij Mohan Lal was 
originally entitled: The main defence was that the mortgage 
was entirely satisfied by the sale to Chandi Prashad and that 
Brij Mohan had no right to maintain the suit. This raises 
the question whether one of two’ mortgagees, who advanced” 
the mortgage money equally, can'give a good discharge for 
the entire. mortgage debt without the consent of or reference 
to his co-mortgagee. It was décided in the case of Mansur. 
Au v: Mahmud-un-nissa(1), to which, one of us was a party 
‘that he could not do so, In that case it was held that in the: 
case of co-obligees of a money bond in the absence of any 

. thing to the contrary, the presumption of law is that they are 

entitled to the debt in equal shares as tenants in coinmon. 

It is contended on behdlf of the appellants that the decision 

in this case is in.conflict with two decisions, the first in the 
case of Bhup’ Singh v. Zainul Abdin(?). . In that case 
however it will be seen that the bond with which ‘the Judg- 
ment was concerned was described as a joint bond, and not a 
mortgage as in this case, to which the mortgagées contri- 
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buted their money equally. The same is to be seid of the 
other decision in Barber- Maran v. Ramana Goundari(}), In 
that case the money: due upon a mortgage -was paid.to.one of 
two mortgagees, who gave- an‘acquittance without the know- 
ledge of the other mortgagee andit was held that’ the-mortgage 
was discharged, and the plaintiff who brought his “suit to’re- 
cover his share of the mortgage debt, which had not been paid 
to him, was not entitled to sue. In that case too, as appears 
from the judgment, the- money-was advanced by persons who 
were jointly entitled to it,’ and not severally; The learned 
Judges who decided it observe in‘ their judgment: “ The qués- 
tion raised by this appeal is whether a payment made to one 
of two persons jointly entitled under a mortgage bond can‘be 
pleaded ‘as a valid discharge of the' debt in an action brought 
by the'other person interested in the bond.” :Wé are. of 
opinion that ithe case of Manzur Al v. Mahmud-un-nissa, 
was rightly decided and we do not think that we ought to go 
behind it. .We therefore dismiss the appeal with’ costs, ` 
“(x) Deg; L. Ry 20 Mad., 461. _ i 
P. D, | l A ppeal dismissed. 


BALDEO SINGH 
-VeTSUS 
KING-EMPEROR* 


Arms Act (XI of 1878), section g—Empty cartridge case—Ammunition, 

Empty cartridge case is ammunition as defined by section 4 of the 
Arms Act, the possession of which is an offence. <ing-Emiperor v, 
Ibrahim. 7 Bom, L. R., 474 followed. , 

CRIMINAL REFERENCE made, by Babu Nihal Chandra, 
Sessions Judge of Mainpuri, ee 
The material facts appear from the judgment. 

AVE. Ryvés (Government Advocate), for the Crown, 


n 


The applicant was-not represented. 


2Cr, Ref, No, -654.0f 1909. 
. f T 1 7 
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`The, Pae emnt was delivered bes 
; -cTUDBALL, Je-—One Baldeo- Singh has’ eer epavigied 
under section 19 -(A). of the Arms. Act and sentenced to pay 
a,fine:of,Rs.:5,-in that he was.in possession of _certain.emply 
cartridge cases, which had. already. been used for firing. The 
Officiating Sessions ‘Judge of Mainpuri, has: referred the case 
to,this Court, because iñ his opinion.such empty cartridge case 
do not fall. within.the, definition of ammunition, in section 4 
, of the, Arms Act. The only ground, which he gives for his 


opinion, ds a. Punjab, Ruling to be:found at page; 134 of 


Hawkin’s Arms Act (2nd edition), . I cannot, possibly agree 
with the opinion expressed by the Officiating Sessions Judge 
of Mainpuri. It 1equires but the insertion ‘ofa percussion- 
cap to make a cartridge case fit, for future.use. Gun-wads 
are specifically included within. the definition of ammunition, 
and to hold that cartridge cases were not part of ammunition 
would in my-upinion lead to an-absurdity. This point was 
considered by a Bench of the Bombay High Court in King- 
Emperor v. Ibrahim Alibhoy (‘), It was there held that an 
empty cartridge case fell within the definition of ammunition. 
I fully agree with- the opinion expressed therein. The case 
is not one which calls. for any interference by this Court as 
the-fine imposed is a small one. Let the record be returned. 


Record returned. 
(1) [1905] 7 Bom.-L.R , 474. 
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Grinižal Procedure Code ( 4 of 1898), section 439- Revision—Powier a 
court to gwe leave to compourid.’ ~ 
The power conferred on a ‘court éxetcising- its “powers of-revision 
- are wide enough to allow to give leave sto-the, parties to-compound an 
offence. 
CRIMINAL REFERENCE ‘made “by JOL Johnston, Esq., 
Additional Sessions Judge of Aligarh., 
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The materiai facts of the case appear from the judgment. 
: d. E. , Ayves (Government Advocate); for 'the Crows. ~ 


L 


T ‘he applicant was not represented. 


The judgment of the:Gourt was delivered by , 


a 


KNox, J.—After "Heating the learned Government Mave 
cate, we have come’té the conclusion that the powers conferr- 
ed upon the Court in revision are wide enough to allow us 
to give leave, if we see fit, for the composition of an offence’ 
under'section 32¢ Indian Penal Code. Section 423 of the Code 
is expiessly mentioned in section 439, and all or any of the 
powers conferred on a court of appeal’ by’‘section 423 are: 
powers which’this Coutt can exercise'in revision. ° L in 

l Section 423, clause (ď) empowers an ‘appellate court to 
make any amendmerit or any consequential’ or incidental: 
order that’ may be just or proper.‘ This'Court in revision“ 
can'therefore do thé:same. The leave that we’ give in a case’ 
of this kind would be an incidental order and’ we ‘think this 
cage a proper one in which to give stich, leave. ‘A -very similar 
question was invélved ‘in the case ‘of -Adadt Begam v. Alt: 
Husen (3 X. When this last named case was- decidéd, ‘this’ 
Court . sitting ‘as a Court in Revision considered’ itsélf em-' 
powered to pass an ordér under section 517 of the ‘Crimital 
Procedure Code, although at that time clause (d) did not-exist’ 
as a portion of the Code of Criminal Procedure. In any case 
we are satisfied that we have the power. We grant the leave. 
The petition of composition when accepted by the, court 
below will have the effect of an acquittal of the accused. 


Application allowed, 
(1) [1897] 17 A. W. N., 26. 
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= Versus 1909-10. 
DURGAPADA BHATTACHARYA” D 
ecember, 5,1909. 
Civil Procedure Code (XIV of 1882), sections 111, 216, 586—Set-off— January, 3,1910, 
Claim to—When allowed KARAMAT 
A plea of set-off is available where the claims on both sides are in Husain, J. 
respect of liquidated debts which can readily and without difficulty be 
ascertained, and not owly when a sum of money is found due to the 
plaintiff. 
CIVIL REVISION against, the decree of B. J: Dalal, Esq., 
District Judge, Agra. 





Suit for money. 
The facts were as follows :— 


The plaintiff sued the defendant, his agent, for the recovery 
of Rs. 1,939 or such sum as may be due on an account being 
_ taken. The defendant pleaded that the accounts had already 
been furnished by him and accepted by the plaintiff ; that no- 
thing was due to the plaintiff, but that on the other hand 
Rs. 292- 1-9 were due to him from the plaintiff. The defen- 
dant, however, did not expressly ask i1 the written statement 
that the latter amount be awarded to him, nor did he pay any 
court fee on that amount; The first court decreed the 
plaintiff's claim for Rs. 636-7-0. Both the parties appealed 
‘N and the defendant in his memorandum of appeal paid court 
fees not only on the amount of Rs, 636-7-0 against which he 
‘appealed, but also on Rs, 292-1-9 which he claimed. The 
lower appellate court dismissed the plaintiff's suit, holding 
that nothing was due to him, but passed a decree in the de- 
fendant’s favour for Rs, 121-6-3. The plaintiff filed a second 
appeal to the High Court and the grour.d taken was that no- 
thing having been found due to the plaintiff, no decree could 
be passed in favour of the defendant. 


On the hearing of the appeal, 


Sarat Chandra Chaudhri (for J-N, Chaudri), for the res- 
pondent took a preliminary objection that no second appeal 
would lie, He contended that under section 111 of the Code 


> 
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of 1882, the’ set-off claimed by the defendant had the same 
effect as a plaint in a cross suit and the decree was, under 
section 216, subject to the same rule in respect of appeal 
as if such sum had ‘been claimed by the defendant in a 
separate suit, and as the nature of the defendant’s claim did 
not embrace the taking of an account and was valued at 
less than Rs. 500, section 586 of the Code barred a second 
appeal. 

He cited 

Sankara Reddi v. Esrama Reddi, [1909] 19 M L J, 113. 


Peary Lal Banerji (for Satish Chandra Banerji’, for the ` 
appellant, contended that inasmuch as the determination of 
the amount due, if any to the defendant, involved the taking 
of an account, the suit was one which was expressly excepted 
from the cognizance of a Court of Small Causes, by article 


31 of the schedule of the Provincial Small Cause Courts Act. 
He cited 


Ciwil Revision No 72 of 1908 (un-repoited) decided on 22nd 
February, 1909. 

He further submitted thaťas his contention on the merits 
was that no set- off was claimed, therefore no set-off could be 
allowed and the decree in favour of the defendant was nota 
decree by way of set-off undér section 216 and therefore the 
provisions of that section did not apply. 


. At this stage His Lordship allowed the second appeal to 
be converted into a Revision. , 


: The following judgment was then delivered. 


KARAMAT Husain J:—“ This wasa suit by a principal 
against his agent for rendition of accounts. The substance 
of the defence was that nothing was due to the plaintiff, and 
that the defendant was entitled to a certain sum of money on 
account of his pay, travelling expenses, diet money, and costs of 
suits» The court of first instance partly decreed the plaintiffs 
‘claim. Onappeal that decree was reversed by the lower 
appellate court, and a decree for Rs 121-6- 3 with proportion- 
ate costs was given to the defendant. The low er appellate 
court towards the end of its judgment remarks, “if the 
defendant has not already paid court fee on that amount, 
the decree shall not be executed until such court fee is paid.” 
The Pane has preferred a second appeal to this Court. At 


~ 
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the hearing of ‘the appeal a preliminary objection is taken on 
the ground that as the decree in favour of the defendant is 
-given by way ofa set-off which under the provisions of sections 
111 and 216 of the Code of Civil Procedure of 1882 is to be 
deemed a cross suit, and as it is not a suit for accounts but a 
suit of a nature cognizable by a Court of Small Causes, and 
as the value of the suit does not exceed Rs.. 500, no second 
appeal lies under the provisions of section 586 of the Code 
of Civil Procedure. 


The learned vakil for the appellant contends that this is 
a suit for accounts, and that therefore under article 31 sche- 
dule II of the Provincial Small Cause Courts Act, No. IX 
‘of 1887, the defendant's claim is not of a nature cognizable 
‘by a Court of Small Causes. In Sankara Reddi v. E11ama 
Reddi (1) it was argued that a suit for accounts isone where 
one party is liable to account to the other for sums received 
by him on the other’s behalf. This in my judgment isa 
good description of a suit for accounts. The claim of the de- 

-fendant in the present case cannot therefore, he regarded as 
a suit for*accounts. The learned vakil for the appellant, 
„however, contends that no set-off within the meaning of sect- 
“ions 111 and 216 of the Code of Civil Procedure, is claimed by 
_the defendant, and that therefore the court has no jurisdiction 
to grant the decree it did in his favour. As substantial justice 
in this case, depends upon-determination of the question of 
jurisdiction, I allow the priliminary objection, and direct this 
petition of appeal to be treated as an application for Civil Re- 
vision, and to be argued as such before me. The learned 
väkil for the respondent receives notice of this.” 
The appeal was then argued asa Revision on a subsequent 
date. - ; 

Peary Lal Banerjip (for Satish Chandra Banerji), for the 
plaintiff-applicant, contended that as in ahswer to the plaintiff’s 
claim, the defendant alleged that nothing at all was due to the 
plaintiff, there was according to his own showing no amount 
against’ which he could claim a set-off, A‘set-off could only 
be claimed and allowed when an amount was either admittedly 
due or found to be due to the plaintiff. Section 216 of the 

: Code clearly laid -dowr that when a set-off was allowed, the 


- (1) [1909] 19 M. L.-J, 113. 
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decree should state what amount was due to the plaintiff 
thereby implying that it was essential before a set-off could 
be allowed that a certain sum should be awarded to the 
plaintiff. Here the defendant met the « plaintiffs demand” 
with the allegation that it was not true. There was therefore 
nothing against which he could claim a set-off The defen- 
dant here had a substantive claim of his own, for which he 
should have brought a separate suit, for the right of set-off 
can only be used “as a shield and not as a sword.” He cited 
Stooke v. Taylor, [1879-80] 5 Q. B D., 569, 575. 


A plea of payment is distinct from a plea of set-off and 
when the court found that the defendant's plea of payment 
was correct and nothing was due to the plaintiff, it should 
have simply dismissed the plaintiff ’s suit and it had no juris- 
diction to pass a decree in the defendant’s favour, 

” He relied on 
Misri Lal v. Banarsi, [1906] 3 A. L. J. R, 233. 


He further submitted that as a set-oft was not expressly 


claimed in the written statement, it should not have been 
allowed. 


Sarat Chandra Chaudhri for J. N. Chuudri), for the defen- 
dant, opposite party, contended that it was quite immaterial 
that nothing was due to the plaintiff. A set-off can be claimed 
even if no amount is found due to the plaintiff. Moreover, as 
the court had found that a certain amount was due to the 


defendant, it was only equitable that it should be decreed in 
his favour. 


In the course of the arguments he cited 
Ram Jivan v. Chand Mal, [1888] I. L. R., 10 All, 587. 
The following judgment was delivered by 


KARAMAT HUSAIN, J. :-—-The learned vakil for the appli- 
cant argues that in the circumstances of the case, the lower 
appellate court had no jurisdiction to pass a decree in favour 
of the defendant in asmuch as his claim was not a set-off. A 
set-off according to the argument of the learned vakil arises 
in those cases only in which a sum of money is found due to 
the plaintiff. If no sum is found to be due to the plaintiff, 
no question of set-off can arise because for the existence of a 


` 
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set-off under the provisions of sections 111 and 216 of the 
Code of Civil Procedure, Act No. XIV of 1882, the existence 
of a sum of money in favour of the plaintiff is necessary. He 
relies on Misri Lal v. Banarsi Das{1). I am unable to accede 
to this contention. A plea of set-off is undoubtedly avail- 
able “ where the claims on both sides are in respect of liquid- 
ated debts or money demands which can be readily and with- 
out difficulty ascertained”, Stooke v. Taylor(*). The case relied 
on by the learned vakil for the applicant does not lay down 
that a plea of set-off can only be claimed in those cases only 
in which a sum of money is found due to the plaintiff. Ram 
Jivan Mal v. Chand ak3} is in favour of the view that with 
reference to the facts of the case before me the claim by the 
defendant was a set-off and was rightly decreed by the court 
below. This application for :ev:sion therefore fails and is 


dimissed with costs including in this Court fees on the higher - 


scale, 

P. L, B. l Application rejected, 
(1) [1906] 26 A. W. Nat 
(2) [1879—80] 5 Q. B. D., N. 5., 569 at p. 575. 
(3) [1888] i L. R., 10 All, 587. 
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RAMESHAR DAS 
VETSUS 
~ KING-EMPEROR. * 
Stamp Act (Il of 1899), section 64(a) —Non disclosure of certain facts— 
liability for. 

R purchased certain property for Rs. 20,000 paying Ks. 1,000 an 
cash and leaving Rs. 19,000 with the vendors to be drawn upon whenever 
necessary but which was never paid. Subsequently Æ re-transferred the 
property to thé vendors by a deed for Rs, 1,000, making no mention of 
the Rs. 19,000. The Sub-Registrar impounded the document = //e/d that 
the real consideration was Rs. 1,000 A/us an oral agreement cancelling the 
lability of the vendors for paymeut of Rs 19,000 and that the omission in 
the sale deed to make any reference whatever to the unpaid consideration 
could only have been intended to avoid the question of stamp duty _ 


being raised The vendor therefore committed an offence under section 


64(@) of the Stamp Act. 
. CRIMINAL REVISION against the order ofS. Mahomed 
Ali, Esq., Sessions Judge of Mirzapur. 

Prosecution under the Stamp Act. 

The facts were these :— 


Certain property was sold by Mahadeo Pershad and Sita 
Ram to Rameshar on 14th September, 1908, for the sum of 
Rs. 20,000. Out of this sum Rs. 1,000 only were paid in 
cash and the remainder, Rs. 19,000, was expressed in the Sale- 
deed as having been left in deposit with the vendee by the 
vendors who intended to draw upon the deposit from time to 
time. As it happened, however, no portion of the deposit 
was drawn upon. A few months later, on 2nd March, 1909, 
Rameshar executed a sale-deed by which he re-conveyed the 
same property to the original vendors. The consideration 
for this re-sale was mentioned in the sale-deed to be Rs. 
1,000 only; and, accordingly, this deed was executed on 
stamp paper of the value of Rs. 10, There was a reference 
in this deed to the former sale-deed; beyond that, there 
was no allusion to the Rs. 19,000. When the deed was 
presented for registration the Sub-Registrar, who happened 
to remember that the former sale-deed was for Rs, 20,000 
impounded itand sent it to the Collector The Collector 


a Cr. Rev. No. 637 of 1909, 
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without calling upon Rameshar to make good the deficiency 
together with a penalty, directed him to be criminally prose- 
cuted. Proceedings were thereupon taken against Rameshar 
with the result that he was convicted and’ sentenced under 
section 64 (a) of the Stamp Act to a fine of Rs. 400, reduced, 
on appeal,to Rs. 100. He thereupon applied in revision to 
the High Court. f 

A. P. Dube, for the applicant, contended that the pro- 
secution and conviction were bal in law. The Collector 
had no jurisdiction to order the prosecution unless and until 
he had proceeded under section 40, cl. (4), of the Stamp Act 
to, realise. the deficiency and penalty. The language of 
section 40 was imperative ; “he shall adopt the following 
procedure”, The Collector’s power to order prosecution 
was a matter of mere discretion; section 40 laid down 
what it was his duty to do before exercising such discre- 
tion. The Stamp Act was a fiscal enactment and must 
be construed strictly. The procedure of the Collector 
was calculated to frustrate the object of the enactment 
which was to protect against loss of revenue, and was, there- 
fore, clearly wrong. He ought, in the first instance, to have 
asked the party to make good the deficiency with fine. 


[PIGGOTT, J.—Stamp is to be paid on the consideration 
expressed in the deed alone. The question whether a deed 


is sufficiently stamped is quite different from the question- 


whether there has’ been a fraud on the Government.] 
» Counsel relied on 

” Empress \. Soddanund Mahanty; [1881] I. L. R., 3 Cal, 259. 

Empress v. Janki, [1882] L L. R, 7 Bom., 82. 

‘He further contended that there was no intention to 
defaid. The former deed was mentioned diimeny in the 
latter at the very outset, 

[PIGGOTT, J.—It does not mention the consideration for 
the first deed.] 

The first deed would not have been mentioned at all if 

` there had been a motive to defraud. 

-The second deed had for its object the restoration of the 
status guo; and all that the parties had to do was to recon- 


vey the property and get back the money that had actually 
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passed, namely, Rs. 1,000. So the consideration for the 
second deed was Rs. 1,000 only. Moreover, the stamp duty 
was payable by the vendees (section 29 cl. (c), of the Stamp 
Act); the vendar, Rameshar, could therefore have no interest 
in undervaluing the consideration; he had no motive for 
committing a fraud on the revenue. 


A. E. Ryves, (Government Advocate), for the Crown, con- 
tended that the main question in the case wasas to what was 
the true consideration for the second deed ; z e., whether the 
cancellation of the «credit of Rs. 19,000 was also part of the 
consideration or not. 


[PiccoTT, J—If a man sells a certain property for Rs. 
20,000 to be paid by monthly instalments of Rs. 1,000, and 
if after 2 or 3 instalments have been paid the property is 
re-conveyed, would the stamp be required to be paid on the 
whole of Rs. 20,000 Ai 


The present case was difterent and much stronger. In 
this case the whole of the Rs. 20,000 had actually passed at 
once; only, Rs, 19,000 were deposited back with the vendee 
as witha Bank. The parties were bankers; and the Rs, 
19,000 were deposited with Rameshar just as the sum might 
be deposited with the Allahabad Bank, 


He further- contended that the crucial test in the case 
was, “ To whom did the Rs. 19,000 belong after the execution 
of the second sale-deed?”. There could be no doubt that 
the deposit of Rs. 19,000 was no longer kept alive, and that 
the original vendors could not now claim to get this sum 
from Rameshar. It was obvious, therefore, that the real 
consideration for the second deed was Rs. 20,000 and not 
Rs, 1,000. 


A. P. Dube, was heard in reply. l 
The Judgment of the Court was delivered by 


PIGGOTT, J.—Thẹe essential facts of this case are as 
follows :—On the 12th of September, 1908, Mahadeo Prasad 
and Sita Ram executed a sale-deed conveying certain proper- “ 
ty to Rameshar Das, the applicant in revision now before 
this Court. The consideration forthe sale was Rs. 20,000 . 
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of which only Rs. 1,000 was paid down in cash, the covenant CRIMINAL. 
_for the remainder being that Rameshar Das should keep the gto. 
sum of Rs. 19,000 in deposit to the credit of the vendors, the  pasesuar Das 
the latter to,draw upon it at their convenience on tendering 
receipts. Before anything more was paid the parties repent- 
ed of their bargain. Rameshar Das re-conveyed the same 
property to Mahadeo Prasad and Sita Ram, the sale-deed 
purporting to-be simply for a consideration of Rs. 41,000 paid 
down in cash. The courts below -have held that Rameshar 
Das thereby committed an offence punishable under section 
64 (a) of the Indian Stamp Act (Act No. II of 1899), in that 
- he exectitéd an instrument, in which all the facts and circum- 
stances required by section 27 of the said Act were not fully 
and truly set forth. This section -requires that the considera- 
tion, if any, and all other facts and circumstances affecting 
the chargeability of any instrument with duty, or the amourt 
of the duty with which it is chargeable, shall be fully and 
truly set forth therein, 

The first point taken in revision is that the ‘Collector 
should not have instituted this prosecution without first levy- 
ing ‘the deficient duty and penalty on the deed in question. 
This-the Collector could not have done.. The deed was 


v. 
KING-EMPEROR. 





Piggott, J. 


` fully stamped on a sum of Rs. 1,000 the consideration as 


stated therein. .The whole point of the prosecution is that ` 
-the consideration for the sale is not fully and truly set forth. 
Weare of opinion that it isnot. The actual consideration , 
‘for the sale-deed of the 2nd of March, 1909, was the cash | 
payment of Rs. 1,000 plus an oral agreement cancelling the 
liability under which Rameshar Das lay to pay Rs. 19,000 


v xon demand to the vendees under the said deed. It seems 


tous that we are not even concerned with the question 
` whether, in the event of the said vehndees, namely, Mahadeo 
Prasad and Sita Ram, behaving dishonestly and instituting 
a suit to enforce the provisions. of the original sale-deed of 
the 12th of September, 1908, the Civil Court could, in view of 
the provisions of the Indian Evidence Actgpermit Rameshar 
` Das to’prové this oral agreement. The question we have 
to answer is -what was the real consideration for the second: 
sale-deed; and that consideration admittedly was’ not ‘the 
` mere’ payment of Rs. 1,000. i : : 


abe > 16 


CRIMINAL, 
I9IO. 
RAMESHAR DAS 
v. 


KING-EMPEROR./ 


Piggott, J. 





lig HIGH COURT. LA. L. J. R. 


We have next to consider whether Government has as a 
matter of fact been defrauded of stamp duty. Had the 
consideration been fully and truly set forth in the sale-deed, 
it seems clear that in view of the provisions of section 24 of the 
Indian Stamp Act, the conveyance in question would have 
been chargeable with stamp duty upon the full sum of Rs. 
20,000. The only exception to be found in section 24 is the 
proviso in favour ofa mortgagee purchasing the equity of 
redemption. But this is obviously inapplicable to the facts 
before us, and only serves to make it clearer that on a 
conveyance like the present, stamp duty must be calculated 
on the cash payment plus any debt or liability thereby remitt- 
ed or transferred. A suggestion was thrown out in the course 
of argument that the parties might have availed themselves 
of the provisions of article 17 or article 55 of the first schedule 
to the Indian Stamp Act, so as to cancel the liability in 
respect of this sum of Rs. 19,000 upon an instrument bearing 
a stamp duty of Rs. 5 only. The answer to this argument 
is to be found in the provisions of sections 5 and 6 of the 
Indian Stamp Act. The sale-deed of the 12th of September, 
1908, had transferred to Rameshar Das full proprietary title 
in the land in question. (Vide I. L. R, 11 All, 244). Because 
of the provisions of section 54 ofthe Transfer of Property 
Act, (Act IV of 1882), this title could not be ‘re-transferred 
to the original vendors except by a registered instrument. 
Such instrument, in whatever way the parties might elect to 
word it, would necessarily contain provisions bringing it 
within the definition of a “conveyance” in section 2, clause 
10 of Act II of 1899. It would therefore be liable to duty as 
a conveyance upon the full consideration which actually 
passed between the parties. Finally, it is necessary fora 
conviction in this case that we should be prepared to hold 
that the sale-deed of the 2nd of March, 1909, was drafted in 
the particular form in which it actually stands, “with intent 
to defraud the Government.” The courts below have held 
that it was; and it would certainly be impossible for us to 


say on revision that this finding must be reversed because 
we were of opinion that there was no evidence on the record 
upon which such finding could properly be based. We think, 
moreover, that the omission in the sale-deed of March 1909, 
to make any reference whatever to the unpaid consideration 
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could only have been intended to avoid any question being 
raised as to the liability of the parties to stamp duty over and 
above that due on the sum of Rs. 1,000. By evading the obli- 
gation which lay upon them, the parties have defrauded the 
Government of stamp duty, just as much as they would have 
done if Rameshar Das had in the first instance paid the 
original vendors Rs. 19,099 in cash, taken the receipt for the 
same upon a one annd stamp, and the parties had then execut- 
_ed a deed of sale purporting to convey the property for a 
consideration of Rs. 1,000. Itis to meet such abuses that 
section 27 of the Indian Stamp Act was framed, and we 
‘think that the present case is within the purview of that 
section. We dismiss the application for revision. 


B. K. M. ; Application rejected, 
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ASMA BIBI 
Versus 
ABDUL SAMAD KHAN.* 
Mahomedan Law— Dower—Dirhams—Money value. 
The money value of ten Dirhams in India is something between three 
and four rupees. 

SECOND APPEAL from a decree of J. H. Cuming, Esq., 
District Judge of Cawnpore, modifying a decree of Maulvi 
Hamid Husain, Munsif of Fatehpur. 

Suit for money. ` 


The court below fixed the value of a Dirham to be 
between Rs. 3 and 4. 


The plaintiff appealed. 
Surendra Nath Sen, for the appellant. 
Muhammad Ishaq, for the respondent. 


The material facts and arguments appear from the 
judgment. 


The judgment of the Court was delivered by 


KARAMAT HUSAIN, J:—The only point for determination 
in this appeal is the money value of 10 (ten) arahms or dir- 
hams which has been found to be the dower of the plaintiff. 
The lower appellate court has fixed it at about Rs. 35 (thirty 
five). The learned vakil for the plaintiff-appellant contends 
that the money-value of 10 (cen) dirhams is much more than 
Rs. 35. He relies on the following remarks in Sughra Bibi 
v. Musa Bibi (1). “But it would appear that we are not 
allowed to escape from a hopeless and helpless dilemma for 
we are told that we must either give this pauper plaintiff 
Rs. 51,000 or Fatima’s portion of 10 (ten) dirhams amounting 
to Rs. 107." . 


With due respect to the learned Judges who fixed the | 
money-value of (ten) dirhams at Rs. 107, we are unable to say 
that Io (ten) dirhams amount to Rs. 107. 


© S. A. No. 920 of 1908. 
(1) [1877] LL. R, 2. All. 573. 
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~ A dirham is“ a silver coin usually weighing from forty five 
to fifty grains, rather heavier than an English six pence”, 
Wilson's Glossary, p. 143. 


“In a foot note to the Hidayah it is stated that the “ value 
of the dirahm is very uncertain. Ten dirhams according to 
one account make about six shillings and eight pence sterling.” 
(The “Hidayah by -Grady, p. 44.) 


In the above passages the money-value of dirham is 
correctly estimated and is between three arid four annas. On 
this basis the portion of Fatima, the Prophet’s daughter which 
was 500 [five hundred, dirhams and not 10 (ten)] dirhams is 
commonly calculated among Mohammadans to amount app- 
roximately to Rs, 107 of the British coin, 


The mistake in the remarks of the learned Judges in 
Sughra Bibi v. Musa Bibi), is that Fatima’s portion is taken 
to be 10 (ten) dirhams while as a matter of fact it was 500 
(five hundred) dirhams. 


The following are a few out of the many passages to show 
that Fatima’s portion was 500 (five hundred) dirhams and not 
10 (ten) dirhams. 


(a) Bagir said: “The Prophet did neither give his 
daughters in marriage nor did he marry any, of his wives on 
a dower higher than 12 (twelve) axgujahs and a nush. “Nush” 
means one-half of an axgujah. One angujah is 40 dirhams 
and one nush is twenty dirhams and thus it (the dower) 
amounts to 500 (five hundred) dirhams. Masalik, Book on 
Marriage, Vol. I. Tehran edition. 


ade Bland ye Usa ey Yy oli ly al Js) gh ae 

PU, gay és, yj 5 Rady yy Uda 3 ts gada Bye o Df y 
ga CMI pIo — Bo Blosad aL CRY) Lada aga 
i # ye arb dy 
-(4) According to the Shafais and the Hanbalis it is desir- 
able that a_dower should not be less than 10 (ten) dirhams. 
This view is adopted to avoid a conflict with Abu Hanifa’s 
view. itis also desirable that it should not exceed 500 (five 
hundred). atrhams which was the amount of the dower of the 
daughters of the Prophet and of his wives. The dower of 

(3) [1877] I. L. R., 2, All. 573 at 575. 
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Onim Habiba one of the wives of the Prophet (was no doubt) 
400 (four hundred) deenars (a gold coin) but that was fixed by 
Najashi as a token of distinction to the Prophet. 


Qustalani, a commentary on Sahih Bukhari, Vol. VIII, p. 
48-49. Nawal Kishore edition. © 


pe alis ERS ‘ss Blamed isle xis y go 3} ca uy 
oe juss pee Basal es laj 5 Klasi plugaslsal, slo 
seus = PET RURE Lo Elke] S] teuy 


* på ce rI—NA saio pred dha 
(c}) It is statedin the account given of the marriage of 
Abu Jaafar, the second, that he said that Alison of Musa 
proposed to marry Ommu! Fazl daughter of Abdullah Al- 
Mamun and gave her as dower 500 (five hundred) genuine 
dirhams which was the amount of dower of his great-grand 
mother Fatima. Beharul Anwar, Vol. X, p. 33. Tehran 
edition. 


weed gyo vw use wl Je i] | ing al egy? us lew 
a E Lisa ye i glo uy W Jà 5 ytd] aljas wats Sail pal 
Ke ele yr amio pile dl hyd jisy _ oka pr re] POO 


he This is the Messenger of God. He has given his 
daughter Fatima to me in marriage on (a dower) of 500 (five 
hundred) dirhams. J have accepted -it. Ye should ask him 
(if that is so) and be witnesses(r). 
9 P Sleme £ ptah hale kebli aii $) gi, chy ia 
žoge ab FO amis påle sla iY ta — 1 ded g Sylhet yds 

(e) The Prophet gave Fatima in marriage to Alii Her 
dower according to one report was 480 dirhams: according 
to another it was 400 (four hundred) misqal of silver: 


according to a third report it was 500 (five hundred) di hams 
and this is the most authentic ates 


— oo y t Dys lamaa a aj 4g) Kad Jue lan, Dga uw! 
* hye esa KY emio pile ola py, tw 


P 4) . This isa portion of the speech reported to have been made by 
Ali on the occasion of his marriage with Fatima. 
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(f) It is reported from Abu Salmah, “I asked Aisha 
“What was the Prophets dower’? “The dower fixed by 
him, she said, for his wives, was 12 (twelve) angujahs and a 
nush? She said: Do you know what a zush is? I said 
“no.” She said, “It is one-half of aw angujahs and thus it 
(the dower) amounts to 500 (five hundred) dirhams.” 


sse 


x oiae wl 
(g) Omar said, “ I do not know that the Prophet married 


any of his wives or gave any cf his daughters in marriage with- 


a dower exceeding 12 (twelve) anqujahs(2) 


tad oSI Bld yell oS pagasa Load Spay Lrvalele 
© Ge VY Sambo sda, ob syste — Kiby Byshe Ëi yi de lip 
* pape 
(1) In the Mirqat a commentary of Mishcat it is noted 
that the dower of.Ommi Habibah one of the wives of the 
Prophet which was 4000 (four thousand) drhams is an excep- 
tion; for Najashi fixed it without its being fixed by the Pro- 
phet. It is also noted that the amount mentioned by Omar 
is to be explained in one of the two following ways:— 


(1) He did not mention the vus% as it is a fraction. 

(2) The exact amount ze, 1234 and the dower of Ommi 
Habibah were not known to him. A translation of this is to 
be found in Tagore Law Lectures for 1891-92 on p. I11-730 
(121) Vol. I. It runs as follows: 


Omar-Ibn-Khattab says. “I do not know that His High- 
ness married any of his wives or gave any of his daughters in 
marriage with settlements more than five hundred dirhams, 
nay, the portion of Fatima was four hundred Dirhams.” 

This is not a translation of the Arabic text, in which 500 
(five hundred) dirhams and Fatima’s portion are not men- 
tioned. 

(A) Itis reported from Ommi Habibah (that) “she was 
the wife of Abdullah (Obedullah) son of Jahsk. He died in 
Ethiopia and Najashi gave’ her in marriage to the Prophet 
fixing her dower on his behalf at 4000 (four thousand) accord- 
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ing to another report at 4000 (four thousand) dirhams, and sent 
her to the Prophet with Shurhabil son of Hasanah. (2) 
Mishcat p. 277. 


wold LEQ y «U, (oss) ME Ce Ll tgi Sra], yE 
Zai bis laset pes! do cot stil, leary} samoj yo yl 


a (ei rey | las Len ary Pye ws} Ša] & ms) iy 
skipa AB PVV mio (3 dal, Lol Eyst — diaa o Ja 


e A translation of this is to be found on p 112, art 
734 (124) of Tagore Law Lectures for 1891-92, Vol. I, in 
which instead of 4000 (four thousand) four hundred dirkams - 
are mentioned. “This is undoubtedly wrong. This wrong 
translation seems to have led Sir R. Wilson to state in a foot 
note on p. 119, 3rd edition of his Anglo Muhammadan Law 
that “ The dower settled by Mohamed on each of his many- 
wives is said to have been five hundred or four hundred 
dirhams (Misckat p. 101).” 

According to the authorities cited the money-value of 10 
(ten) dirhams is something between Rs. 3 and 4 and thus 
there is no substance in this appeal which we dismiss with 
costs, which in this Court will include fees on the higher 
scale. 


Appeal dismissed, 
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BAKHTAWAR AND ANOTHER 
VETSUS 
BHAGWANA AND OTHERS.* 
Hindu Law— Widows estate—Gift—Consent nearer reversioner. s— Sutt 
by? emote 1ever. sioners—Maintainability of. 

A gift by a Hindu widow, who succeeded to the separate estate of her 
deceased husband, of such estate is not valid and does not create a title 
which cannot be impeached by the remote: reversioner because it has 
been made with the consent of nearer reversioner. Ramphal v. Tula 
Kuari, 1. L. R., 6 All., 116 F. B., followed ; and Bajraagi v Manokaratka, 
I. L. R., 30 All, 1 P. C distinguished. 

. FIRST APPEAL against a decree of Pandit Kanahia Lal 
Additional Judge of Meerut. 
Suit for declaration. 


Thé plaintiffs brought this suit to get a deed of gift cancèl- 
led and to have it declared that a deed of gift executed by 
Musammat Kauli, a Hindu widow in favour of Bakhtawar 
defendant-appellant was inoperative as against the plaintiffs 
respondents who were contingent réversioners. 


The defence was that the plaintiffs being contingent rever- 
sioners had no right to maintain a declaratory suit and that 
the deed of gift in question having been executed with the 
consent of Jas Ram who was the only presumptive reversioner 
passed the absolute estate and is valid. 


- The court below held that the contingent reversioners 
could maintain the suit and although the presumptive rever- 
sioner consented to the gift and attested the deed of gift, yet 
such attestation was not sufficient to pass absolute title. | 


Durga Charan Banerjee, for defendants-appellants: Jas 
Ram who was the only néarest presumptive reversioner having 
consented, the gift was a gift of the absolute estate, and the 
plaintiffs who were remote reversioners could not maintain a 
suit.unless they proved that the presumptive reversioner was 
fraudulently colluding with the donor (widow). He referred to 

Rant Anand Kunwar v. the Court of Wards, [1889] 8 I. A. 14. 

Hae ii °F, A. No. 207 of 1908. 
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The Collector of Masulipatam v. Narainapah [1861] 8 M. 1. A, 529 
at 551. 

Nobokishore v. Hart Nath, |1884] E L. R., 10 Cal, 1102, F. B. 
The judgments of Garth, C. J. and Mittes, J. 


Bajrangi Singh v. Manokarnika Bakhsh, 11907] L. R, 35 L A. L 
Ram Phal Rai v, Tula Kuari, [1883] 1.L.R., 6 All, 116, F.B. - 


Munshi Gobind Prasad, for the respondent, relied on 8 
I. A. 14, and argued that because the presumptive heir by 
reason of having-signed the deed of gift had rendered himself 
incapable of suing, the remoter reversioner could sue. 


The judgment of the Court was delivered by 


STANLEY, C. J :—The main question raised in this appeal 
is similar to that which was decided by a Full Bench:of this 
court in the case of Ramphal Rai v. Tula Kuari, (1). It was, 
in that case, decided that a gift by a Hindu widow, who suc- 


~ ceeded to the separate estate of her deceased husband, of such 


estate is not valid and does not create a title which cannot 

be impeached by the remoter reversioner because it has been - 
made with the consent of the next reversioner. In the case 

before us Musammat Kauli, who was the widow of one Kallu, 

made a gift of property which belonged to her deceased son, 

Bhulan, in favour of the defendant Bakhtawar, the son of 

Musammat Bharno, a cousin of Kallu. This gift was made 

with the consent of Jasram, who is the nearest reversionary 

heir to Bhulan. The gift is impeached by the plaintiffs who 

are remoter reversioners. g 


It is contended before us that the ruling in Ramphal Rai 
v. Tula Kuari, must be taken, to have been overruled by the 
decision of their Lordships of the Privy Council in the case. 
of: Bajrangi Singh v. Manokarnika Bakhsh Singh, (2), 
that case a Hindu widow without legal necessity and without 
the consent of the reversionary heirs executed deeds of sale 
of successive portions of her husband’s estaté to her son- 


Gn- law. Afterwards deeds of relinquishment: for valuable 


consideration ratifying the sale-deeds and agreeing not to 
dispute their validity were executed by all the nearest rever- 


© (1) [1883] L L. R., 6 All., 116, F. B. 
(2) [1907] L. R, 35 LA, p 1;s. C L Le R, 30 All, 1, P C- 
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sionary heirs, being the only living reversioners in the line 
of the common ancestor of themselves and. thé deceased 
owner of the estate. It was held that the consent of these 
persons was sufficient and binding on their descendants and 
that it was immaterial that it was given after the execution 
of the sale-deeds. This was a case of sales and not a case 
of gift and cannot be deemed therefore to govern the pre- 
sent case. In the course of their judgment their Lordships of 
the Privy Council criticised .the judgment in Ramphal Rai v. 
Tula Kuari, and rejected the rule laid down by this Court, 
namely, “that in order to validate an alienation by a Hindu 


widow of her deceased husband’s estate for purposes other - 


than those sanctioned by the Hindu Law, it must have the 
consent of all those among his kindred who can reasonably 
be regarded as having an interest in questioning the trans- 
action.” They agreed with the High Court of Calcutta 
that “ordinarily the consent of the whole body of persons 
constituting the next reversion should be obtained, though 
there may be cases in which special circumstances may render 
the strict enforcement of this rule impossible.” Applying 
that rule they held in agreement with the Judicial Commis- 
sioner that the consent to the sales of 6 reversionary heirs, 
there being no other reversionary heir living at the time 
of the transfers, superior or equal in degree to those rever- 
sioners, was sufficient. In the judgment they expressed their 
unwillingness to extend a widow’s power of alienation beyond 
its present limits. It does not appear to us that this deci- 
sion of their Lordships can be treated as overruling the decision 
in Ramphal Rai v. Tula Kuari, the transaction in which case 
was a gift and nota sale for consideration. We think therefore 
that the court below rightly decided this question. 


It is further contended that the plaintiffs being remote 
reversionary heirs are not entitled to maintain a suit to have 
the gift made by Musammat Kauli questioned. There is no 
force, we think, in this contention. Jasram the nearest rever- 
sionary heir by consenting to the gift-and concurring in the 
act of Musammat Kauli has precluded himself from disputing 
the validity of the impeached gift. Consequently the plain- 
tiffs as next presumable reversioners would be entitled to sue. 
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CĪviL. In the case of Rant Anand Kunwar v. The Gourt of Wards (1) -. 


1818. their Lordships of the Privy Council at page 772 observe: “it 
—— cannot be the law that any one who may have a possibility of 


“BAKHTAWAR š A P AE A 
y succeeding on the death of the widow can maintain a suit of 


Buacwana the present nature, for, if so, the right to’sue would belong to 





Stanley, C.J. every one in the line of succession, however remote. ` The.. 
right to sue must in their Lordships’ opinion be limited. If- 
the nearest reversionary heir refuses without sufficient cause 

.to institute proceedings or if he has precluded himself by his ` 
own act or conduct from suing, or has colluded with the widow, 
° or has concurred in the act alleged to be wrongful, the next 
presumable reversionary heir would be entitled to sue.” 
These are the only questions discussed in the appeal and - 
‘the appeal appears to us to be without force. We therefore 
dismiss it with costs. 
Appeal dismissed, 
(1) [1880] I. L. R., 6 Cal, 764. S. C. 81. A. 14. 
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‘--NARENDRA NATH MUKERJI AND OTHERS. 


Airave! of plaint—now defend int—Limitation—Shebait—right of 
. re-imbursement—Expenditure—Preservation of the trust estate—cost 
of defending his position as Shebait—performance of the obligations 
imposed by the instrument creating the trust—trustee's right of indem- 
nity—Liability of the trust estate for such indemnity—Shebait’s 
expenditure in excess of actual income, when justified. 

On January 25, 1895, the respondents as executors of a Shebait of a 
debottar estate, who,had died on January 29, 1894, brought the suit to 
recover a sum of money alleged to be due to the deceased in his capacity 
as Shebait, either from the debottar estate or from the principal defendant, 
the appellant, personally. The instrument by which the endowment 
had been made was a.will, which provided for the order of succession to 
the-office of Shedait among the testator’s own descendants, and all the 
surviving descendants of that testator were made defendants, of whom 
the appellant, who had been appointed Receiver of the debottar estate, 
was sued both in his capacity of Receiver and in his personal capacity. 
Under an order of the High Court remanding the suit, the prayer of the 
plaint was amended six years after the date of the death of the Sheda7t so as 
to raise directly the question as to the right to the office of Shedad/, and 
the representation of the debottar estate. The Courts in India held that 
the appellant must be considered to be the Shebar/, and, as such, the 
proper person to represent the debottar estate. 


Held, that the amendment directed by-the High Court did not alter 
the character of the suit, and`no new defendant was brought on the 


‘record ; that the period of limitation was the period of 6 years from the 


date of the S%edui’s death, and that the suit, therefore, was instituted 
in time. 
Held, also, that the heirs of a deceased Shedait were entitled to be 


reimbursed (1) all sums properly expended by the deceased in the pre- 
servation of the trust estate ; (2) all moneys properly expended by him. 


-in defending his position as Shedatt, Walters v. Woodbridge, (1878) 


L. R,7C. D., 504; and (3) all'moneys properly expended in performing 
the obligations imposed upon him by the instrument creating the trust 
or endowment. ` 


i 3 
Heid, further, that the right of indemnity was incident to the 
position of à trustee, and that the liability in respect of that indemnity 


was the first charge on the trust estate. -~ 


Held, also, that under the circumstances the Sedad¢é was justified in 
spending for maintaining the religious observances prescribed by the 
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founder of the trust more than the actual income and that his executors 
were entitled to be reimubursed from the trust estate. 

APPEAL from a judgment and decree of the High Court 
at Calcutta* affirming a judgment and decree of the Subord- 
inate Judge of Hooghly (June 30, 1903). ` 

Suit for money. 

On September 11, 1840, one Jaga Mohan Mukerji, who 
died subsequently in the same year, made a will whereby he 
dedicated ceitain properties to the sheba of two Thakurs, or 
idols, for the annual celebration of the Durga Puja and other 
pious acts, and laid down the order of succession of the 
Shebaits from among his own descendants, : 

‘The first Shebazt was Joy Krishna Mukerj, the father of 
the appellant. He was succeeded by his step-brother Naba 
Krishna Mukerji, and when the latter died in 1890, his suc- 
cessor was another step-brother, named, Bijoy Krishna 
Mukerji, the father of the respondents. Bijoy to some extent 
obtained possession of the debottar estate. The appellant, 
however, disputed his title as a Shedbazt, and seriously 
interfered with his possession; and eventually a suit (No. 40 of 
1892) was brought by Bijoy in the court of the Subordinate 
Judge of Hooghly to establish his right as a Shedatt, 
and to recover possession of the estate. While the suit 
was pending a Receiver of the debotter estate was ap- 
pointed. On January 29, 1894, Bijoy obtained a decree in 
his favour. On the day he died, Bijoy made a will appointing 
the respondents his executors. After the death of Bijoy, 
the appellant was appointed Receiver of the debottar estate 
in place of the Receiver originally appointed in that suit. 

On January 25, 1897, the respondents brought the pre- 
sent suit in the court of the Subordinate Judge of Hooghly 
against the appellant as Receiver of the debottar estate, and 
also in his personal capacity ; and they also made all the 
surviving heirs of the said Jaga Mohan Mukerji, defendants 
in the suit as there was a dispute as to who was the proper 
person to be appointed Shebazt of the debottar estate, accord- 
ing to the terms of the will, dated September 11, 1840. The 


‘respondents, as plaintiffs, alleged that owing to the inter- 


ference of the appellant, and the obstacles thrown in the 
way of theif father, Bijoy Krishna Mukerji, in the realisation 


9 


° [1905] I. L. R., 32 Cal., 582. 
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of rents and profits from the debottar estate, he was able to 
realise only Rs. 4,706-4-5, and had to spend Rs. 71,522-5-10 
from his private funds on account of the debottar estate, and 
that after the death of their father they had to pay Rs. 6,392-4-0 
on accotint of the debts of the debottar estate. In all they 
claimed Rs. 77,954-9-6 as due from the debottar estate. They 
prayed for a decree for the recovery of that sum from the said 
estate, or in the alternative, from the defendant personally. 


The appellant defended the suit’ on various grounds 
pleading, ter alia, that the suit was barred by limitation, 
that the accounts produced by the respondents were false 
and fabricated, and that neither the debottar estate, nor the 
appellant personally, was liable to pay the money claimed. 


The Subordinate Judge made adecree. But the High 
Court reversed the decree holding that the claim against 
the defendant personally could not be maintained, and that it 
was also barred by limitation against him personally. With 
regard to the claim against the debottar estate, that Court 
held that it was not so barred, but, as the debottar estate 
was not represented in the suit, it remanded the suit, in 
- order that the plaint might be amended, so as to include the 
prayer that-a Shebait of the debottar property might be 
appointed, and that the debottar estate might be represent- 
ed by him. The plaint was, therefore, amended in accord- 
ance with the permission given by the High Court, and the 
appellant filed a further written statement containing practi- 
cally the same pleas in answer to the Suit as were recorded 
_ in his previous written statement. l i 


Subsequently, on remand, part of the claim was decreed 
by the Subordinate Judge and from that decree both parties 
appealed to the High Court, which affirmed the decree of the 


court below. 


The principal defendant thereupon appealed to His Majesty 


in Council. 


' Str Robert Finlay, K. C, and DeGruyther, K. C, (A. M. 
Dunne with them), for the appellant: On November 28, 
1900, the learned Judges of the High Court held that they 
had, under sections 582 and 53 of the Code of Civil Procedure 
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(Act XIV of 1882), power to allow the amendment of the plaint, 
and remanded the suit. But looking at sections 562, 564, 565 
and 566 of that Code the High Court had -not the power 
to remand the case, but only to send’ down an issue or issues 
for trial. The amendment changed the character of the. suit. 
The High Court itself said that it sent the case down for 
‘fresh trial? The order of remand granting the respondents 
liberty to make the amendment to their plaint and to proceed 
to a fresh trial was lra vires and erroneous, On its finding 
the High Court ought to have dismissed the suit, and ought not 
to have remanded the same. : - 


Before the amendment on July 8, 1901, the appellant was 
a defendant in the suit in his personal capacity. But after 
the amendment he was made a party thereto in quite a differ- 
ent capacity as Skebait. Bijoy died on January, 1894, and 
the claim against the appellant as Skebait was made on 
July 8, 1901. The period of limitation is either 3 years 
under Art. 57, or 6 years under Art. 120 of the Limitation 
Act (XV of 1877). The suit was, therefore, barred under 
section 22 of the Limitation Act. 


A Shebait had not the legal property in the endowment 
but only the title of a manager of a religious endowment : 


Maharani Shibessouree Debia v. Mothoora Nath Acharjo, [1869] 13 
M. I. A., 270, 273. 

His position was exactly like that of the manager ofan 
infants estate.’ As regards the claim relating to money 
paid in respect of Government revenue, the amount so paid 
might be a charge on the debottar property, if it was paid for 
the preservation of that proper ty, even if it exceeded the in- 
come. But the expenses stood on a different footing. The 
Shebait ought not to have spent more than the actual income, 
and when the expenditure exceeded the income received, the 
excess could not be a charge on the property. The lower 
Courts ought not to have allowed items of expenditure ex- 
ceeding the actual income. Again, the previous litigation 
was of a personal character, and it had nothing to do with the 
debottar property. The cost of such litigation was not a legal 
necessity, and ought not to have been decreed. The suit 
should have been dismissed as it was barred by limitation, or, in 
the alternative, the decree could be amended by disallowing 
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all items relating to expenditure in excess of the income 
and the cost of previous litigation. 
Arthur Cohen, K C, and G. E. A. Ross, for the respond- 


ents, were not heard. 
The judgment of their Lordships was delivered by 


LORD MACNAGHTEN:—This is an appeal from a decree 
of the High Court of Calcutta affirming a decree of the 
Subordinate Judge of Hooghly. 


In the court of first instance the present respondents 
were plaintiffs. The suit was brought by them as executors 
of Bijoy Kirshna Mukerji, who was Skebait of a deboryqy 
estate for nearly four years, to recover Rs. 77,964-9-6 alleged 
to be due to him in that capacity, either from the estate or 
from the principal defendant, the present appellant, personally. 


The history of the litigation is shortly as follows:— 


Jaga Mohan Mukerji, who died in 1840, by will dedicated 
certain properties to the skea, or worship, of two Thakurs, 
or idols, the annual celebration of Durga. Puja and other pious 
acts, and provided for the order of succession to the office of 
Shebatt among his own descendants. 


The first Shedait was the appellant's father. He was 
succeeded by his step-brother, who died in September, 1890. 
On his death the succession opened to Bijoy Krishna Mukerji. 


Bijoy’s succession was opposed by the present appellant, 
who threw every possible difficulty in the way of hts obtain- 
ing possession of the estate and collecting the rents 

Finally Bijoy brought a suit, No. 40 of 1892, in the court 
of the Subordinate Judge of Hooghly, to establish his title 
to the office of Skedar? under the tesator’s will. 


On the 29th of January, 1894, the court decided in Bijoy’s 
favour. Bijoy died on the day on which the decree was made, 
By his will he appointed the present respondents his execu- 
tors, and on the 2nd of March, 1894, they obtained probate. 


On the 25th of January, 1897, the respondents brought 
the present suit against the appellant, who had been appoint- 
ed receiver of the debotiar estate, both in his capacity of 
receiver and in his personal capacity. All ‘the surviving 
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descendants of the original testator were made defendants. 
The respondents as plaintiffs alleged that, -owing to the 
interference of tbe appellant and his persistent opposition, 


. Bijoy was not able to recover more than Rs. 4,607 odd 


during his incumbency, while he was compelled to spend 
Rs. 71,572 odd out of his private funds in protecting the 
debottar estate atid performing his obligations as S/edait, 
and that after Bijoy’s death they had to pay a further sum 
on account of the debts of the estate. In the result they 
claimed the sum of Rs. 77,964-9-6 from the estate, or in the 
alternative from the appellant personally. i 


The appellant defended the suit, alleging among other 
things, that the claim was barred by limitation, and that 
neither he nor the estate was under any liability to Bijoy’s 
executors, i 

On the 17th of February, 1899, the Subordinate Judge 
made a decree determining that the claim was not barred 
by limitation. He held that the appellant was liable 
personally so far as he had realised moneys belonging to the 
estate, and that, as regards the rest of the claim, the debottar 
estate was liable for such costs and losses as on enquiry by a 
commission should be found to be reasonable. The appel- 
lant appealed to the High Court. On the 28th of November, 
1900, the High Court held that the claim against the appel- 
lant personally could not be maintained. As regards the 
rest of the claim the learned Judges were of opinion that it 
was not barred. But, although every possible claimant to 
the office of Shehazt was a party to the suit, they thought 
that the debotfar estate was not properly represented, and 
they remanded the suit in order that the prayer of the plaint 
might be amended, so as to raise directly the question as to 
the right to the office of Sedact, and the representation of 
the estate. 


On remand, the Subordinate Judge came to the conclusion 
that the appellant must be considered to be the Shedbadt 
and, as such the proper person to represent the. estate.” He 
directed that two Commissioners should be nominated to 
enquire into and report upon the expenditure in question 
with liberty to state their own opinion in regard to the - 


liability of the appellant as Shedait, 
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On. the 16th of March,’ 19c3, the Commissioners so 
appointed submitted their report. After a detailed examina- 
tion of the several matters referred to them, they stated that, 
in their opinion, the sum of Rs. 49,139 odd was due to the 
plaintiffs, Both parties filed objections. On the 30th of June, 
1903, the Subordinate Judge delivered his final judgment to 
the effect that the amount found due by the Commissioners 
should be reduced to RS. 45,960-11-10. He held that that 
sum was recoverable from the, dedottar estate, then in the 
hands of the appellant as Shehait. 


Both parties again appealed. On the 24th of February, 
1905, the High Court affirmed the decree of the Subordinate 
Judge and dismissed both the appeal and the cross-appeal 
with costs. 


From that order the appellant has appealed to His 
Majesty ia Council. 5 


On the hearing before this Board the learned Counsel 
foe the appellant raised two points. They contended (1) 
that the suit was barred by limitation and (2) that the estate 
of Bijoy was not entitled to be reimbursed out of the dedotiar 
estate, expenditure incurred by Bijoy as Shetait in excess 
of his actual receipts from the property. 


As regards the first question their Lordships are of opin- 
ion that the appropriate period_of limitation is the period of 
six years from the date of Bijoy’s death, and that the suit 


therefore was instituted in time, inasmuch as the amendment 


directed by the High Court did not alter the character of the 
suit and no new defendant was brought on the record. The 
object of the amendment was to determine judicially which 
of the living descendants of the original testator, all of whom 
were already ` parties to the suit, was to be considered 
Shebait. l 


As regards the question of reimbursement, it is quite clear 
and indeed it was hardly disputed, that Bijoy’s estate was en- 
titled to be reimbursed all sums properly expended by him in 
the preservation of the trust estate, as for instance all moneys 
paid in respect of Governmeut revenue and the like, It is 
equally clear that Bijoy’ s estate is entitled to be reimbursed 


C.VIL. 
1909. 
PEARY MOHAN 
MUKERJI 
v 

NARENDRA 

NATH 
MUKERJI. 





Lrod Macnaghten 


so Civ. 
1909. 
PEARY MOHAN 
MUKERJI 
v 
“NARENDRA 
NATH 
MUKERJI. 





Lord Macnaghten 


` 


+ 


{32° PRIVY COUNCIL. (A. L. J. R. 


all moneys properly expended by him in defending his 
position as Skedait, which was challenged unsuccessfully by 
the appellant, Ifany authority is wanted for this pro- 
position it will be found in Walters v. Woodbridge (1). As 
regards the other items of expenditure, their Lord- 
ships are of opinion that Bijoy’s estate is entitled 
to be reimbuřsed all moneys properly expended in 
performing the obligations imposed upon him by the ori- 
ginal testator’s will. The right of indemnity, as has often 
been said, is incident to the position of a trustee. The 


liability in respect of that indemnity is the first charge 


-on the trust estate. The only question is, was Bijoy, as 


' 


trustee, justified in incurring the expenditure for which 
his executors now claim reimbursement? It was contend- 
ed by the learned Counsel for the appellant that Bijoy 
was not justified in spending, as Shedaz?, more than he 
actually received, and that he ought to have managed the 
trust so economically, that at his death, whenever it 
might happen, there should be no outstanding claim 
against the trust estate. This objection is somewhat ungra- 
cious if not absurd. There is no foundation for it in the 
will. The average income of the trust estate on which Bijoy 
might fairly have calculated was Rs. 10,000 a year. During 
the whole- period of his incumbency he received less than 
Rs. 5,000. The diminution of income was due entirely to the 
appellant's wrongful acts. It was not unreasonable to expect 
that, on the cessation of those acts or on the interposition of 
the court which Bijoy invoked, the income would be sufficient 
to defray the expenditure incurred in the meantime in main- 
taining the religious observances prescribed by the founder 
of the trust. 

Their Lordships see no reason to differ from the High 
Court. They will therefore humbly advise His Majesty that 
the appeal should be dismissed. 

The appellant will pay the costs of the appeal. 


Messrs. T. L. Wilson, & Co., Solicitors for the appellant. 


Messrs. Watkins and Lempriere, Solicitors for the respon- 
dents. 

J. M, Parikh, ` Appeal dismissed. 

(1) [1878] L. Rp 7 C. D., 504. j 
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Premption—Wajib-ul-arz— custom or contract —Construction 
STANLEY, C. J. 


The w.z/ib-ul-arz of a village prepared before it was partitioned into seve-  BANERJI, J. 
ral mahals gave a right of pre-emption first to a near sharer (Azssadar karib) 
and secondly to another sharer in the village (dusre hissadar deh). No 
new wajib-ul-arz was prepared at the partition. The plaintiff pre-emptor 
was a co-sharer in of one of the #ahals into which the village was divided 
but had no share in the mahal in which the property purchased was 
situate. The vendee was a stranger to the village. 

Held, per STANLEY, C. J.,—that the plaintiff could assert his right of 
pre-emption notwithstanding the partition and that the words Aéssadar 
deh as used in this wajib-ul-arz, meant a sharer in the village. Daleanjun œ 
Singh v. Kalka Singh. 1. L R. 22 All. 1, distinguished. 

Held, per BANERJI, J ,—that the plaintiff pre-emptor could not pre- 
empt after the partition of the village, as although he was a sharer in the 
village, he was not a co-sharer of the vendor, and that the words Aissa- 
dar deh as.used in the wajid-ul-arg meant a co-sharer of the undivided 
village for which the wajid-wl-arz had been prepared. Dalganjan Singh - 
v. Kalka Singh I. L. R 22 All 1, followed. 


APPEAL under section 10 of the Letters Patent against the 
decision of Mr. Justice AIKMAN reversing the decree of C. D. 
Steel, Esq., District Judge of Shahjahanpur, who had modified 
a decree of Babu Achal Behari, Subordinate Judge of Shah- 
jahanpur. 


Suit for pre-emption. 
` The material facts will appear from the following Judg- 
ment of 


AIKMAN, J —“This appeal arises out of a suit brought by the respon- Aikman, J. 
dents to enforce a right of pre-emption The suit was based on the 
terms of the wajzb-wl-a'z of 1272 framed before any paitition of the 
village had taken place. That wayzb-wl-arz gave a right of pre-emption, 
first to a near co-sharer and-then to a co-sharer of the village (Azssadar- 
deh). Subsequently the village was divided by perfect partition. No 
new waytb-ul-arg was framed The plaintiffs have no share in the 
mahal which has been sold. The plaintiffs claim to pre-empt as being 


© L. P, A, No. 63 of 1909 with L. P. A., No, 61-of 1909. 
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co-sharers in the village. The suit was decreed by the court of first 
instance and the decision of that court was affirmed on appeal by the 
learned District Judge. The vendee comes here in second appeal. The 
first plea uiged is that the wajıd-ul-arz relied on records a contract, the 
term of which has come to an end, and not a custom. In my opinion the 
view- taken as to this by the courts below is right. I can find nothing 
in the language of the passage relied on which would indicate that the 
co-sharers were recording a contract which they then entered into and not 
an existing | custom. 


The next plea is that even if the wajib-ul-arz be the record of a custom, 
the plaintiffs pre-emptors, being no longer co-sharers of the vendors, have 
no right to pre-empt. In my opinion this plea must be sustained. I am 
unable to distinguish this case fiom the Full Bench decision in Dalganjan 
Singh v Kalka Singh (1. L. R,22 All, 1) This case is exactly on all 
fours with that. As was remarked in the case, Govind Ram v. Masthullah 
Khan (1. L. R., 29 All, 295, at p. 300), the custom which prevailed in this 
case was one which gave a right of pre-emption to persons between whom 
there was the common bond that they each owned a share of an undivided 
village and when this comman bond was severed by partition, the custom 
ceased to be applicable. That remark applies to the present case. ln 
this view it is unnecessary to consider the plea contained ın the 6th ground 
in the memorandum of appeal. For the respondents it is contended 
that the appellant cannot maintain this appeal on the giound that he 
took out of court the money deposited by the plaintiffs. If there is any 
force in this contention, it is met by the fact that there ıs no evidence 


. before me in support of the allegation The result is that I allow the 


appeal and setting aside the decrees of the courts below, dismiss the 
plaintiffs’ suit with costs in all courts.” 


The plaintiffs thereupon appealed under section 10 of 
the Letters Patent. z 


D. C. Banerjee (with him Gobind Prasad and Girdhari 
Lil Agarwala), for the appellants :— 


Upon a true construction of the wajzb-ul-ars in question 
the plaintiffs who were A/ssadaran deh (holders of a share in the 
village) were entitled to pre-empt as against the respondent 
who was admittedly a stranger, The custom which was in 
force when the wajib-ul-ars was prepared could not be 
modifed. It either continued or came toan end. It must 
continue as a whole, and therefore the plaintiffs, notwithstand- 
ing partition, were sharers in the village and therefore under 
the custom as evidenced by the wajib-ul-arz were entitled to 
claim pre-emption. He cited 


Gobind Ram vy, Masihullah Khan, [1907], 1, L. R., 29 AIl, 295. 
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[BANERJI; J.- How do you distinguish the present case 


from Palganjan Singh’s case in I. L. R:, 22 All. 1 decided by 
the Full Bench?] 


: f : 

SIR ARTHUR STRACHEY in Dalganjan Singh’s case ruled 
that’ mere partition would not put and end to a custom, and 
that each case must be decided upon its own merits. 


In the present case from the reading of the wajzd-wl-arz 
as a whole, it is manifest that persons holding shares in the 
village had a right of pre-emption. The custom affected the 
whole village and could not be curtailed by reason of parti- 
tion. In the case of Dalganjan Singh, upon a construction of the 
particular waytb-ul-arz, it was held that the pre-emptor should 
have owned a share of an undivided village as was the 
casein ` 


Sahib Ali v. Fatima Bibi, [1909] 6 A. L. J. R., 958. 


The opening words of the present wajib-ul-arz negatived 
any such common bond. 


J. N. Mukerp (with him Sztal Prasad Ghosh), for the 
respondent :—The case of Dalganjan Singh is exactly on all 
fours with the present case. After the partition the plain- 
tiffs owned a share in a separate mahal, and therefore ceased 
to be a co-sharer. 


The following Judgments were delivered 


STANLEY, C. J:—In this appeal is involved one of the 
vexed questions in regard to the right of pre-emption which 
frequently come before the Court. In the suit out of which it 
has arisen the plaintiff-appellants claimed a right to pre-empt 
a sale to Jiwan Ram of a-5 biswas share in a certain village 
relying-upon the provision’ of the wayzb-wl-ara of 1272 Fasl, 
which gave a right of pre-emption first to a near sharer 
(hissadar karib) and secondly to another sharer in the 
village (dusre hissadar deh). The purchaser is a stranger to 
the village. The village was recently partitioned but no new 
wajib-ul-arz was framed on the occasion of the partition. 
The plaintiff is a co-sharer in one of the mahals into which 
the village is now divided but has no share in the mahal 
in which the property purchased by Jiwan Bam is 
situate. a ig ania E : 
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Outside the wayrb-ul-arz neither side produced any 
evidence, The wajib-ul-ars is prima facie evidence of the 
existence of the custom which it records and the only 
question is as to the true construction to be placed upon 
it. The learned Judge of this Court from whose decision 
this appeal has been preferred held over-ruling the two 
lower courts that the case was “on all fours with” the case 
of Dalganjan Singh v. Kalka Singh(}) and that the decision 
of. the Full Bench in that case governs it. If that ruling is 
applicable it is binding upon us and must be loyally followed, 
but let us see what was decided in it. The facts of it were 
these:-—The sale which was sought to be pre-empted was a 
sale of 7 bighas of land in the village of Serai Sitam and the 
claim for pre-emption was based on the wajzd-xl-arz framed 
at the last settlement in 1880—1881. The portion of the 
wajtb-ul-arz relating to pre-emption is contained in Chapter 
II which is headed “as to the rights of co-sharers among 
themselves based on custom or agreement.” Section 13 of the 
Chapter is headed “ as to the custom of right of pre-emption,” 
and the clause embodying the right runs as follows:—“If any 
hissadar wishes to transfer his share (apna hissa) first, he will 
transfer itto his own brother, then to his near relatives, 
thirdly, to owners in the village who are partners in the same 
Khata (Malikan sharik khata), fourthly, to sharers in the village 
(hissadaran deh). If none of these purchase, then he is 
competent to transfer it to any one he likes,” 


It was decided that in every case the question “ whether 
or how far a contract or a custom of pre-emption recorded 
in the wayib-ul-arz of an undivided mahal was still in force 
or who is entitled to claim the benefit of it, was not ce pable of 
any absolute or invariable answer; that it depended in each 
case upon the proper construction of the terms of the parti- 
cular contract or the proper interpretation of the particular 
custom recorded, assuming that there was no evidence of any 
intention on the part of the co-sharers at the time of partition 
to put an end to the contract or the custom; but that there 
is a strong presumption against such claims for pre-emption 
when made after perfect partition by persons who are no 
longer co-sharers of the vendor.” 


(1) [1899] I L. R, 22 All, p. r. 
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No hard and fast rule, it will be observed was laid down 
and the judgment is of importance „more from the lucid 
review of the authorities by the learned Chief Justice, SIR 
ARTHUR STRACHEY and the guidance to be found in his 
judgment in dealing with questions of pre-emption, than as 
a ruling which would govern individual cases. As my 
brother BANERJI said in his judgment in it, “the question in 
each case is that of the construction of the nature of the 
particular custom or contract on which the claim for pre- 
emption is based, and whether the custom or contract can 
apply to the-altered™ state of things which has come into 
existence since a perfect partition.has been eftected.” 


Now let us look more closely into the facts of that case. 

In the first place, it will be observed that Chapter II of the 
wajtb-ul-arg deals with the rights of co-sharers among them- 
selves. Similar words were held by my brother BANERJI and 
myself in the case of Sakib Ali v. Fatima Bibi. (?) to limit 
the meaning of the expression “ malzkan deh” to co-sharers 
between whom and the vendor there was the common bond 
‘of being co-sharers and. that as the plaintiff was not a co- 
sharer with the vendor, she had no right of pre-emption. 
The facts of that case were similar to in fact to those in Dal- 
gangan Singh v. Kalka Singh, and we disposed of the case 
accordingly. 

In the wajiù-ul-arz before us no similar words appear. 
The heading of the clause in the wajib-ul-arg dealing with 
pre-emption is “ relating to the right of pre-emption.” There 
is no heading to Chapter II in which is embraced the words 
dealing with pre-emption. Nothing is to be found in it to 
qualify the plain and simple meaning of the words Azssadar deh, 
namely a sharer in the village or person holding a share in the 
village area. But let us see what was the view expressed by the 
learned Chief Justice in his judgment and what was actually 
decided in Dalganjan, Singh’s case. He refers to the heading 
in the wajib-ul-arz in the Chapter on the view expressed by 
Mr. Justice BLAIR that upon the partition of a village inte 
mahals the old way7b-al-arz disappeared with a legal entity 
to which it applied. He observes: “It appears to me to be 
incorrect to say that upon a perfect partition ‘of a mahal, 


(1) [1909] 6 A. L. J. R., 958. 
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the wayib-ul-arz necessarily disappears or ceases to exist. 
There is no such general rule of law.” Later on he observes, 
“in the absence of any such new way7-ul-arz the old wagio- 
ul-arz remains in force except so far as its provisions are 
inconsistent with the state of things which the partition has 
created.” That, he observes, was expressly held to be “clear 
law” by Mr. Justice BLAIR in Mithu Lal vy. Muhammad 
Ahamad Soid Khan (+). Then he proceeds, “if the wazzb-x- 
arz as a whole is not necessarily abrogated by a perfect par- 
tition, is there any. more ground for holding that the pre- 
emption clause of it -is so abrogated?” Then referring to 
some of the decisions which appear to lay down a general 
rule of law that after a perfect partition no claim for pre- 
emption can be successfully made on the basis of the old 
wajib-ul-arz, he observes: “Others going to the opposite 
extreme, appear to regard partition as a purely fiscal arrange- 
ment concerned exclusively with the collection of the Go- 
vernment revenue, and having no possible bearing upon any 
contract or custom of pre-emption.” Then he remarks, “both 
views appear to me equally open to the objection that they 
treat as an abstract question of law what is really a question 
of the construction of a particular contract or the interpreta- 
tion and application of a particular custom.” “Again,” later 
on he observes, “where the clause does not constitute a 
contract but records a custom, the question is still one of 
its true meaning, though in this case, considering that the 
wording of the clause is often the composition of some igno- 
rant subordinate whose accuracy cannot be assumed, the only 
safe course is to look to the substance of the thing, and 
not to attach undue weight to the particular expressions used. 
The question ts whether the custom is one which necessarily 


pre-supposes the continuance of the co-parcenary body exis- 
ting at the time when the clause was framed. If the custom 
recorded is one by which the right of pre-emption is confined 


` to co-sharers of the then existing mahal, then it appears to 


me that it can no more exist in favour of others after the 
mahal and that particular co-parcenary body have been 
destroyed by perfect partition, than any other custom can 
continue after the class among which it has always prevailed 


{1) [1899] 19 A. W. N., 19. 
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has perished. On the other hand, it is possible to imagine 
a custom of pre-emption which does not depend upon the 
continued existence of the undivided mahal and-its co-par - 
cenary body. A custom in favour of the brothers or other 
near relatives of the vendor, might be an instance.” He 
proceeds: “Again when a Settlement Officer records a custom 
of pre-emption in the wejib-u/-arg of a new mahal created 
by perfect partition of an old one, what is that custom? It 
cannot be something absolutely new or the word custom 
would be a misnomer. It must therefore be something 
which existed before the new mahal and before the partition, 
something therefore which existed in the time of the old 
mahal, which has survived the partition, and which is recog- 
nised as still applicable within the new mahal.” From this 
language we gather that the view of the learned Chief Justice 
was-that in each particular case the court is to see whether 
the custom recorded is one which necessarily pre-supposes 
the continuance of the old co-parcenary body and that if it 
does pre-suppose thé continuance of that body. the custom 
can no longer prevail, but must perish upon perfect partition. 
Later on after refering to the.decison in Abdu? Hai v. Nain 
Singh (+) to'the effect that it would require very strong 
evidence to satisfy the court that after share-holders in a 
mahal had applied for and obtained partition and consequent 
separation of their interest from other share-holders in the 
mahal, they intended that the other co-sharers from whom 
they had separated their interest should be entitled to come 
in and pre-empt in the new mahal and become again their 
co-sharers, the learned Chief Justice observes: “Some of these 
considerations obviously do not apply where the right is 
claimed after partition by persons who having been co- 
sharers in the undivided mahal, are still co-sharers with the 


vendor in one of the separate mahals. Partition has not as 


regards them made so radical a change, they are as closely 
united as before, though by a new bond; there is stil) the 
distinction between them and atrangers whieh it is the 
object of pre-em ption to preserve.” If by the passage last 
ouoted the learned Chief Justice intended to convey that a 
custom whereby asharer in a village is entitled to pre-empt 
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a sale to a stranger only prevails upon pártition of the village 
into several mahals so far as to allow of a right of pre-emption 
in the case of a sale of part of a mahal in which the pre- 
emptor is a co-sharer with the vendor, the proposition is in 
my opinion open to objection. The effect of it would be to 
break up the custom into as many customs as there are 
mahals. This cannot be. A custom must prevail in its entirety 
or not atall. Then he states: “The inference which I draw 
is that while it depends in every case on the particular cir- 
cumstances and especially upon the terms of the particular 
wajtb-ul-arz, whether or how far pre-emption can be claimed 
under it after a perfect partition, there is a strong presump- 
tion against such a claim when made by persons who are no 
longer co-sharers of the vendors.” 

Now it must be borne in mind that in the wajth-ul-are 
with which the learned Chief Justice was dealing the right 
of pre-emption was a right of co-sharers “ among themselves,” 
These words “among themselves” indicate that to enjoy a 
right of pre-emption the claimant must not merely be- a 
sharer in the village which has been partitioned but there 
must be between him “and the vendor this common bond, 


namely, that they ‘each own a fractional share of an integer . 


made up of all the shares held by each. Asto the presump- 
tion which in the view of the learned Chief Justice existed 
against a claim for pre-emption made by person who are no 
longer co-sharers of the vendors, any such presumption what- 
ever its strength be must, as it seems to me, yield to evidence ; 
>it has no place for consideration when there is clear evidence 
to rebut it. 

Referring to the passage in the judgment in the case of 
Motee Sah v. Mussumat Goklee (1), namely, that an essential 
condition of the existence of a right of pre-emption is that 


r 


the parties claiming such a right shall be co-parceners in the ” 


same estate as those against whom the claim is made, a 
relation between the parties which is extinguished by the 
very operation of propfietorship thereby established, the 
learned Chief Justice obseived : “ I infer that the waztb-ul-arz 
in that case confined the right of pre-emption to co-parceners 
of the vendor and that after the partition the plaintiff was 


(1) [1861], S. D. A, N.-W, P., Vol. 1, 506. 
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not such a co-parcener in one of the new mahals. Upon that 
assumption the decision was no doubt right. Zf owever the 


passage means thui whatever the terms of the wajib-ul-arz, no 


one can in any case successfully claim pre-emption who is nota 


. co-parcener of the vendor, tt is in my opinion too widely express- 


ed” It is clear from this that the Chief Justice did not con- 
sider that-in every case the claimant for pre-emption after 
partition must be a co-sharer with the vendor in the mahal 
in which the vendor has a share. 


Referring to the case of Gokal Singh v, Mannu Lal , 


(1) which was a case of pre-emption arising out of a contract, 


~ which gave the right of pre-emption to persons described in 


the report as “share-holder” or “partners” in- the village, he 
observed: “It appears to me that the whole question was 
whether the plaintiffs when they brought their suit were co- 
sharers of the village within the meaning of the contract. 
That depended on whether the pre-emption clause meant 


by co-sharers of the village all persons owning shares within . 


any part of the village area, or all whose shares were co- 
extensive with the whole of that area, or all who whether in 
the whole or in part of the village were ‘co-sharers of the 
vendor, If it had the first meaning, then the plaintiffs, being 
co-sharers of one of- the mahals into which the village was 
divided, were entitled to pre-emption, 


It will be observed that the Chief Justice here recognizes 


_that the expression Azssadaran deh was susceptible of the 


meaning that it embraced “all persons owning shares within 
any part of the village area.” Subsequently in his judgment 
the learned Chief Justice quoted without disapproval the case 
of Abbas Ali v: Ghulam Nabi(?) in which Knox J., held that 
the partition of a village consisting of a single mahal into two 
separate mahals in one of which the plaintiff and the vendor 
were co-sharers and in the other the vendee was a co-sharer, 
did not render the previously framed wajib-u/-arz inapplica- 
ble and that under it the vendee was equally entitled with 


` the plaintiff as a co-sharer of the vendor. 


He also cited the case of Mata Din v. Mahesh Prasad(8). . 


In that case there was a village originally forming a single 


(1) [1885] I. L. R,7 All., 772 (2) [1891] 11 A. W. N., 137. 
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mahal, and the waytb-ul-arg of which gave a right of pre-emp- 
tion to Azssadaran not of the mahal but of the mauzah. There 
was a prefect partition of the village into three mahals for each 
of which a new wazib-ul-ars was framed and in each the pre- 
emption clause was copied veréattin from the old wajth-ui-ars. 
At that time one of the new mahals belonged to a single 
owner. Upon the sale of property in that mahal a suit for 
pre-emption was brought by a person who was a co-sharer 
in another of the new mahals. MAHMOOD, J., held that the 
plaintiff was entitled to pre-empt as a co-sharer of the mauzah 
notwithstanding the partition and the fact that he was not a 
co-sharer of the vendor in the mahal in which the property 
sold was situate. The comment of the learned Chief Justice 
upon this decision is “whether Mr. Justice MAHMOOD’S con- 
clusions in that particular case were correct or not, I cannot 
doubt that his method of deciding it upon the construction of 
the contract contained in the zwuyrb-ué-arz was the right one.” 
This, it is to be observed, was the case of a right of pre-emption 
existing by contract and not by custom, but it is useful as a 
guide in the case of a claim for pre-emption existing by 
custom. 


Then later on he commented upon the case of Mithu Lal- 
v. Muhammad Ahmad Sata Khan (1) which was decided by 
BLAIR and AIKMAN, JJ. The suit in that case was based on 
on a pre-emption clause recording a custom of pre-emption 
in favour of co-sharers in the village. The village was, at 
the time when the wwaytb-ul-arg was framed, an undivided 
mahal. It was afterwards divided by perfect partition into 
two separate mahals and no new wajtb-ul-are was framed. 
The plaintiffs and the vendors were co-sharers in the mahal 
in which the property sought to be pre-empted was situate, 
The vendeé was sole proprietor of the other mahal, his only 
connection with the other being that he owned in it certain 
rent-free land. The court held in substance that the old wajed- 
ul-arz and the old custom still remained in force in so far as 
they were not inconsistent with the state of things created 
by the partition. The Chief Justice saysas to this that the 
Judges took for granted that “co-sharers in one of the separate 
mahals were co-sharers in the village within the meaning of 
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the wajtb-ul-arz” but did not discuss the question. Then he 
observes, “all depends on what the wajzb-ul-arz meant by ‘co- 
sharers in the village’ If it included all persons who might 


- thereafter be co-sharers in any part of the village, the deci- 


i 


sion was right. If it meant all persons who were co-sharers 
in the entire undivided village for which the wajtb-ul-arz was 
framed, the decision was wrong, for the plaintiffs after the 
partition were no more co-sharers of the village in that sense 
than the defendant vendee. As a matter of fact the only 
co-sharers in the village at the time when the wayjzb-ul-arz 
was framed were co-sharers of the undivided village.” 


Then he refers to the question before the Full Bench 
namely whether the plaintiff was a Azssadar deh within the 
fourth category of pre-emptors, and dealing with the conten- 
tion that “Azssadar” did not in the wajib-ul-arz in question 
mean a co-sharer ofa mahal in the sense in which that term 
is used in the Land Revenue Act, but merely ‘the holder of a 
share, he observes, “ according to this argument a Azssadar deh 
merely means one who owns or holds a share within the area 
of the village. If that is the meaning then notwithstanding 
the partition the plaintiff is entitled to pre-emption for the 
deh or village still remains and he is still a 4¢ssadar, or owner 
of a share, within its area.” On the other hand, he observed, 
“if hissadar means not merely the owner of a share but a 
co-sharer, and /zssadar deh means a co-sharer of the entire 
village for which the ‘ wayib-ul-arz was framed, then as the 
effect of the perfect partition was to destroy the „class of Ats- 
sadaran deh altogether, neither the plaintiff nor any one else 
can now claim pre-emption as a member of it” Then he 
explains that the word Azssadar used in the wazib-ul-arg under 
consideration by the court “ought to be construed in the 
same sense as the same word in the opening words of the 
clause,” namely, “if any 47ssadar wishes to transfer his share 
apna hissa? In view of the fact that the word dzssadar is 
there used without the word dek, he was of opinion that 4zs- 
sadar meant a co-sharer and not merely a sharer in the village, 
No such qualifying words are to be found in the wajib-ul-arz 
before us. Mr: Justice AIKMAN in his judgment in Dalganjan 
Singh’s case pointed out that the claim of the plaintiff was based 
on the clause in the wa7tb-ul-arz which occurs in a chapter deal- 
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ing with the rights of co-sharers among themselves. I now gather 
from the language of the learned Chief Justice that his view. was 
that in the case of a right of pre-emption existing by custom, 
the right must after perfect partition continue to prevail in , 
its entirety, or else be treated as having fallen into abeyance, . 
or as having been extinguished. I find in it no support for 
the proposition that a custom of pre-emption can be treated 


‘as liable to modification by perfect partition, that is, that it 


‘must be held to be subject to such modifications as were 1en- 
dered necessary by the partition.’ It is further clear from the 
language of the Chief Justice that his view, in which the-other 


members of the court concurred, was that the question how 


far a custom of pre-emption recorded in the qwajtb-al-arz of 
an undivided mahal was still in force, or who was ‘entitled to 

claim the benefit of it, depended in each: case upon the 
proper interpretation ofthe particular custom recorded. He 
attempted to lay down no rigid rule on the subject but on the 
contrary carefully abstained from doing so. In Dalganjan 

Singh’s case a key to the meaning of the wajib-ul-arz was 

found in the heading to the portion of it relating to pre- 

emption, namely, “as to the rights of co-sharers among them- 

selves based on custom or agreement.” The words “co- 

sharers among themselves” indicate that not sharers in the 

village merely, but co-sharers in the village between whom 

the common bond exists, namely, that each owns a share 

of an integer made up of the shares held by all, was intended. 

In the case of Sahih Ali v, Fatima Bibi to which I have 

already referred, for similar reasons the ruling in Dalganjan_ 
Singh’s case was applicable and was followed by myself and 

my brother BANERJI. 


In the case of Ram Din v. Pokhar Singh() the custom 
of pre-emption relied upon ran as follows :— “If a co-sharer 
is desirous of transferring his share, he shall transfer it 
first to his near relative and next to shdters in the village 
(hissdar deh), and then on their refusal he may mortgage 
vor sell it to any one he likes.” It was held by my brother 
BANERJI, and I think rightly, that upon a true construction 
of the wajib-ul-arz coupled with a clause in a later wajib-ul. 
are to the effect that the parties accepted the right of 
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pre-emption, the two documents amounted to a: record of a 
custom of “pre-emption prevailing’in the village and that a 
near relative need not also be a co-sharer. It was contended 


before him that a hear relative could not pre-empt unless — 


he was also a co-sharer. -My brother BANERJI repelled this 
contention observing’ that such a construction could only 
be justified by reading into the wajib-ul-arzg words which 
did not appear init. “Under that document,” he observed, 
“ pre-emptors of the first class are near relatives without any 
qualification, and pre-emptors of the second class are co- 


sharers in the village. If the intention had been that pre- 


emptors of the first class must also be co-sharers, nothing 
could have been easier than to insert appropriate words 
to indicate that intention. As the waytb-ul-ars is worded 
it.is only near relatives, whether they are co-sharers or not, 
who come under the category of pre-emptors of the first 
class.” This ‘case is an illustration ofa custom whereby 
a party enjoys a right-to pre-empt who is nota co-sharer 
with the vendor or a sharer at all in a village. Why should not 
the same considerations apply to the case of a hissadar karibi 
that is a relative who is a sharer in the village? Ifacommon 
bond is found in the one case in relationship, way, I ask 
should not in the other a common bond be found in mem- 
bership of the village community coupled with relationship? 
Why should the additional condition be imposed, namely, 
that the pre-emptor must be a co-sharer with the vendor? 


In the case of Ausere Lal v Ram Bhajan Lak?) in which 
on partition of a village into two separate mahals, the provi- 
sions of the former wajib-ul-arz which recorded a custom 
of pre-emption as existing in favour of amongst others, 
sharers in the village (Aissadar deh), were copied verbatim 
into the wayib-ul-ars of each of the new mahals, it was 
held by Justice SIR WILLIAM BURKITT and myself that a co- 
sharer in the village was entitled to pre-empt a sale of pro- 
perty situate in one of the new mahals in which he had no 
share. SIR, WILLIAM BURKITT ‘was a member of the Bench 
which decided Dalganjan Singh’s case. 

© Now let us see what is-the language in which the custom 
in the case before us is set forth in the zvajzb-ul-arz. The 


(1) [1g05] I. L. R., 27 All, 602 


CiviL 
1909-10. 
Dori 
v. 
Jrwan Ram. 





Stanley, C. f. 


CIviIL 


1909-10. 
Dori 
v. 
Jrwan Ram, 





Stanley, C. J. 


146 HIGH COURT. ALJ R 


custom is that if a sharer (Azssadar) wishes to sell his Aakiat, 
then he shall do so first toa near sharer (Aissadar karib) 
and if he shall refuse then to another sharer in the village 
(Dusre hissadar deh). There is nothing whatever to be found 
in the wazib-ul-arz, so far as I have been able to discover, 
to qualify the meaning of the expression Azssadar deh, and 
as I have said, there is no evidence outside the wajb-ul-arz 
to furnish us with any guidance. De means a definite 
area of land with houses upon it. Its equivalent “mouza” 
is defined in Wilson’s Glossary as “one or more clusters of 
habitations and all the lands belonging to. their proprietary 
inhabitants.” Every one who owns a portion of that area 
has a share inthe village andis a hessadar. Hissadar pri- 
marily means “one who owns a share, Azssa.”’ In the pre- 
emptive paragraph a preferential right of pre-emption is 
given to a 4issadar karib and in case of his refusal to another 
(dusre hissadar deh). The word “another” furnishes a key 
to the meaning of Aissadar as used in-the earlier part of the 
paragraph. That meaning is “sharer in the village.” The 
paragraph amplified would run thus :—“If any sharer, in 
the village (Aéssadar) wishes to sell or mortgage his hakzat 
he must do so first to a sharer in the village who is 
a relation (Azssadas karib) and in case of his refusal to ` 
another sharer in the village (Azssader deh).” In this wajib- 
ul-arz there is no such context to be found asin Dalgańjan 
Singh’s case rendered the meaning of ‘co-sharer’ appropriate 
to the word 4zssadar. The custom in this case sprung up 
at atime when presumably it was not in the contemplation 
of the sharers in the village that the village would be broken 
up into distinct parcels by partition. The meaning of the 
expression /zssadar deh meant in the eyes of the villagers 
a sharer in the village. 


What then is the effect of perfect partition upon a custom 
under which the sharers in a village are entitled to pre-empt? 
The old custom cannot be treated as capable of modification 
to meet the altered circumstances. A custom must not 
merely be ancient but it must be continuous, uninterrupted, 
uniform, certain and definite. Unless the effect of partition 
is to extinguish the custom it must prevail in its entirety. 
If we qualify the expression Æčssadar deh as used in the 
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wajib-ul-arz by a condition that a %issadar who claims a 
right of pre- emption must be a co-sharer in the mahal in 
which the property sought to be pre-empted is situate, we 
shall be altering and modifying the custom. It appears to 
me therefore that the custom must prevail in its entirety or 
not at all. Now the custom in this case is not one in my 
opinion which necessarily pre-supposes the continuance of 
the village as an undivided village—no more than did the 
custom which was the subject of consideration in the case 
of Ram Din v. Pokhar Singh. The object of a custom of 


pre-emption is -to exclude strangers from participation in 


the ownership of a village or other area. There is no reason 
why a custom such as that which is recorded in the wajib- 
ul-arz in the present case should be treated as extinguished 
upon partition of the village into separate mahals. The 
sharers in each of the new mahals continue to be! sharers 
in the village and there is still the common bond between 
them that they are sharers in the village. 


‘The learned Judge from whose decision this appeal has 
been preferred in’ overruling the decision of both ‘the lower 
courts stated that the case was exactly on all fours with the 
case of Daleanjan Singh v. Kalka Singh. I think that I 
have shown that this is not so, in view of the fact that there is 
to be found in the wayid-ul-arz in that case language which 
qualified the meaning of the expression Aissadaran deh. The 
question before us nearly resembles that which was decided 
by my brother the late Sır WILLIAM BURKITT and myself in 
Auseri Lai v. Ram Bhajan Lal. The learned Judge does 
not allude to that decision but he quotes the following passage 
from a judgment which I delivered in Govind Ram v. Masih- 
ullah Khan(!) :—“ As was remarked,” he observed, “in that 
case, the custom which prevailed in this case was one which 
gave a right of pre-emption to persons between whom there 
was the common bond that they each owned a share of an 
undivided village, and when this common bond was severed 
by partition the custom ceased to be applicable.” ’ This is not 
' a complete question. The important words which introduced 
the words quoted by the learned Judge are omitted by him. 
These words are “It may be said that” and the passage 


-— -0 [1969] I. L. R., 29 All, 295. 


CIVIL 





1909-10. 
Dori 
v. 
Jiwan Ram. 





Stanley, C. J. 


«<@ 


CIVIL 





1909-10, 





- Dori 
v 


Jrwan Ram. 





Stanley, C. J. 


` 


’ 


{v 


‘J A en 


148 HIGH COURT [A LJ. R 


coupled with the succeeding passage in the judgment was 
intended to show that the plaintiff was on the horns of a 
dilemma, namely, that if he contended that the custom which 
he relied on was one which gave a right of pre-emption to 
persons between whom there was the common bond that they ` 
each owned a share of an undivided village, then his suit 
failed inasmuch as in that case the custom had ceased to be 
applicable ; but that if on the other hand, the custom still 
prevailed, then the vendees respondents stood on the same 
level as regards pre-emption as the plaintiff, and in either view 
the plaintiff's suit failed. A perusal .of the ,entire- passage 
shows what was intended to be conveyed. It appears to me 
that the learned Judge imposes a heavier burden on the 
decision in Dalganjan. Singh’s case than it was intended to 
bear. In it the particular wayid-ul-arz before the court was 
construed and stress was laid upon language used in it which 
was held to support the decision arrived at. No such 
language is to be found in the cayib-ul-arz before us. We 
have not got here the words “apna Aissa” unaccompanied, by 
the word“ deh .” We have no such heading to the chapter 
in which the clause as to pre-emption is included as was 
found in Dalganjan Singh’s case, namely, rights of co-sharers 
inter se. We have simply to interpret the words Aéssadar deh 
as they appear in the wayjtb-ul-are without qualification The 
terms “ Aissadar deh” are clear and unambiguous, and mean 
asharer in the village. Partition as regards such sharers has 
not made a radical change; they are as closely united as 
before ; and there is still the distinction between them and 
strangers which it isthe object of pre-emption to preserve. 


` The common bond of membership in the village community 


still subsists. Whatever presumption there may be against a 
claim for pre-emption when advanced by a person who is no 
longer a co-sharer of the vendor, no such presumption ought 
in my opinion to be allowed to prejudice or affect clear, 
unambiguous and unqualified words such as are to be found in 


' the wayib-ul-arg before us. In my opinion the learned Judge 


of this Court was wrong in overruling the decisions of the 
lower courts, f au 


In coming to this conclusion I am guided by the language 
of the judgments in Dalganjan Singh's case and am in no. 


a 
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way questioning the authority and binding nature of that 
decision. In the wayzb-ul-arz then before the Court language 
was found which led the Court to hold that Azssadar meant 
a co-sharer. In the wajib-ul-arz before us there is no such 
qualifying Janguage and we have therefore only to interpret 
the words Azssadar deh according to their strict, plain, 
common meaning. This meaning I take to be a sharer in 
the village. L i 

I would therefore allow the appeal, set aside the decree of 
“the learned Judge of this Court and restore the decree of the 
lower appellate court. 


BANERJI, J :—I agree with Mr. Justice AIKMAN that this 
case cannot be distinguished in principle from the Full 
Bench decision in Dalganjan Singh v, Kalka Singh. In 
that case the following propositions were laid-down :— 


(1) Where on the partition of a mahal no new wajib-ul-ars 
has been framed for any of the new mahals, a custom or con- 
tract of pre-emption recorded in the waytb-ul-arz before 
partition does not necessarily come to an end and cease to 
have effect and operation. 


(2) The question whether or how far a contract or a custom 
of pre-emption recorded in the wajtb-ul-arz of the undivided 
mahal is still in force, or who is entitled to claim the benefit 
of it depends in each case upon the proper construction of 
the particular contract or custom. For example, if a contract 
of pre-emption contained an express covenant to the effect 
that persons entitled to pre-emption would not be deprived 
of their right by a perfect ‘partition of the mahal, the right 
would not be affected by partition. Again, if a brother or 
other relative, who is not a co-sharer, has the right of pre- 
emption, a partition of the mahal would not affect his right. 
Another instance may bea case similar to that of Janki v. 
Ram Pai tap (+), where before partition a shareholder in one 
‘mahal had the right to pre-empt property situate in another 
mahal. i ! 

(3) There is a strong presumption against a claim for pre- 
emption when it is made after perfect partition by persons 
who are no longer co-sharers of the vendor, and where the 
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language of the wajib-ul-arz is ambiguous this presumption 
may be conclusive. This view was also held by KNOX and 
AIKMAN, JJ. in Addul Hai v. Nain Singh 0). 

The learned Judges constituting the Full Bench’ then 
proceeded to consider whether the custom recorded in the 
wajib-ul-are relied upon in that case was applicable to the 
altered state of things which arose’ after partition and 
answered that question in the negative upon a true construction 
of the terms of the waytb-ul-arz, The provisions of the 
wajib-ul-arg of 1272 Fasli on which reliance’ is placed in, 
the case before us are in my opinion substantially the same 
as those of the wayid-wl-arz in the Full Bench case and 
must be construed in the ‘same way. The wajeb-ul-are of 
1272 Fasli provides as follows :— “ If any. Azssadaz wishes 
to sell or mortgage his haguzat (right) ne should first inform 
his near share-holder and on their refusal, his other co-sharers 
in the village (dusre dissadaran deh) and sell or mortgage for 
proper price”, In the case of Dalganjan Singh v. Kalka 
Singh the terms of the wajib-ul-arz, as set forth in the 
judgment of the learned Chief justice, were these :—“ If 
any Aissadar wishes to transfer his share (Azssa) first he will 
transfer it to his own brother,...fourthly, to the Azssadar deha” 
The question in that caSe,as in this, was whether a person 
holding a share in the village but not in the same mahal 
as the vendor, had a right of pre-empzion after the partition 
of the village. The learned Chief Justice, Sir ARTHUR 
STRACHEY, who delivered the principal judgment in the case, 
held: that the words Asssadar deh in that waytb-ul-arg meant. 
“a co-sharer of the undivided village for which the wajib- ul- 
arz was framed”. -And he came -to this conclusion upon; 
as he says, “ two main- considerations.” The first was that “ the: 
word hissadar as used in the fourth category of pre-emptors, 
€ hissadaran deh) must be construed in. the same sense as. the 
same, word in the opening words of the clause ‘if any. kissadar 
wishes to transfer his share’ ” He then held that the opening- 
words of the clause meant “ if any co-sharer in this mahal 
wishes to transfer his share therein” anc that “ the subsequent 
words | ‘he ‘ssadaran deh’ mean ‘ co-sharers of the undivided 
village’, not ‘ owners ‘of, shares in any sub- -division . of the. 

o [1897] I L R, 20 All, 92. 
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village ’ ”. The second consideration which led him to 
come.to the above. conclusion is thus stated in the judgment: 
“We are interpreting and applying à particular custom of 
which the plaintiff ‘claims’.the benefit. In- considering who 
is entitled to the benefit of a custom it is essential to see who 
are the persons among whom it has in fact habitually prevailed. 
It cannot be claimed by any.one who is not a member of the 
class thus determined. Now there canbe no doubt as to 
what was the class of persons who at the time when the 
wajib- ul-arz was framed, habitually exercised the right of pre- 
emption | by virtue -of the custom. They were the co-sharers 
of the undivided mahal which the village Serai Sitam then 
formed ‘and no others, There was no distinction -between 
shareholders in the village and co-sharers of the entire village; 
. there ‘was’ only a Single class of co-sharers. That-is the only 
class among whom the custom actually prevailed, and to 
whom therefore the right belonged. It is now sought to apply 
the custom for the benefit of the plaintiff, who stands in a 
totally different relation to the village, to the vendor, and to 
the property sold. He is not a co-sharer of the entire village. 
He is not a member of the class who exercised the right of 
pre-emption at the time when the custom was recorded. He 
is a member of a class which only came into existence 
through the partition, of persons who have shares in a particu- 
lar sub-division of the village. He is not even a co-sharer 
of the vendor. To allow him to pre-empt under the old 
wajtb-ul-arz would be, in my opinion, to change the custom 
while professing to apply it”. It is thus clear that the 
basis of the learned Chief Justice’s decision was not the fact 
that the custom of pre-emption recorded in the wayzb-ul-arz 
appeared in a chapter which was headed “Rights of co-sharers 
among themselves.” The other judges agreed with the 
learned Chief Justice. In my judgment in that case I said :— 
“In my opinion the true construction of the custom as recorded 
in the wajib-ul-ars is that itis only such a shareholder as 
is also a co-sharer, who has the right of pre-emption as a pre- 
emptor of the fourth class. At the time when the wajtb-ul-ars 
> was prepared all the shareholders were also co-sharers. The 
custom which was embodied in the zazzb-ul-arg evidently had 
reference to that description of share-holders. Therefore by 
virtue of such a custom the plaintiff, who is the holder 
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,ofa share in the village, but not a co-sharer of the vendor, 
has no right of pre-emption.” I see no reason to alter the 
opinion there expressed, and, as I have said above, I cannot 
distinguish the case before us from the Full Bench case of 
Dalganjan Singh v. Kalka Singh. I feel myself bound to 
follow the interpretation of the words hissadaran deh adopted 


by five learned Judges in that case. I would, therefore, 
dismiss the appeal. 


By THE COURT :—In view of the provisions of the 
Letters Patent the order of the Court is that the decree of 
the learned Judge of this Court be set aside and the decree 


of the lower appellate court be restored. The parties will 
abide their own costs in the High Court. 


Appeal dismissed. 
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KANHAI RAM AND ANOTHER 
versus 
AMRI AND OTHERS* 
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Hindu-Law—Stridhan—Property, acquired by adverse possession—Code 
of Civil Procedure (Act XIV of 1882), section 43. 

Property acquired by a female by adverse possession is her S/ridhan 
and as such passes to her legal heirs. Brij Indar Bahadur v. Ranee 
Janki Koer, L. Ra 5 L A. 1 followed. 

A Hindu reversioner during the life time of the female in possession 
of some property sued to have a deed of gift in respect of part of the 
property set aside. Æeld that a subsequent suit by him after that female’s 
death for recovery of the possession of the property was not barred by 
section 43 of Act XIV of 1882. ae 

FIRST APPEAL from a decree of Maulvi Muhammad Shaf, 
Subordinate Judge of Aligarh. 

Suit for possession of property. : + 

The court below dismissed the suit. l 

The plaintiffs appealed. 

The material facts and arguments appear from the judgment 

Durga Charan Banerjee, for the appellants referred to 

Mohim Chunder v. Kashi Kant, [1897] 2 C. W. N., 161 gia 

Balwant Singh v. Ram Dei, [1906] S. A. 414 of 1905, unreported, . 
finally decided on December, 7, 1906,(1) i : 


0S o mmm I aaaammmMMŘħ : 

(1) Judgaient in S. Av 414 of 1905, decided on December, 
7, 1906:— i ' 

STANLEY, C. J, AND Knox, J.—In the suit out of which this 
appeal has arisen the plaintiff appellant Balwant Singh claimed to be 
entitled to the possession of a certain house which formerly belonged 
fo his relatives Ram Chandra and Lachman. In his plaint he sets’ 
forth the death of Lachman in the year 1875, the death of Ram Chandra 
in the year 1876 and states that after the death of Lachman, his widow 
Musammat Jamna Dei had been in possession and occupation of the 
house first jointly with Kam Chandra during his life time and sub- 
sequently with Musammat Chinti the daughter of Ram Chandra. Then 
the plaint sets forth “the death childless of Musammat Chinti in 1886 
and that since that date Musammat Jamna Dei had been in exclusive 
“possession of the house until her death on the 18th of January, 1903. 
The plaintiff then alleges that he is the nearest reversioner ‘of Lachman’ 
and Ram Chandra and upon these facts he bases his claim to possession. 
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Govind Prasad (with him J. N. Chaudri and Girdhari 
Lal Agarwata), for the ee supported the judgment 
of the court below. 


The judgment of the Court was‘delivered by 


STANLEY, C. J.—This appeal arises out of a suit, to re- 
cover possession of property which formerly belonged to cne 


“` Ganga Din. Ganga Din was one of the two sons of Salig 


Ram, Sheo Lal being the other. Ganga Din had a son 
named Khushal Ram, who diéd in his father’s life-time, leav- 
ing a widow, Musammat Ishri, him surviving. The other son 
of Salig Ram, namely Sheo Lal, had ason named Narain Das ` 
and his wife was one Musammat. Amri, 'a defendant in the suit. 
Ganga Din died in the year 1882 or 1883, leaving his 
daughter-in-lav Musammat Ishri him surviving, who upon 
his death entered into possession of his property and continu- 
ed in possession until the year 1899, when she died. It has 
been found by the court below, and there is no controversy as’ 
to this, that Musammat Ishri acquired an ‘absolute title to the 
property of Ganga Din by adverse possession. The plaintiffs 


Included in the prayers for reliefis a prayer that “having regard to 
the facts of the case, any additional relief or any relief in place of the 
relief sought which the court may be able to grant, may also be granted”. 
The court of first instance settled amongst other issues, the issue 
whether. Musammat Jamna Dei had been in adverse possession of the 
house for over 12 years and had become absolute owner at the time of 
her death, and if so whether or not the plaintiff was entitled to inherit 
that: property. He held that the plaintiff was entitled’ to succeed as 
the revetsionary heir-of Ram Chandra and Lachman, -but that evén if 
Musammat Jamna Dei became absolute owner by adverse possession 
for over 12 years that would make the property her personal property 
and in respect of it the plaintiff as her husband’s nearest heir was 
entitled to succeed. On appeal the learned District Judge reversed 
the decision of the court below holding that in his plaint the plaintiff 
did not claim to be entitled to the property as the heir of Musammat 
Jamna Dei but that he merely claimed it as the nearest heir of 
Lachman and Ram Chandra. He says in his judgment that finding 
that Musammat Jamna Dei had acquired title by adverse possession 
he need not go into the other points as to Whether the suit being 
brought on the present plaint, a decree in favour of respondent as 
heir of Jamna Dei could be passed. -“it was not prayed that respondent 
should be put into possession of the property as heir of Musammat 
Jamna Dei, no issue was struck as to whether the respondent was her 
heir to decide which it might even be necessary to consider the que: tion 
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claiming to be the nearest reversionary heirs of Musammat 
Ishri instituted the suit out of which this appeal has arisen for 
recovery of possession of the property. The court below has 
dismissed their claim on three grounds: First of all, the court 
held that the suit was barred by. limitation, it not having been 
brought within 12 years from the death of Ganga Din. The 
learned Subordinate Judge was of opinion that the plaintiffs’ 
claim was as reversionary heirs of Ganga Din for the recovery 
of his property; but upon a perusal of the plaint it will „be 
seen that their claim was not based on their heirship to 
Ganga Din but on their heirship to Musammat Ishri, In the 
third paragraph of their plaint the plaintifis say that they are 
the heirs and next reversioners of Musammat Ishri and are 
entitled to the possession of the property in dispute. Musam- 
mat Ishri having acquired title by adverse possession, it passed 
upon her death to her heirs, whoever they may be, as her, 
stridhan. She died in 1899 and the present suit was ‘instituted. 
on the 8th of May, 1906, that is well within the period of. 
12 years. The Jearned Subordinate Judge thinks that pro-. 
perty acquired by a female by adverse possession is not her, 
stridhan : but this is contrary to the views expressed by their 
of Stridhan, the heirs being aie according to the kind of Stridhan 
the property in question was”. This is altogether in our opinion too 
narrow a construction to aN upon the language of the plaint. The 
plaintiff set forth all the facts material for the- determination of his 
rights in respect of the property and whilst he asked for proprietary 
possession as the nearest reversioner of Lachman and Ram Chandra 
he also asked that “having regard to the facts of the case, any additional 
relief or any relief in place of the relief sought which the court may be 
able to grant, may also be granted” to him. We think that the learned 
Additional Judge ought to have determined the question which was-knit 
“between the parties in the court of first instance, namely, whether in 
view of the facts the plaintiff was entitled to inherit the property whether 
as heir of Lachman and Kam Chandra or as. heir of Musammat Jamna 
Dei. Before therefore we`can determine this appeal we must refer the 
following issue to the learned Additional Judge for determination, 
namely, “is the plaintiff the nearest reversionary heir of Musammat 
Jamna Dei and as such entitled to her s/ridhan including the house in 
question”? i . 

We refer this „issue under the provisions of section 566 of the Code 
of Civil Procedure and direct that the lower appellate court shall take 
such additional relevant evidence as may be adduced by the parties. 


On return of the finding the parties will have the usual ten days for 
filing eblechous: - 
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Lordships of the Privy Council in the case of Brij Indar 
Bahadur Singh v. Ranee Janki Koer (4) and also contrary to the 
decision in Mohim Chunder Sanyal v. Kashi Kant Sanyal (?), 
(see also the decision of this Bénch in the case of Balwant 
Singh v, Musammat Ram Det. S.A. No. 414 of 1905. Decided 
on the 7th of December, 1906, which has not been reported.* 


‘It is clear upon the authorities that property so acquired by a 


female is her sér?dhan and as such stridhan passes to her heirs. 

Then the learned Subordinate Judge was of.opinion that the 
suit was barred by section 43 of the former Code of Civil Pro. 
cedure for these reasons :—Musammat Amri, the widow of 
Narain Das, entered into possession of her husband’s property 
upon his death. She made a gift of portion of it to one Gopal 
Sahai ; whereupon the plaintiff claiming to be the reversionary 
heirs of Narain Das instituted a suit to have this gift in favour 
of Gopal ‘Sahai-set aside as against them. The gift was set 
aside on the ground that Musammat Amri had only a.widow’s 
life estate and was not entitled to dispose of the property of 
Narain Das beyond her life estate. The court below was of 
opinion that the plaintiffs in that suit ought to have claimed 
the property which they seek to recover in this suit but in 
this the learned Subordinate Judge is clearly in error. The 
claim in the former suit to have the deed of gift set aside 
was based on a distinct cause of action. It was not incumbent 
on the plaintiffs in it to join-a claim to recover the property 
owned by Musammat Ishri. f 

The preliminary grounds therefore upon which the court 
below dismissed the suit are untenable, and it will be necessary 
therefore to remand the suit to that court for trial upon the 
merits. We accordingly allow the appeal, set aside the decree 
of the court below and we remand the suit to that court 
under the provisions of order 41 rule 23 of the Code of Civil 
Procedure, with directions that it be re-admittedin the file 
of pending “suits and be disposed of according to law. The 
appellants will have the costs of this appeal in any event, in- 
cluding fees in this Court on the higher scale. All other costs 


will abide the event. 
.. Appeal allowed—Cause remanded. 
(1) [1897] L. R, 5 1A, 1. S. © I C. L R. 318. 
(2) [1897] 2 C. W. N., 161. ' 
* Since reported as foot-note to this case, 
(The order remanding the case was made on June 27, 1906.) 
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CHHUTTAN LAL 
VEVSUS 1 
SHIAM PARSHAD AND OTHERS, * 


Registration Act (III of 1877), section 33—Power of attorney—Not 
executed before Sub-Registrar—Authentication—Presentation of docu- 
ment by the attorney—Validity of such presentation, 


A purdanashin jady executed a power of attorney and signed it 
before its presentation to the Sub-Registrar. The Sub-Registrar went 
to her house, satisfied himself that she had voluntarily executed it 
” and authenticated the document bya certificate to the effect that he had 
so satisfied himself. Æeld that the requirements of section 33, Registration 
Act, were carried out. 


Held, further that the presentation of a mortgage deed for registration 
by the agent who acted under such a power of attorney was a valid pre- 
sentation. m, 

FIRST APPEAL from a decree of Maulvi Muhammad Shafi, 
Subordinate Judge of Aligarh. > 


Suit, for sale on foot of mortgage. 
Question if the mortgage deed was validly registered. 


` The executant Musammat Mulkunwar a purdanashin lady 
on the 28th October, 1897, executed a general power of 
attorney in favour of Narain Prasad and Mazhar Ali Khan, 
and on the 31st October, following executed the mortgage 
deed in suit. On the 4th November, 1897, both the docu- 
ments were presented for registration on behalf of the lady 
at the office of a Sub-Registrar by Muzhar Ali Khan. On 
the next day the Sub-Registrar proceeded to the dwelling 
house of the lady and on her admitting the execution and 
the completion of the documents registered the power of 
attorney and the mortgage deed.’ The court of first instance 
repelled the objection as to the validity of the registration and 
decreed the suit. One of the defendants ‘appealed. - 

J. N. Chaudri (with him Moti Lal Nehru and S. C. Banerji), 
for the appellant, referred to sections 31, 32 and 33 of 
the Registration Act (III of 1877) and contended that the 

* F.A. No!206 of 1908. ~ 
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registration was invalid because the mortgage deed ‘had not 

been presented by an agent or representative of Mul Kunwar 

duly authorised by a power of attorney executed before and 

authenticated by the Registrar or Sub-Registrar within whose 

district or sub-district the principal resided. He relied upon 
Mujib-un-nisa v. Abdur Rahim, [1900] I. L. R. 23 Al ,233, 241, P. C. 
Ishri Prasad v. Baij Nath, (1906) 1. L. R. 28 All, 707. 

Sundar Lal (with him G. W. Dillon, D. C. Banerjee and 
Jung Bahadur Lal), for the respondents, relied upon, the 
Proviso to section 33 of the Registration Act and contended 
that Mulkunwar as a pusdanashin lady was exempt by law 
from personal appearance in court and was not therefore 
required to attend at any registration office for the purpose of 
executing any power of attorney. The Sub-Registrar in this 
case went to the house of the lady and was satisfied that the 
power of attorney had been voluntarily executed by her. 

J. N. Chaudri, in reply :— 

The groviso does not dispense with execution before the 
Sub-Registrar, but makes provision for the case where a 
question is raised as to the voluntary execution of a power of 
attorney. There is moreover a distinction between an endor- 
sement regarding execution and an authentication by the 
Registrar (vide, rule 147 Registration Manual.) Here the 
power of attorney was never authenticated by the Sub- 
Registrar. i 


The Judgment ofthe Court was delivered by 


BANERJI, J :—The suit out of which this appeal has arisen 
was brought by the plaintiffs-respondents for sale upon a 
mortgage executed on the 31st of October, 1897, by Musam- 
mat Mul Kunwar and one Budh Sen. The appellant who 
was the fifth defendant to the suit is the purchaser of the 
mortgaged property. It is contended on his behalf that the 
mortgage deed was not validly registered and cannot therefore 
affect the mortgaged property. The foundation for this con- 
tention is that the document was presented for registration 
by one Mazhar Ali who purported to hold a general power of 
attorney from Musammat Mul Kunwar. It is urged that 
the power of attorney was not registered and authenticated in 
accordance with the provisions of the Registration Act and 


Ay 


h 
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that therefore the presentation of the mortgage deed for 
registration was not a valid presentation, In our Judgment 
this contention has no force. The mortgage deed was present- 
ed for registration by Mazhar Ali, who held a power of 
attorney which authorised him to produce any document 
executed by Musammat Mul Kunwar in the registration 
department and have the same registered. Section 32 of the 
Registration Act provides that a document shall be presented 
for registration by some person executing or claiming under 
it, or, among others, by the agent of such person duly authoris- 
ed by power of attorney executed and authenticated in the 
manner provided in the following section. Section 33 
provides that if the principal at the time of executing the 
power of attorney resides in any part of British’ India in 
which the Act is for the time being in force, a power of 
attorney executed before and authenticated by the Registrar 
or Sub-Registrar within whose district or sub-district the 
principal resides, would be recognised as a power of attorney, 
authorising the agent to preserit the document for registration. 
This section however, has a proviso to the effect that persons 
exempt by law from personal attendance in court would not 
be required to attend at a registration office or court for the 
purpose of executing such power of attorney ; and that in the 
case of such a person if the Registrar or Sub- Registrar 
be satisfied that the power of attorney has been voluntarily 
executed by the person purporting to be the principal, he 
may attest it without requiring the personal attendance of 
the principal. The proviso further lays down that to obtain 
evidence as to the voluntary nature of the execution the 
Registrar or Sub-Registrar may either go himself to the 
house of the person purporting to be the principal and 
examine him or issue a commission for his examination. 
Musammat Mul Kunwar was a purdanashin \ady who was 
exempt from personal attendance in court. In the case of 
such a person, under the proviso to which we have referred, 
it is- not necessary that she should execute the power of attor- 
ney in the presence of the Registrar or Sub-Registrar, but all 
that is required is that the Registrar or Sub-Registrar should 


_ satisfy himself that the power of attorney was voluntarily 


executed by her. We are unable to agree with the contention 


CIVIL 


CHHUTTAN LAL 
uv. 
SHIAM 
PARSHAD. 


CIVIL. 


1909. 
C HHUTTAN LAL 
v. 

SHIAM 
PARSHAD. 


160 HIGH COURT- ÍA. L. J. R, 


of the learned Advocate for the appellant that the proviso 
requires that an executant of a power of attorney should sign 
it in his presence. In the present case the Sub-Registrar 
has endorsed on the power of attorney that he had satisfied 
himself that Musammat Mul Kunwar had of her own free will 
executed the Mukhtarnama. He went to her house and 
questioned her and she admitted to him that she had executed 
the document of her own free will and accord. Wethink that 
the requirements of section 33 were carried out in the case of 
the power of attorney executed by Musammat Mul Kunwar, 
inasmuch as even if she executed it before its presentation 
for registration, she admitted execution and the Sub-Regis- 
trar satisfied himself that she had voluntarily executed it, 
and authenticated the document by a certificate to the effect 
that he had satisfied himself that she had voluntarily 
executed it, As the mortgage deed in question was presented 
for registration by the agent who held a power of attorney 
authenticated in the manner provided by section 33, there was ` 
a valid presentation of the document and there was no defect 
in it in the matter of registration. We therefore dismiss 
the, appeal with costs including fees on the higher scale, to be 
paid ‘to the plaintiffs-respondents. The objections under 
section 561 of Act No. XIV of 1882, are dismissed. 


J. P, Appeal dismissed. 
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DURGA PARSHAD 
versus >`- 
DAMODAR DAS.* 
Practice—Array of parties—Mitakshara—/Joint Hindu family—Trade- 
debt—Bond in favour ‘of one co-parcenei—Suit by obligee—Non- 
joinder of other co-parceners. 


Where’a contract is entered into on behalf of a joint family business 
by a member of the family in his own name, it is not necessary that any 
members of the joint family other than he who entered into the contract 
:should be parties to the suit bought thereon. Gofal Das. v. Badri Nath, 
L L. R. 27 All, 361, followed. Shamzathi Singh v. Kishan Prasad, 

" 1, LR, 29 All, 311, distinguished. faa 

SECOND APPEAL from a decree of W. H. Webb, Esq, 
District Judge of Bareilly, reversing a decree of Pandit Girraj 
Kishore Datt, Subordinate Judge. 

Suit to recover damages for breach of contract. 

_. The material facts.of the case appear: from the judgment. 
-The plaintiff appealed. 


S. C. Banerji (with him Sundar Lal, and Baldev Ram 
Dave), for the appellant : 


- Tt is not in every case where a Hindu joint family is 
interested in the result ofa suit that they should be made 
parties thereto. In the present case the contracts were 
entered into with the plaintiff, after whom the firm was called, 
and the written agreements were executed in his favour alone. 
Upon the authorities, the plaintiff was clearly entitled to sue 
without impleading any co-parcener. 

Gopal Das v. Badri Nath, [1904] I. L. R., 27 All, 361. 

Bungsee Singh v. Soodist-Lall, [0881] I. L. R., 7 Cal., 739. 

Hari Vasudev v. Mahadu Dad, [1895] |. L. R., 20 Bom., 435. 

The case in I. L. R, 29 All, 311 relied upon by the 
District Judge is distinguishable. f 

Even if the analogy ofthe law of partnership be applied, 
that is in favour of the plaintiff. 

Agacio v. Forbes, [1861] 14 Moo. P. C., 160. 

$ S. A, No. 856 of 1908, 
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Indian Contract Act, section 230. 

If the plaintiff acted as an agent it is not pleaded that the 
principal was disclosed., 

Gokul Prasad, for the respondent: The sattas properly 
interpreted are in favour of the firm and not in that of the 
plaintiff in his individual capacity. The-existence of a written 
instrument does not make any difference in principle. It is 
the family which is interested in the contract and which 
must be represented in the suit. The authorities are col- 


lected in 


Shamrathi Singh v. Kishan Prasad, [1907] 1. L. R, 29 AIL, 311. 
Seshan Putian v. Veera Raghava, [1908] I. L R., 32 Mad 284. 


and they entirely support the respondent. 
S. C. Banerji was not heard in reply. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The plaintiff in the suit out of which this 
appeal has arisen in conjunction with other members of his 
family carried on a business for the sale of gold and silver 
lace. His case is that on the Ist of August, 1903, the defen- 
dant sold to him through some brokers some bars of silver 
and took from the plaintiff Rs. 100 in cash by way of earnest 
money and promised to deliver the silver on a certain date ; 
that subsequently the defendant took a further advance in 
respect of the sale of other bars of silver. The defendant 
failed to fulfil his contract and the suit out of which this 
appeal has arisen was brought by the plaintiff for recovery of 
damages for breach of his contract by the defendant. On the 
occasion of the agreement the defendant executed satfas 
in favour of the plaintiff., The plaintiff, as we have said, 
carries on business along with other members of his family 
under the style of Durga Prasad. The defendant defended 
the suit on various grounds and, amongst others, that the 
agreement entered into with the plaintiff was in the nature of 
a wagering contract and was therefore not enforceable and 
also that the plaintiff had no right to sue alone. 

The Court of first instance gave a decree in favour of -the 
plaintiff, but upon appeal the lower appellate court dismissed 
the plaintiff's claim on the ground of the non-joinder in the 
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suit of the other members of the plaintiffs firm. In dismiss-_ 


ing the suit the learned District Judge held that the decision 
in Gopal Das v. Badri Nath (4), relying on which the court 
of first instance had decreed the plaintiffs claim, was not 
applicable, but that the case was governed by the ruling in 
the case of Shamrathi Singh v Kishan Prasad (2). 


From this decision the present appeal has been sreterred, 
and it is contended before us that the case is governed by the 
decision in Gofal Das v. Badri Nath. Ät is to be observed 
that the cortract with the defendant was entered into by 
Durga Prasad alone and -that saéfas were executed by the 
defendant in his favour. It does not appear that at the time 
of the contract any mention was made of other members of 
the firm. We think in view-of this that the learned District 
Judge was wrong in reversing the decision of the court of 
first instance. It has been held in a number of cases, includ- 
ing a case before the Privy Council, Agacio v. Forbes ($), 
that one partner, with whom personally a contract is made, 
is entitled to sue upon tke contract in his own name, 
without joining his co-partners as plaintiffs. The rule of 
law governing a case of the kind is stated in the judg- 
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ment in Bungsee Singh v. Soodist Lail (4). In that case — 


a mọrtgage-bond was executed in the name of the plain- 
tiff alone, he being one member of a joint Hindu family, 
and it was held that he was entitled to sue as the per- 
son who entered into the contract, not only on behalf of 
himself but on behalf of the other members of the family. 
Again in the case of Harz: Vasudev Kamat v. Mahadu Dad 
Gavda, (5) in which a loan was made to the defendant out of 
joint family funds, and a bond for the amount of the loan 
was given, in the name of one of the members of the joint 
family, it was held that that member, in whose: favour the 
bond was given, was competent to sue and that the other 
members of the joint family were riot necessary parties, The 
present case resembles that of Gopal Das v. Badri Nath, (6) 
in which this Bench held that where a contract is entered 
into on behalf of a joint family business by the managing 

(1) [1904] I. L. R., 27 All, 361. (2) [1907] I. L: R.,29 AIL, 311. 

(3) [1861] 14 Moo. P. C., 160. (4) [1881] I. L. R., 7 Cal., 739. 

(5) [1895] I. L. R., 20 Bom., 435. (6) [1954] I. L. R., 27 All, 361. 
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members of the firm in their own names, it is not necessary 
that any members of the joint family other than those who 
entered into the contract should be parties t to the suit brought 
thereon. 


The learned District Judge rélied upon the ruling of 
a Bench of this Court, of which one vof us wasa member, 
in the case of Skamrathi Singh v. Kishan Priısad(1). The 
facts-of that case are not similar to those of the present case, 


‘There the managing members of a joint Hindu family, 


carrying on a joint family business, instituted a suit in their 

own names alone against debtors of the family, for a debt- 
due tothe family, without joining with them in the suit 

either as plaintiffs or defendants the other members of the 

family. That case is clearly distinguishable from the present. 

There the debt sought to be recovered was a debt to the joint 

members of the family and it was accordingly held that some 

of the members only of the joint family could not maintain a 

suit for its recovery, without joining the other members of the 

family in the suit. 


For these reasons we think that the decision of the 
learned District Judge is erroneous, and we set it aside. 
As he decided the appeal before him upon the ques- 
tion of non-joinder of parties and has not determined 
the other issues raised in the appeal, we remand the case. 
under the provisions of order 41, rule 23 of the Code of Civil 
Procedure, to the lower appellate court with directions that 
it be readmitted in the file of pending appeals in its original 
number and be disposed of according to law. The appellant 
will have his costs of this appeal, All other costs will abide 
the event. The costsof this Court will include fees on the 
higher scale. 

Appeal decreed, 

J. P. Cause remanded. 

(1) [1907] I. L. R., 29 All, 311. 

[N.B.—Cf. Vaquierdo Clyde Bank Engineering Co. [1902] L. R, 

A. C., 524. See also ARTICLE, 19 M. L. J., 455.—Ep.] 
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- GANPAT RAO 
versus 
ANAND RAO. 


Pensions Act (XXIII of 1871), section 6—Certificate under that section— 
Collectors order referring the parties to Civil Court—Cerltificate 
produced in the Court of Appeal—Sanad—Construction—Grant of 
the soil of a village. l 

' Where in a partition suit, the property was subject to the Pensions 

Act and the Subordinate Judge decreed partition holding that an order of 

the Collector, referring the parties to Civil Court to determine whether 

the said villages were partible, was equivalent to a certificate under section 

6 of the Pensions Act, XXIII of 1871, and the High Court on appeal 

allowed the plaintiff to procure and file a certificate under the said section 

of the said Act, eld that the defect was cured and the decree should 
not be interfered with in appeal. 
Held, further, that where the grant was not a grant of Land Revenue 
but of the soil itself the Pensions Act did nof apply. : : 
APPEAL from a Judgment and decree of the High 

Court of Judicature for the North-Western Provinces, Allaha- 

bad, (1)modifying a judgment and decree of the Court of the 

Subordinate Judge of Jhansi. l 
Suit for partition. ` 
On May 2, 1866, the British Government granted to one 

Jagdeo Rao, who was the Commander-in-Chief of the army 

of the Maharaja Scindia of Gwalior, at the time of the 

Indian Mutiny, a Sanad, which conferred upon him as a 

reward in perpetuity the villages of Satwansa, Ramesara and 

Naipur (hereinafter referred to as ‘ the three villages’ ), subject 

“to the conditions of loyalty and the payment of an annual 
tevenue ‘of Rs. 854, and also the Government revenue of the 
village of Mahur situate in the District of Poona, in the Bom- 
bay Presidency. The three villages were situate in the 

District of Jhansi in the North-Western Provinces. 

(1) Ganpat Rao v. Anand Rao, [1905] I. L. R, 28 All, 104. 
24 
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By another Sanad, dated December, 1866, the British 
Government declared that the village of Warur Buzurg “shall 
be continued by the British Government to the said Jagdeo 
Rao dz Sultan Rao and his heirs lineal or adopted, exclusive 
of all lands, allowances, and rights belonging to others, for 
as long as he, the said Jagdeo Rao dzz Sultan Rao, his heirs, 
shall continue loyal to the British Government and shall 
pay to it the sum of Government Rupees 800. On failure 
of either of these conditions, viz., loyalty and due payment 
of the quit rent, the village will be liable to be resumed by the 
British Government; the Sanad guaranteed the holder against 
any further payment on account of Imperial Revenue beyond 
the sum therein mentioned, but it declared that the village and 
its holder would be liable for any local taxation which might 
be imposed in the District generally. The village of Warur 
Buzurg was situate in the District of Ahmednagar in the 
Bombay Presidency. 


Jagdeo Rao died on January 6, 1872, leaving him surviving 
three sons Sultanji Rao, Tantya Sahib, and Anand Rao, the 
respondent. Tantya Sahib had, prior to Jagdeo Rao’s death, 
been adopted into another family. Mutation of names was 
effected in regard to the property in the Presidency of Bombay 
in-the name of Sultanji Rao, the eldest son, while in regard to 
the three villages, the names of both Sultanji Rao, and Anand 
Rao were entered in place of that of their father. On the death 
of Sultanji Rao, which event occurred on April 17, 1892, he left 
him surviving two sons, Ganpat Rao, the appellant, and Krishn 
Rao, but in the Registers, both in Bombay and in the 
North-Western Provinces, the name of Ganpat Rao alone 
was substituted for that of Sultanji Rao. In April 1899, 
Anand Rao applied to the Revenue Court for a perfect 
partition of the three villages. On October 26, 1899, the 
Collector of Jhansi ordered that the question whether the 
property was capable of partition should be decided by the 
Civil Court. On appeal the Board of Revenue confirmed that 
order. 

Anand Rao, therefore, on March 18, 1901, brought the 
present suit against Ganpat Rao in the Court of the Sub- 
ordinate Judge of Jhansi. The plaint recited the above facts, 
and prayed for a declaration that the plaintiff was entitled to 


VOL. VIL] PRIVY COUNCIL. 167 


a half-share in the properties therein specified ; and for deliv- 
ery, of possession of the said share in pursuance of the said 


declaration. 
J 


` For the purposes ‘of this report it is necessary to refer to 
only one plea raised by the appellant in his written state- 
ment of defence, vzz., that as the plaintiff had not before the 
institution of the suit produced a certificate under section 6 of 
the Pensions Act (XXIII of 1871) the suit could not be 
proceeded with. 


The Subordinate Judge in his judgment classified the 
properties in suit as follows: (A) Mahur. (B) Houses and 
land situate in -Mahur. (C) Warur Buzurg. (D) Houses in 
Warur Buzurg. (E) The three villages in the Jhansi Dis- 
trict. ` 


He held. that ‘the whole of the suit, except so far as it 
related to the lands in Mahur (B), was governed by section 4 
of the Pensions Act, and that asthe certificate prescribed 
by section 6 of that,;Act was- not produced „by the plaintiff, 
the suit, as far as it related to (A), (C) and (D>, could not be 
entertained.. He thought, however, that having regard to 
the orders of the Revenue Courts, he was not debarred by 
section 4 of the Pensions Act from entertaining the suit so 
far as it related to (E); and he found thatthe plaintiff was 
entitled to have the three villages partitioned.’ As to certain 
Patelji land and 400 acres in Mahur, he held that the property 
in the soil itself, not the mere right to a revenue therefrom, 
was-the subject-matter of the claim, and, therefore, they were 
not governed by section 4 of the Pensions Act. On June 
30, 1902, the Subordinate Judge made a decree giving effect 
to his findings. 

` The defendant appealed to the High Court at Allahabad, 
and’ the plaintiff filed cross-objections. The High Court 
‘adjourned the hearing of the appeal to enable the plaintiff to 
obtain a certificate under the Pensions Act in regard to the 
three villages. The respondent obtained and filed the neces- 
` sary certificate, and the High Court dismissed the appeal so 
far as it related tothe three villages. As regards the village 
Mahut the respondent was allowed to abandon his suit, with 
liberty, if so advised, ‘to-bring a fresh suit in regard ‘to it. 
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Civit. As regards Warur Buzurg, the High Court held that the 
1909. Sanad, dated December 1, 1866, was a grant of the soil of 
Ganrat Rao the village itself, and not of land revenue, that conse- 
quently, the Pensions Act did not apply. The respondent’s 
claim in respect of the houses situate and in the village 
Warur Buzurg was also allowed, and in other respects the 
decision of the lower court was confirmed., A decree modi- 
fying ‘the decree. of the lower court was drawn up on July 
Io, 1905. Fora report of the case see 
Ganpat Rao v. Anand Rao, [1905] I. L. R., 28 All., 104. 
R ; The defendant-appellant- thereupon appealed to His 
Majesty in Council. 
DeGruyther, K. C, and P. C. Dutt, for the appellant, 
contended that as regards the village Mahur, the grant was 
.that of land revenue, and as there was, no certificate under 
section 6 of the Pensions Act (XXIII of 1871), the High 
Court ought not to. have allowed the plaintiff to withdraw 
the suit in respect of that village, but it ought to have dis- 
missed the same with costs. The village Warur Buzurg was 
held on the same terms as the village Mahur, and the High 
Court was not right in interpreting that the Sanad of December 
I, 1866, was a grant of the soil itself. It was merely a grant 
of land revenue, and the suit in respect of that village also 
should be, dismissed. Those two villages in the Bombay 
Presidency were Inam ‘villages, and could not be partitioned, 
` Reference was made in respect of Inam land and whether such 
land was partible to sections from 
The Records of the Bombay Government No. CXXXII, New Series, 
being Narrative of the Bombay Inam Commission and Supplementary 
Settlement, by Colonel Alfred Thomas Cetheridge, [1873] p 4. 
A Handbook for Revenue Officers in the Presidency of Bombay, by 
Alexander Kyd Nairane, [1872] pp 341 and 343. 
Bombay Regulation, XXIX of 1827 ; 
Adrishuppa Bin Gadgiappa v. Gurushidappa Bin Gadgiappa, [1880] 
LR, 7 I. A. 162.5 aI L. R., 4 Bom, 494. P. c. 
Ramchandra Mantri v, Venkatrao and another, [1882] I. L. Rọ, 6 
Bom., 598 at pp. 600, 602, 603 and 606. g 8 
Narayan Mandlik v. Dadaji Bapuji Desai, [1875] IL L. R, 1 
Bom , 523. 
.As regards the three villages in the N.-W.P., the necessary 
certificate was produced in appeal before the High Court. 
But the first court could not take cognisance of the claim in 
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respect of those villages without receiving a certificate from 
the Collector, whose- order of October 26, 1899, referring the 
parties to Civil Court, was not a certificate within the meaning 
of the Pensions Act, section 6, 

Nawab Muhammad Asmat Ali Khan v. Mussummat Lalli Begum, 
{1881] L. R,9 1A,8atp. 20 sc. L. R., 8 Cal, 422. 
Certain lands, which paid no revenue but were service 
Iram lands, were impartible-and subject to the Pensions Act, 
the certificate under which must be produced at the time of 
institution of the suit. There was no such certificate, and the 
claim in respect of that part of the suit must also be dis- 

missed. 

~- G. E. A. Ross, for the respondent, contended that as 
regards ‘the three villages in the N.-W. P., there was a con- 
current finding that the same were partible, and the High 
Court was right in allowing the adjournment -of the appeal to 
enable the respondent to file the necessary certificate. It 
was merely a technical objection, The withdrawal of the 
suit in respect of the village Mahur was within the dis- 
cretionary power of the High Court, and should not be inter- 
fered with. Again, there is no appeal when an order of with- 
drawal is made under section 373 of the Givil Procedure Code, 
(Act XIV of 1882). The Sanad of December 1, 1866, relating 
to Warur Buzurg, is, as held by the High Court, a grant of 
the village itself. The decree of the High Court should be 
affirmed, g 


DeGruyther, K. C, in reply, made further reference as to 
Inam land and whether the same is partible, to 


Sheikh Sultan Sani v. Sheikh Ajmodin, [1891] L. R, 20 L A. 50. S. © 
L L. Rọ, 17 Bom, 431. 


Land System of British India, by B. H. Baden-Powell, [1892], 
Val. III, p. 140. 
The judgment of their Lordships was delivered by 


LORD COLLINS :— The question inthis case:is as to the 
respective rights, of certain members ofthe family of one 
Jagdeo Rao, who was Commander-in-Chief of the Maharaja 
Scindia of Gwalior, at the time of the Indian Mutiny, in 
respect of certain villages and lands, situate part'in Bombay 
and part in the N.-W. Provinces, an interest in which was 
conferred upon him by the British Government in perpetuity 
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as a reward for his services subject to the conditions of loyal- 
ty and the payment of an annual sum. The appellant, 
Sardar Ganpat Rao, is the eldest son of Sultanji Rao, deceas- 
ed, who was the eldést son əf Jagdeo Rao~ The respondent, 
Anand Rao, is the third surviving son of Jagdeo Rao. His 
second soñ, Tantya, was adopted into another family before 
the death of Jagdeo Rao. This litigation began through a 
claim put forward by Anand Rao for a partition of all 
the family property. Ultimately, the present ‘suit, which 
was brought by Anand Rao, as plaintiff, against his 
nephew, Sardar Ganpat Rao, for partition, came before the 
Subordinate Judge of Jhansi. Numerous issuses were stated 
and disposed of by the learned Judge, but that which was 
most discussed in respect of each portion of property em- 
braced in the claim was that which raised the question 
whether the. want of a certificate under section 6 of the 
Pensions Act, XXIII, of 1871, was a bar to action in 
respect of each of the portions of land in which the rights 
were claimed. The learned Judge madea list of each of 
the parcels and dealt with them separately. He held that 
the want of the certificate was a bar as to all but a few of 
the parcels, viz, (a) three Jhansi villages, as to which - he 
held that-a certain order made by the Collector of Jhansi ~of 
26th October, 1899, was equivalent to a certificate under 
section 6, and (b) certain portions of land in the village of 
Mahoor, as to which he held that the property in the soil 
itself, not the mere right to a revenue therefrom, was the 
subject-matter of the claim, and therefore did not fall, within 
Section 6 of the Act ; but as to all the rest of the parcels, 
including the village of Warur Buzurg and the lands therein, 
he.held that section 6 applied and dismissed the claim. 


The defendant thereupon appealed to the High Court 
and the plaintiff filed an objection under Section 561 of the 
Code of Civil Procedure, claiming in effect that he was en- 
titled to have his whole claim decreed. But by the time the 
appeal, came to be heard the field of controversy was con- 
siderably- narrowed. The Court at the outset of their 
Judgment say: “Only two matters have been pressed before- 
us in appeal by the learned Counsel for the appellant, They 
are in respect of the three villages in the Jhansi District, 
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and a' portion of the 440 acres of land in the Poona District, 
in? respect of which the claim for partition was allowed.” 
-They then go on : “as regards the three villages in the Jhansi 
District, the objection ‘which was ‘raised in the grounds of 
appeal is-that the property was subject, to the provisions of 
the Pensions ‘Act, No. XXIII of 1871, and that no certificate 
was obtained under section 6 of that Act before the institu- 
tion of this suit, and so the Court had no jurisdiction to try 
the case. ` That defect, if any, has been cured. This Court 
allowed ‘the hearing ofthe appeal to be adjourned in order 
to enable the respondent to procure a certificate and so avoid 
the neceesity of disposing nf the technical question raised in 
regard to'it. . The result is that the appeal in respect of 
the three Jhansi villages fails.” 


They then deal with that part of the 440 acres in respect 
of which partition was allowed, and: agree with the. Subordi- 
nate Judge’s decision, which is one of fact, thereon. There- 
fore, on this point also, the appeal failed. 


They then deal with the respondent’s objections. First, 
that the village of Mahoor should not have been excluded 
from the decree in favour of the plaintiff, as it was not cover- 
ed by’ section 6 of the Pensions Act. On this point they 
allow the plaintiff to abandon his suit as regards that village, 
with ‘liberty, if so advised, to institute a fresh suit in regard 
to it The only exception as to this was that the terms as 
to costs were too easy upon the plaintiff. But the ‘matter 
was clearly in the discretion of the Court in view of the cir- 
cumstances to which they refer. 


The next relates to the village of Warur Buzurg as to 
which the learned Subordinate Judge had held that though 
it came within section 6 of the Pensions Act, the want of a 
certificate was sufficiently met by the order above referred to. 
The High Court, without expressing any opinion on that 
point, held that the Sanad by which the British Government, 
on Ist December, 1866, confirmed the land to Jagdéo Rao was 
not a grant of land Revenué but of the soil of the village 
itself, and consequently that the Pensions Act did not apply. 

Their Lordships are not disposed to differ from the two 
Judges of the High Court ona question of construction, 
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particularly as it seems to them that the learned Subordinate 
Judge, for the reasons he gave, was fully justified in treating 
the order as dispensing with the certificate. The learned 
Judges go on to point out that Counsel for the respondent 
had abandoned his point as to the property in Mahoor con- 
tained in the five deeds of sale. They also treated the 
houses in Mahoor and the Poona District as covered by the 
reasons given in regard tothe remainder of the 440 acres 
included in the decree and partitioned. 


Their Lordships see no reason to differ from these con- 
clusions. The result is that in their Lordships opinion the 
appeal fails and should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 

Messrs. T. L. Wilson and Co.—Solicitors for the appel- 
lant. 

Messrs. Pyke and Pariott—Solicitors for the respon- 
dent. ‘ 


J. M. Parikh. 
Appeal dismissed. 
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HAZARI LA L- 
i versus 
- DURGA PRASAD* 
Pre-emption—Wajib-ul-arz—Construction—Contract or custom. 


The words used in a wajtb-ul-arz were, “ Ainda jari rakhna -rawaj 


. Shafa ka hamko manzoor hai.” Held that the record was a record of 


N 


custom and not of contract. Tasaddug Husain v. Ali Husain Khan, 
[1908] A. W. N., 121, distinguished. ; 

LETTERS Patent appeal against the decision of Mr. Justice 
-AIKMAN, dated the 2nd of April, 1909, reversing a decree of 
Pandit Girraj Kishor Datt, Subordinate Judge of Bareilly, 
and restoring that of the Munsiff of Pilibhit, 


Suit for pre-emption. 
The facts of the case were as follows. — 


The plaintiff brought a suit for pre-emption on the basis - 
of a wajib-ul-arz prepared at the settlement of 1873. The 
wajib-ul-arz laid down, “Ainda jari rakhna rawaj skafa ka 
hamko manzoor hai.’ The court of first instance held that 
the wajtb-ul-arz recorded a pre-existing custom and hence 
decreed the suit. The court of first appeal, however, held 
that it was evidence merely of a contract and that as the 
settlement for which the wayzd-u/-arz had been prepared had 
expired, the plaintiff's suit must fail. The plaintiff appealed to 
the High Court. 

The following judgment had been delivered by 

AIKMAN, J :~-The sole question for decision in this appeal, which 
arises out of a suit for pre-emption, is whether the clause in the wajzb-zl- 
ars upon which the plaintiffs claim to pre-empt is based, is,as held by the 

“court of first instance, the record of a custom, or, as held by the lower 
appellate court, the record of a contract. , After carefully considering the 
terms of clause 8 of the wa/zb-zl-arz which contains the passage relied 
on, I think the interpretation put upon.it by the first court is right. In 
that passage the co-sharers say ‘for the future we wish to continue the cus- 
tom of pre-emption.’ The words in the vernacular are, “ Ainda jari rakhna 
rawaj shafa ka humko manzoor hat.” I think the only inference to be 
drawn from these words is that there was in existence a custom of pre- 
emption which the co-sharers wished to contiriue to prevail just as they 

* L. P. A., No.45 of 1909. 
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might have agreed amongst themselves to abrogate ıt by covenanting not 
to enforce it in future. The mere statement in the clause that up to that 
time there had been no suit for pre-emption instituted and decided does 
not show that no claim of pre-emption had been made and allowed. The 
case relied on by the learned Subordinate Judge is clearly distinguishable 
from the present. I allow the appeal and setting aside the decree of the 
court below, restore that of the court of first instance. The appellant 
will have his costs here and in the court below. 

From this judgment the defendants appealed under 


section 10 of the Letters Patent. ` 


Sital Prasad Ghose, for the appellants, 1elied on the case of 
Tasaddug Husain Khan v. Ali Husain Khan, [1908] A W.N , 121. 
He submitted that the interposition of the word hug 
between the’ words raza7 and shuffa in the wayzb-ul-are, in the 


~ above case did not make any real difference. 


Moreover, there was the evidence of the patwari on the 
record which showed that there was a single proprietor in 
-1258 F.; that there was no wayzb-u/-arz in that year and that 
the earliest wayib-ul-arz was the one upon which the suit 
had been brought. No custom could spring up between 1258 
F. and 1280 F., in which the tvejib-ul-ars in question was 
prepared. Again there was no record of any custom of pre- 
emption in the dastur dehi of the recent settlement. 


Durga Charan Banerjee, for the respondent, was not called 
upon. ` 

The judgment of the Court was delivered by 

KNOX, J.:—The solitary question before us for consider- 
ation in this Letters Patent appeal is whether or not the wajid- 
ul-ars, rightly construed, records a pre-existing’ custom of 
pre-emption. f 


The court of first instance decreed the claim for pre-emp- 


~ tion as brought. The Subordinate Judge reversed that 


decree. In dealing with the question before us, which was — 
also before him, he says that “the finding on this issue de- 
pends on the construction of the pre-emption ‘clause in the 
wajtb-ul-ars of the previous settlement and if that clause 
contain a record of the custom of pre-emption, the plaintiff 
is certainly entitled to claim the property in dispute by 
right of pre-emption, but plaintiff can have no such right if 
the said pre-emptive clause contain simply a covenant for pre- 
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“emption as ta covenant came to an end on the expiration 
of thé previous settlement and was not renewed in the dastur 
dehi of the present settlement.” In appeal the learned Judge 
of this Court took into consideration the words of the wajib- 
ul-arz which are as follows:—* Ainda jari rakhna rawaj shafa 
ka hamko manzoor lai,’ He interpreted these words as amount- 
ing toa record of, the existence of a custom of pre-emption 
which the co-sharers wished should continue. We agree with 
the interpretation thus put upon the wazib-ut- ars. It has been 
contended before us that the words contained in the waytb-ul 
arz do not in reality differ from the words contained in the 
particular wajib-ul-arz: which was considered in the case of 
Tasaddug Husain and others v. Ali Husain Khan(*), and 
that as in that case the words there used were held to indi- 
cate the making -of a contract only amongst the co-sharers 
and not the keeping alive of a pre-existing custom, we 
should in this case construe the wazib-ul-ars before us in the 
same way., Now the wajib-ul-ars referred to in the case of 
Tasadduq Husain Khan v. Ali Husain Khan, does differ in 
one material respect from the wajib-ul-ar z. before us. Between 
the words “rawaj” and “shafa” there comes in the impor- 
tant word “hak.” To that decision one of us was a party 
and, it was pointed out that every question of the kind must 
be govertied by the language which is to be found in the 
documents under which tights of the kind arise and the 
case law rarely is of much assistance to the court in deter- 
mining such- questions. This has been repeatedly laid down. 
In the present case we are concerned merely with the language 
of the wayib-ul-arz before us, We have no doubt as to what 
the meaning of this wazib-ul ars is, namely, that there was a 
pre-existing custom of pre-emption and that the persons who 
-dictated that zayib-ul-arz did intefid that that pre-existing 
custom of pre-emption should continue. We accordingly dis- 
miss this appeal with costs. 


P. D. a z Appeal dismissed. 
(1) [1908] 28 A. W. Na, 121 ` 
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SADANAND PANDE 
VEVSUS 
ALI JAN AND OTHERS.” 


N-W. P. and Oudh Land Revenue Act UII of 1901, Local), sections 
56, 56—Cesses— Market dues, levying of. ' : 


The taking of murket dies and customs in a private market 1s per- 


- fectly. legal. 


Cesses mentioned in sections 56 and 86 of the Agra Land Revenue Act 
are rates levied as a rule by the zamindar upon tenants and residents of 
villages. Moneys paid by frequenters of markets are voluntary payments 
made by persons who are under no obligation to use the market unless 
they please and cannot be called cesses at all. 

FIRST APPEAL against the decree of Babu Srish Chandra 
Basu, Subordinate Judge, Ghazipore. 


Suit for declaration. 
The material facts were as follows :— 


The plaintiff asked for a declaration that he was entitled, 
to realise the income and profits ofa certain fair jointly with 
the defendants in proportion to his share in the village and 
further claimed to recover the sum of Rs. 2,415-9-9, the amount 
which the defendants had wrongfully realised and converted to 
their own use. The fair had been established long ago jointly 
by the plaintiff and the defendants and was held at a market 
on land which belonged jointly to them in certain proportions. 
The profits of the market were derived from levying a toll of so 
much per head upon every beast bought -and sold and also 
from persons who were granted the privilege of putting up their 
stalls during the time the fair was held. The defendants 
admittedly had been collecting and receiving the profits 
derived from the fair in question, The court below, however, 
dismissed the suit on the ground that as there had been no 
sanction by the Government to the levying of the tolls and 
market dues, their exaction was illegal. 


The plaintiff appealed and the defendants filed certain 
objections. 
+ F, A. 198 of 1908. 


VOL, VII | . HIGH COURT. ; 179 


B.E. O'Conor (with him Haribans Sahai), for the appellant, 
contended that the cesses contemplated by the Land Revenue 
Act were cesses payable by a tenant to his zamindar. Here 
the payments were made by people who came from outside of 
their own free will and made-use of the land. The defendants 
had admittedly realized the income and the plaintiff was 
entitled to his share, as such payments were not_in the nature 
of cesses and did not need to be recorded. Section 56 of the 
Land Revenue Act contemplated cesses in the nature of rent 
and section 86 contemplated cesses in the nature of an impost. 


He cited 


Sukhdeo A rasad and BEEN Nihal Chand, (1907) 1 IL. R., 29 All, 
O. 
as Balwant Singh v. Sank [1908] I. L. R., 30 All. 235. 

Muhammad Abdul Hai v. Nathu, [1904] 1 A. L. J. R., 537. 

Ram Saran v. Alrak Rai, (1892) 12 A. W. N., 244. 

Amir Hasan v. Gobind, |1899] 19 A. W. N , 77. 

R. K, Sorabji, for the respondents, submitted that -the 
recovery ofany such payments unless recorded was illegal ; for, 
sections 56 and 86 were enacted with the object of informing 
the Government of the total income that was derived from the 
lānd so that the revenue might be correctly assessed. It 
would be defeating the intention of the law if such profits were 
allowed by a court without their being recorded in the manner 
. indicated by those sections. Moreover, Regulation VII of 
1822 rendered the holding of private markets and levying of 
market dues illegal. 


The Judgment of the Court was delivered by 


RICHARDS, J.—This appeal arises out of a suit in which 
the plaintiff asks for a declaration that he was entitled to 
realise the income and profits of a certain fair jointly with 
the defendants in proportion to his share in the village. He 
further claims to recover the sum of Rs, 2,415-9-9, the amount 
which the defendants had wrongfully realised and converted 
to their own use. The facts found by the court below are 
shortly as follows :—The fair was established some years ago 
` jointly by the plaintiff and the defendants. It was held on 
land which belonged to them jointly in certain proportions, 
So far as the findings of fact are concerned we are in entire 
accord with ‘the court below ; in fact the evidence as to these 
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facts has been practically admitted by the respondems’ Counsel. 
The learned Judge however notwithstanding the finding of 
facts in favour of the plaintiff held that inasmuch as there 
had been no sanction by Government to the levying of tolls 
and market dues, their exaction was illegal and on this 
legal ground he dismissed the plaintiff's suit. It must be 
remembered that no question arises between the alleged 
owners of the market and the persons who are called upon to 
pay the market dues, nor is there any question as to the rights 
of the owners of rival fairs or markets. The defendants | 
admittedly have been collecting and recovering the profits 
derived from the fair in question. There is no doubt that 
if the taking of market tolls and customs is illegal, the 
learned Judge was right in refusing to make a declaration 
that the plaintiff was entitled, and the only question we have 
to consider in the present appeal is whether or not the taking 
of market dues and customs in a private market is legal, 
The profits of the market are derived from levying toll, of so 
much per head, upon every beast -bought and sold and also 
from persons who are granted the privilege of putting up 
stalls during the time the fair is held. Prima facie any 
person is entitled to charge persons who, of their own free 
will and accord, make use of his land for any purpose. Two 
provisions of the Agra Land Revenue Act III of rgor, are 
relied on by the defendants as showing that the exaction of 
market tolls and dues is illegal. We have not been referred 
to any other enactment. Section 56 provides as follows :— 
“ In the North-Western Provinces all cesses which are ‘payable 
by tenants on account of the occupation of land and which 
are of the nature of rent payable in addition to the rent 
of tenants, or in lieu of which proprietary rights may be 
assigned under section 78, clause (0), shall be recorded by 
the record officer under the appellations by which they are 
known, and no cesses not so recorded shall be recoverable 
in any Civil or Revenue Court.” - 
The other section is section 86. Sub-section (1) is as 
follows :—“ A list of all cesses other than those referred to in 
section 56 levied in accordance with village custom shall, 
if generally or specially sanctioned by the Local Government, 
be recorded by the settlement officer, and no cesses not 
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so recorded shall be recoverable in any Civil or Revenue 
Court ; and no such list shall be altered or added to during 
the currency of settlement.” i 


It can hardly be contended that the taking of the market 
dues in the present case comes within section 56. The 
dues are not payable by tenants as such at all, They 
are payable by persons who come and use the land in 
question on fair days for the purpose of buying and selling. 
We do not think that market dues can possibly come under 
section 86 either. In the first place, we feel the greatest 
difficulty in holding that the moneys paid by the frequenters 
of markets are “ cesses” at all, . They are voluntary payments 
made by persons who are under no obligation whatever to 
make use of the market unless they please. They are not 
levied in accordance with any village custom. We think 
that the cesses mentioned in sections 56 and 86 of the Land 
Revenue Act are rates levied as a rule by the zamindar upon 
tenants and residents of villages. \We may give a few 
examples. A levy made by the zamindar for the karinda, 
chauktdar, the Patwari would all be cesses. Probably, if a 
zamindar thought fit to establish a market and attempted 
to levy a rate upon the tenants and occupiers, for the up-keep 
of the market and the payment of the market officials, this 
also would be a cess within the meaning of one or other 
of the sections. The learned Judge refers to the case of 
Sukhdeo Prasad v. Nihal Chand (1). The point in question 
in the present appeal was not before the court in that case. 
Some reliance was placed upon Regulation VII of 1822. We 
think it extremely doubtful that any of the provisions of the 
Regulation rendered the holding of private markets and the 
taking of market dues illegal ; but even assuming that it did, 
we may point out that Regulation VII of 1822 is repealed by 
Act XIX of 1873 so far as it relates to these Provinces, The 
learned Judge very properly decided most of the issues 
of fact. There are, however, two issues which still remain 
to be decided before the appeal can he finally disposed of, 

. namely, as to the amount realised by the defendants and what 
proportion of that amount the plaintiff is entitled to. We 
accordingly refer the following issues to thé lower court, 


(1) [1907] 1, L. R., 29 All, 740. 
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Crvi, l (1) What amount was realised by the defendants in res- 
ioio: pect of the fair mentioned in the plaint anå for the years 
—— therein mentioned ? 

SADANAND . P ee 
PANDE (2) How much of the amount so realised is the plaintiff 
AHI TAN entitled to? 

Richards, J. The court below may, if it finds it necessary, take any 

° additional evidence to dispose of these issues, Upon the 

return of findings ten days will be allowed for filing objections, 

7 The objections taken on behalf of the respondents fail 
and are dismissed with costs. 

- P. L. B. Issues remitted, 

; : BIRJ PAL SARAN AND OTHERS 

; Ver SUS 

CRIMINAL, KING-EMPEROR.* 

Saw Indian Stamp Act (II of r899), section 62—Arbttration award—Parties 
eda R signing otherwise than as witnesses—Meaning of—Construction of 
January, 6. Statute in favour of subject. 


RICHARDS, J. A penal Act must be read as favourably as possible for the subject. 


A dispute was referred to arbitration and an award was passed. The 
parties to the proceedings signed the award and acted upon it. The 
award not being stamped the parties had to pay the duty and penalty. 

They were then criminally prosecuted. Ae/d that the only person liable 
to sign the award was the arbitrator, and the other parties who signed 
it could not be said to have.signed it otherwise than as witnesses within 
the meaning of section 62 of Act II of 1899 A 

CRIMINAL REVISION against the order of S. R. Daniels, 
Esqr., Sessions Judge of Moradabad. 

Prosecution under the Indian Stamp Act. 

The material facts will appear from the judgment. 


Satya Chandra Mukerji and Girdhart Lal Agarwala for 
the applicants. f 

R. Malcomson (Assistant Government Advocate), for the 
Crown. 

The judgment of the Court was delivered by 

RICHARDS, J :—This is an application in revision to set aside 
the order of the Joint Magistrate of Moradabad and the order of 
the Sessions Judge of Moradabad confirming the conviction, but 

“Cr. Rev, No. 675 of 1909. 


Richards, J: 
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reducing the fine to a sum of Rs. 150.each.,. , The. prosecution 
was brought under ‘section 62 of Act'II of 1899. Clause.(b) 
` of sub-section (1) of that section provides, that “any person 
executing or signing otherwise than asa witness, «any other 
instrument chargeable with duty, without the:same being 
duly stamped, shall, for every such offence, be punishable 
with. fine, which may extend to - five “hundred rupees.” It 
appears that in the year 1901 certain persons, members of the 
same family, submitted disputes about the division of the 
family property to the arbitration of another member of the 
same family, namely, Brij Bhukhan Saran. This gentleman 
duly made and “published his award, which was acted upon 
by the parties. There are witnesses to the award, persons 
who signed expressly in that capacity. Immediately under 
their signatures are the signatures of the applicants. They 
signed under the head “signature of the heirs.” It is admit- 
ted that all the applicants, who thus signed the award, had 
already signed the submission to the arbitration. Although 
‘itis not very material to the question before me, it may be 
mentioned that in 1908 it became necessary in another suit 
to produce the award. It was objected to by one of the par- 
` ties to the suit as not being stamped. As the result of this objec- 
‘tion a penalty of over Rs. 4,000 was imposed, which on appeal 
to the Board of Reveriue was reduced to Rs 2,200. The 
matter having become public in this manner, a criminal 
prosecution was ‘instituted against the applicants, under 
. section 62 of the Indian Stamp Act, II of 1899, as already-men- 
tioned. The result of the Sessions Judge’s order being 
that the present applicants have been fined Rs 150 each, 
- the question before the court is, whether under the circumu- 
stances the applicants signed the award “otherwise than as 
witnesses,” within the meaning of sub-section (1) clause (b) of 
section 62 of Act II of 1899. It is impossible to say that 
every person, who writes his name on a document of this 
nature otherwise than as a witness has committed an offence 
under the Act, because if that. was so even a Judge who 
signed the document as an exhibit would be liable to a fine, 
It is a pity, no definition is given in the Act as to the mean- 
ing of the expression “signing otherwise than as a witness.” 
Supposing that in the present case the applicants had been 
no parties to the submission to the arbitration and had signed 
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the award as an agreement, and notwithstanding the fact that 
they were no parties to the submission they intended to be 
bound by the award, I think that they might be said to 
have signed the awaid otherwise than as witnesses, within the 
meaning of the section. Again if there had been some 
infoimality in the submission or in the arbitration proceeding 
and interested parties had signed as evidence ofa waiver 
of the irregularity, they might perhaps.be said to have signed 
otherwise than as witnesses. In the present case, however, it 
must be assumed that the submission, the arbitration proceed- 
ings and the award were all perfectly regular. If they were, 
the award bound the ‘applicants just as effectually without 
their signature as with them. The document was complete 
when the arbitrator signed and published his award and the 
only result of the signatures of the applicants was to avoid 
the necessity of proving perhaps at some remote date the 
regularity of the arbitration proceedings. It must be re- 
membered that a penal Act must be read as favourably as 
possible for the subjects. The arbitrator who was the real 
person whe executed and signed and whose execution and 
signature was necessary was never proceeded against. I am 
informed that he died long before the institution -of the 
present prosecution. The expression “executed ” with, 
reference to instruments is defined in section 2 as mean- 
ing “signed.” I think the word “ executing” in section 
62 must mean very much the samé as “ signing ” and this 
must be held to mean “signing” so as to complete the 
document so that it may have full legal effect. In my 
opinion under the circumstances of the present casé the 
applicants ought not to have been convicted. I accordingly 
allow this application, set aside the order of the learned 
Magistrate and the Sessions Judge, acquit the applicants and 
direct that the fines, if paid, be refunded. 


Application allowed. 
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KESHO DAS AND ANOTHER 
Versus 
MAKSODAN DAS* 


E. stoppel—Lessor and lessee—Denial of lessor’s right. 

A lessee is estopped from denying his lessor’s right to recover rent. 
Where therefore one of the trustees of temple property leased it out, he 
was entitled to recover rent due from the lessee and the latter was not 
entitled to deny his lessor’s right to recover alone. 

SECOND APPEAL from the decree of B. J. Dalal, Esq., 
District Judge of Agra, confirming the decree of Munshi 
Muhammad Nur-ul-Hasan Khan, Assistant Collector, first 
class. ; 


Suit for arrears of rent. 


The plaintiff respondent brought a suit for the recovery 
of arrears of rent for 1312 Fasli to 1314 Fasli as one of the 
superintendents of a certain temple . The defence was the 
admission of the liability but denial of the plaintiffs right to 
recover the amount as there were other trustees who were not 
brought on the record and, who had served notice on the de- 
fendants not to pay the arrears to the plaintiff alone. The 
courts below decreed the claim. 


The defendants appealed. 
_ Mohan Lal Sandal (with him Durga Charan Banerjee), for 
the appellants. 

Sarat Chandra Chaudhri (for J. N. Chaudiz), for the 
respondent. - 

The judgment of the Court was delivered by 

STANLEY, C. J.—There is no force in this appeal, The 
plaintiff's suit was brought to recover arrears of rent due 
by the defendants under a letting made to them by the 
plaintiff. It is found by the lower appellate court that the 
defendants took a lease from the plaintiff alone and on the 
expiration of that lease the defendants continued to remain 
in possession of the property on the basis of the lease. 
Subsequently to the years for which the rent is claimed in 

; °S, A. No. 1024 of 1908, 


CIVIL 


1910. 





January, 19. 





STANLEY, C. J. 
PIGGOTT, J. 


Stanley, C. J. 


Krsno Das 
a 


a 


Maxksopan Das 





Stanley, C. J. 


184 HIGH COURT. [A. L. J. R. 


this litigation, the defendants were ejected in a suit 
brought by the plaintiff alone. Both the lower courts 
have given a decree for the amount of the arrears. This 
appeal has been preferred and the grounds of appeal are 
substantially that there has been litigation between , the 
plaintiff and other parties in relation to the property in 
dispute, and other property, which is alleged to be endowed 
property, and that the defendants, if they pay the arrears 
of rent to the plaintif, may be held responsible for the same 
at the suit of other parties. In other words, they question 
the title of the plaintiff to make the lease under which they 
took and have been in possession. It is one of the best 
settled rules of law that a lessee is estopped from denying 
his lessor’s title. In the case of Mussamut Purnia v. 
Torab Ally (+), it was held that the question of the lessor’s 
title was one foreign to a suit for rent instituted against the 
lessee, though the ostensible lessor might be “merely a trustee 
and as such liable to account to the cestui que trust. This 
case is cited in the case of Jainarayan Bose v. Kadimbint 
Disi?). The courts below were right in the decision at 
which they arrived and we dismiss this appeal with costs. 


Appeal dissmissed, 
(1) 3 Wyman’s Rep., 14. 
(2) [1869] 7 B. L. R, 723, F.N. 


. VOL. VILJ HIGH COURT. 185 


NAKTA RAM AND OTHERS 
: Versus CiviL. 
‘CHIRANJI LAL# 1909-10 
Code of Civil Procedure (Act XIV of 1882), section 13—Res-judicata— December, 20, 21, 
Redemption—Second suit for—Conditional decree in the first suitnot January, 19. 
given effect to. 








Knox, J. 
Where a mortgagor brings a suit for redemption and obtains a - Pseor, J. 
conditional decree but omits to fulfil the condition imposed upon him, he 
is not debarred from bringing a second suit for redemption unless the 
decree lays down ‘that if he fails to fulfil these conditions the property 
will be sold or he will be debarred of all his rights to redeem. yo os 
APPEAL from an.order of H. W. Lyle, Esq., District 
Judge of Agra, remanding the case, on appeal from the decree 
of Pandit Shambhu Nath Dube, Mnnsiff of Agra. 
Suit for redemption. 
The facts were briefly as follows :— 


One Karori Mull executed an usufructuary mortgage on 

behalf of himself and his minor brother, the plaintiff. Posses- 

a sion not having been given, the mortgagees sued both the 
brothers for possession. In that suit the defence on behalf 
of the present plaintiff was that there was no legal necessity 
justifying the alienation of his share and that he had not 
been benefited thereby. The court found that there was 
legal necessity for only a portion, amounting to Rs. 91, of 
the consideration ; and that the present plaintiff had benefited 
to the extent of one-half of it, and could, therefore, redeem 
his share on payment of Rs 45-8. The. plaintiff, accordingly, 
deposited the sum of Rs. 45-8, under section 83, Transfer of 
Property Act, but it was not accepted by the mortgagees. 
(This deposit was subsequently withdrawn from eourt, but 
not by the mortgagees.! The plaintiff, thereupon, ‘brought, 
in 1884, a suit for redemption and possession ; the relief 
claimed was worded as follows :—* Bad dilai jane mubligh 
45-8 sar-rehan bagadr hissa muddai, nisf haqiat marhuna 
mundarja zael infigag kara kav qabza muddai dilayajawe.” 
The suit was decreed in the following terms :—“ Yeh decree 
woh hukm hua ki waste infigag rekan nisf arazi (specifi- 
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ations) bahag muddai bila kharcha do tarfa decree ho” No 
steps, however, were taken to execute this decree ; but the — 
present suit was brought in 1908 by the same plaintiff for 
redemption of the same property, The defendants objected, 


_ inter alia, that this suit was barred by section 244 and 


section 13, explanation II, of the Code of Civil procedure of 
1882. The court of first instance dismissed the suit ; or 
appeal, the judgment was reversed and the suit was remanded 
for trial under order XLI, rule 23 of Act V of 1908. The 
defendants appealed to the High Court against. the order of 
remand. 


Sarat Chandra Chaudhri, (for J. N. Chaudri; Moti 
Lal Nehru with him) for the appellants, contended that the 
plaintiff was not entitled to bring the present suit. Having 
obtained an unconditional decree for possession in the suit 
of 1884, the plaintiff should have proceeded to execute it ; 
he had no other remedy. That suit was, in effect, one for 
possession pure and simple, on the ground that the mortgage 
had already been redeemed ; for, as soon as the deposit was 
made the mortgage was extinguished. The decree, properly 
interpreted, was one for immediate possession unconditional- 
ly ; and in sucha case the plaintiff's rights merged in the 
decree’ and the only remedy available to him was the exécu- 
tion of the decree. 

Sita Ram. v, Madho Lal, [1921] I. L. R., 24 All, 44, 55, 60. 

Before the date on which the plaintiff brought the suit of 
1884, he had done everything that was required to be done 
before he could get a decree for possession ; the amount 
payable by him had already been judicially determined, and 
had been duly deposited by him for payment to the mort- 
gagees ; and thereby the mortgage had been fully discharged. 

lugad Singh. v. Sat Narain Singh, [1904] 1. L. R., 27 All, 178, 181. 

What remained for the court to do was only to give a 
decree for possession ; and it accordingly gave a decree for 
possession unconditionally. 


Tej Bahadur Sapru, for the respondent, contended that 
the whole question in the case was as to what the effect of the 
decree of 1884 was. A decree under section 92 of the 
Transfer of Property Act was not enough alone to extinguish 
the mortgage. Even ifthe decree of 1884 was regarded as 
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one quite in form and in accordance with section 92, it was 

not by itself sufficient to put an end to the equity of redemp- 

tion. s i ' - 
Dondh Bahadur Rai v. Tek Narain Rai. lLišgg] I.L R., 21 Al, 251. 
Sita Ram. v. Madho Lal, [i901] I. L. Ro, 24 All, 44, 51, 52. 54. 

The words “ dad dilat jane” occured in the relief claimed 
in the suit of 1884. That was nota relief proper to a suit 
for possession pure and simple. It showed that the plaintiff 
himself did not say that the mortgage had been extinguished. 

The mortgagees had declined to accept the amount 
deposited. Unless and until they had got the money, or an 
order under section 93 of the Transfer of Property Act had 
been passed, the equity of redemption would continue to 
subsist. A deposit under section 83 was not equivalent to 
payment under section 93 ; and asa matter‘of fact payment 
was never made to the mortgagees. The language used in I. 
L. R, 27 All, 178, at page 181, relied upon by the appellants, 
was too wide. It was not intended to be laid down in that 
case that as soon as a deposit was made under section 83, 
the relation of mortgagor and mortgagee at once came to an 
end. If that-were so, there would be no meaning in or 
necessity for the elaborate decree under section 92 or the 
provisions of section 93. 7 

Sarat Chandra Chaudhri, in reply : By the words “ ded 
ailat jane, etc.,” the plaintiff only meant that the mortgagees 
might be ordered to take the money which was lying in 
deposit at their credit; nothing further remained to be 
done by him, and therefore the contingency contemplated by 
section 93 did not arise. The wording of the decree was 
to be looked to and followed : and the terms of the decree 
clearly showed that it was one for possession; 

_ The judgment of the Court was delivered by~ 


PIGGOTT, J:—This was a suit for redemption of a morti 
gage. During the minority of the plaintiff there had been 
certain litigation between the parties which resulted in a 
finding that the mortgage debt due from the plaintiff amount- 
ed toonly Rs 45-8. Upon this the plaintiff deposited this 
sum under section 83 of the Transfer of Property Act, and 
brought a suit for possession by redemption of the mortgage. 
This ‘suit’ resulted ‘in a decree the correct interpretation of 
which is the main point for determination in this case. 
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CIVIL. Execution of this decree was never taken out, and the de- 
TE „posit of Rs. 45-8 is found to have been withdrawn from the 
EAT Civil Court by some person, other than the mortgagee. These 
transactions took place in the year 1884 A. D. The plaintiff 

having now attained majority brings a fresh suit for redemp- 
Piggott, J. tion on payment of Rs 45-8. The question is whether 
. this suit is maintainable in view of the fact that the decree 

5 -of 1884 has been allowed to become time barred. We were 
referred in the course of argument to the following rulings 

of this Court :—Doudh Bahadur Rai'v. Tek Narain Rai (1), 

‘Sita Ram and others v. Madho Lat(#) and Rugad Singh v. 


Sat Narain Singh (8). 


T 
CHIRANJI LAL, 


On the essential point of law involved we think that 
the general effect of these rulings is very accurately stated 
by the learned District Judge in the following words :—“Where 
a mortgagor brings a suit for redemption and obtains a con- 
ditional decree, but omits to fulfil the conditions imposed 
upon him he is not debarred from bringing a second suit 
for redemption, unless the decree lays down that if he fails 
to fulfil these conditions the property will be sold or.he will. 
be debarred from all right to redeem.” We have ourselves 
in a recent case re-affirmed the law in the above sense. 
Reliance was placed in the course of argument, on certain 
expressions used by the learned Judges, who decided the 
case of Rugad Singh v. Sat Narain Singh above referred - 
to. Itis necessary to remember what was the precise point 
for determination in the above case. The equity of redemp- 
tion in respect of a certain mortgage had. been broken up 
and acquired by different persons at different times and in 
various proportions, one of these deposited the entire sum 
due to the mortgagee under section 83 of the Transfer of 
Property Act and brought a suit for possession by redemption 
in respect of the whole mortgaged property. The question 
before the Court was whether in this same suit a person 
who had acquired another portion of the equity of redemption 
could be given a decree in respect of his own share. This 
was held to be impossible for various reasons, and amongst 
others because the original plaintiff in that case had already 

(1) [1889] I. L. R., 21 All, 251. (2) [1901] I. L. R., 24 All, 44. 

(3)-[1g0q] L Le Ra, 27 All 178 
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satisfied the mortgagees, so that nothing remained due to 
the latter from the moment the deposit under section 83 of the 
Transfer of Property Act was made. We do not think the learn- 
ed Judges intended to lay down any such general proposition 
as that a person making such a deposit is bound to sue the 
mortgagee simply for possession, and not for possession by 
redemption, subject to payment—that is to say, to actual 
delivery to the mortgagee under the orders of the court— 
of the sum deposited, or such other amount as may be found 
due to him. 


As a matter of fact, however, we are not so much con-- 


cerned with the kind of suit which ought to have been 
brought by the present plaintiff in 1884, or with the kind 
of decree which ought to have been passed, as with the 
suit actually, brought’ and the decree in which it resulted. 
The suit was not one for possession pure and simple, it was 
for possession subject to payment of the sum deposited and 
to an order by the court directing the mortgagee to receive 
the same. The decree passed is an anomalous one and not 
in strict conformity with the provisions of the Transfer of 
Property Act. No doubt, as the learned District Judge 
remarks, this is due to the fact that the said Act had only 
recently come into force and the courts were not fully 
acquaintéd with its provisions. No period is fixed within 
which the sum of Rs. 45-8 is to be paid to the mortgagee 
and nothing is said as to the possible effect of non-payment. 
At the same time the decree as it stands is not one for 
possession pure and simple, and cannot be treated as such. 
The relief sought is thus described:—“ That after payment 
of Rs. 45-8 due on account of the mortgage in respect of 
the plaintiffs share, one-half share in the mortgaged property 
hereinafter specified be redeemed and possession thereof 
delivered to the plaintiff” It is provided that a decree 
“for redemption of the mortgage” is passed in favour of 
the plaintiff. The mere omission of the court to fix a time 
for payment does not seem to us to bring this case outside 
the principle already laid down. a 

We accordingly dismiss this appeal with costs including 
fees on the higher scale. f ; 
B. K, M. : ? Appeal dismissed, 
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THE COLLECTOR OF SHAHJAHANPUR 
Versus 
KUNJ BEHARI LAL. * 
Code of Civil Procedure (V of r908), section 33—E fect of—Previous 
order in execution—Res-judicata. 
Where a decree has been interpreted in a particular sense as between 
the parties that interpretation has the force of ves-judicata and the sub- 
sequent amendment of the law has no effect on this question. 


EXECUTION First appeal against the decree of M. Mubarak 
Husain, Subordinate Judge, Shahjahanpur. 


Proceedings in execution. 
The facts were briefly as follows :— 


In April 1903, the decree-holder obtained a decree against 
the son and grandson of his original debtor and the decree 
stated that the judgment-debtors mentioned therein should 
be liable only as heirs of the deceased debtor. The decree- 
holder took out execution and attached one village Sumarie. 
It was objected that this village had come into the hands 
of the judgment-debtors by survivorship and was not liable 
to attachment. The objection was allowed on the ground 
that only property which had come to the judgment-debtors by 
inheritance was attachable and the execution against village 
Sumarie was dismissed on 19th July, 1902. The decree-holder 
then attached and sold such property in the hands of the 
judgment-debtors as had descended to them by inheritance 
and realised various sums of money, but his decree remained 
unsatisfied. He then applied for review of the judgment in 
the case in which he had obtained the decree, but the applica- 
tion was dismissed on 31st March, 1905. He then put in the 
present application in March, 1909, and sought to attach other 
villages in the hands of the judgment-debtors (whose estate 
is now under the Court of Wards) which had come to them 
by survivorship. It was objected that the order of 19th July, 
1902, operated as res-yudicata, The lower court dismissed 
the objection on the ground that the previous order related 
to another village Sumarie and also on the ground that under 
section 53 of the new Code of Civil Procedure such property 
- 4 E. F. A. 213 of 1909. 
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was liable to sale. The judgment-debtors -as represented by Omir. 
tne Court of Wards appealed. l 1910. 
1, E. Ryves for the appellants :— THE COLLECTOR 
OF SHAHAJAHAN- 
Section 53 of.Act V of 1908, had no application, as nthe PUR 
rights of the partieshad been decided by the order of 19th kuys RE, 
July, 1902, which had become final. ` The executing court had - Lat 


` interpreted the decree and ruled that-according to the decree 
only such property would be liable as had come to the judg- 
ment-debtors by the right of inheritance. That court 
decided that property which had passed to the judgment- 
debtors by survivorship was not liable under the decree, 
Section 53 could not have any restrospective effect and could 
not give to a party a right which had been taken away by a 
final decree. The decision of 19th cd 1902, had ‘the effect 
of res-judicata. He relied on 

Behari Lal v. Majid Ali, [1897] 1. L. R., 24 All. . 138. 

Caspersz, Estoppel and ves-judicata, (last edition) p 300. 

The mere fact that other villages were sought to be 
attached made no difference, as they fell. within the same 
category, that is, villages which had come to the judgment- 
debtors by survivorship. The material issue was the same, 
namely, whether villages: which fell under that category were 
liable. ; 

He cited f 

Krishna Behari v. Brojeswari, [1875] L. R, 2 1. A., 283. 

Baldev Ram Dave(for Sundar Lal), for the respondent :— 

Before section 53 of the New Code was enacted, there 
was a conflict of opinion as to whether the liability of the sons 
could be determined in the execution department or by a 
regular suit. He cited 

Lachmi Narain v. Kunji Lal, [1894] L. L. R., 16 All, 449. 

Amarchandra v Sebak Chand, |1907] I L. R., 34 Cal., 642, F.B. 

By enacting section 53, the legislature declared that all 
property in the hands of an heir shall be deemed to have come 
_ to him as the legal representative of his ancestor. Therefore, 
whether the villages were inherited or had come to the judg- 
ment-debtors by survivorship, they. were liable. The order 

of 19th July, 1902, only determined that the liability of the 
son could be determined in the execution department, as was 
the law laid down in I. L. R, 16 All, 449. 
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The judgment of the Court was delivered by 


PIGGOTT, J.—This appeal in an execution case arises out 
of the following facts. In April, 1902, Kunj Behari Lal, 
respondent in this Court, obtained a decree against Kunwar 
Mahendra Singh and Budh Pal Singh, the son and grandson 
respectively of -Rajia Narain Singh in respect of a debt 
incurred by the said Raja. The decree-holder in the year 
1902 sought to execute this decree by attachment and sale of 
a village which was found to be ancestral property of Raja 
Narain Singh. The court executing the decree held that 
the decree, as it stood, was incapable of enforcement against 
the ancestral property of the original debtor, but only against 
property in the hands of the judgment-debtors by way of in- 
heritance from Raja Narain Singh, and not by way of survivor- 
ship as members of the same joint Hindu family. This deci- 
sion was acquiesced in by the decree-holder, who, in fact, 
made an ineffectual attempt to obtain a reveiw of the decree 
from the court which had passedit. In the month of March 
1909, the decree-holder again took out execution against 
property which was the ancestral property of Raja Narain 
Singh. He claims to be entitled to do this, because of the 
provision of sections 52 and 53 of the New Code of Civil 
Procedure, Act No. V of 1908. We are of opinion that these 
provisions do not help him. In the decree of April, 1902, 
Kunj Behari Lal was expressly given the right to recover 
certain money only from such property as might have passed 
to his judgment-debtors by way of inheritance from Raja 
Narain Singh. The decree has beén interpreted in this 
sense as between the parties, and that interpretation has 
become ves-judicata between them. The subsequent alter- 
ation in the law can have no effect as regards this question, 
namely, what did the court which passed the decree intend 
to give to the decres-holder and what rights were actually 
given him by the said decree. We, therefore, are of opinion 
that this appeal must prevail. We set aside the order of 
the lower court and dismiss the application for execution. 
The appellants will get their costs throughout, which will, 
in this Court, include fees on the higher scale. 


P. L. B. Appeal decreed. 
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X 


i 
ARTHUR FLOWERS 
versus 


. MINNIE FLOWERS.* 


Divorce Act (1V of 1869)—Jurisdiction—Residence—Meanmg of — 
: Duty of court. 
Mere casual residence in a place fora temporary purpose with no inten- 
vion of remaining there is not “dwelling” within the meaning of the 
Divorce Act. Wherethe petitioner came to Meerut from Hyderabad 


‘(Scinde) for a temporary purpose and adultery was committed there, Ae/d 


that the Meerut Court had no jurisdiction to entertain the application 
for divorce. . 


Per curiam—ln all cases of this kind a District Judge ought to en- 
quire into and set out in his judgment the facts relied on as giving Juris- 
diction to the court to pronounce a decree for dissolution of marriage. 

MATRIMONIAL REFERENCE made by Louis Stuart, Esq., 
District Judge of Meerut. 


Suit for dissolution of marriage. 

The material facts will appear from the judgment. 
E. A, Howard, for the petitioner. 

The judgment of the Court was delivered by 


STANLEY, C. J :—This matter comes before us ona reference 
by the learned District Judge of Meerut for confirmation of 
the decree passed by him for dissolution of the marriage of 
the petitioner, Arthur Flowers, and his wife Minnie Flowers, 
in consequence of her adultery with the co-respondent, 
Thomas John Moore. The petitioner is a Battery Quarter- 


` Master Sergeant. He and the respondent were married in 


the year 1898 in the Church of St. Nicholas at Plumstead 
in Kent. Since their marriage they lived together as man 
and wife in several places and appear, until the co-respondent 
came on the scene, to have lived happily. In 1906, the 
petitioner and the respondent came to Meerut, where the 
petitioner was stationed with his battery, and there the 
petitioner met the co-respondent Thomas John Moore, who 
was also stationed there with his regiment, the 1 7th Lancers. 
They became intimate friends, and in consequence an opportu- 
nity was given to the co-respondent of making advances to 
the respondent which, unhappily, resulted, as established 
*Mat. Ref. No. 5 of 1909. 
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before the learned District Judge, in adulterous connection. 
The learned Judge has found that the adultery is proved 
and has given the parties a divorce. 

We are not'satisfed upon the evidence that the learned 
District Judge of Meerut bad any jurisdiction whatsoever 
to grant a% decree for divorce, in view -of the fact that the 
petitioner and his wife did not last reside at Meerut. Their 
last residence together was at Hyderabad, Scinde, outside the 
jurisdiction of the District Judge of Meerut. This appears 
from the judgment. In it we find the following passage :— 
“The petitioner was transferred with his battery to Hydera- 
bad (Scinde) at the beginning of this year (że. 1906). He 
was unable to take the respondent with him at first, but she 
soon came to him there. He had to return to Meerut in 
April last on business which was partly connected with a 
meeting of a Lodge of Free Masons. The respondent wished 
to accompany him. Hyderabad (Scinde) not being a very 


‘pleasant place, he acceded to her request and brought her 


with him. They stayed with the co-respondent in his quar- 
ters.” Itis clear from this that the last residence of the 
petitioner with his wife was at Hyderabad in Scinde. The 
temporary sojourn for a day or two,in Meerut did not consti- 
tute residence. The petitioner merely paid a flying visit to 
Meerut for a temporary purpose and not with any intention 
of remaining. Mere casual residence in a place for a tem- 
poraty purpose with no intention of remaining is not ‘ dwell- 
ing;’ and where a party hasa fixed residence out of the 
jurisdiction, an occasional visit within the jurisdiction will 
not suffice to confer jurisdiction by reason of residence. 
Now the jurisdiction of the court depends upon the residence 
or last residence of the petitioner and. his wife. In section 
3 of the Act a definition is given of the term “High Court,” 
which is empowered by the Act to grant divorce, and at the 
end of the first clause of the Act we find the following :—“ In 
the case of any petitioner under this Act “High Court” is that 
one of the aforesaid Courts within the local limits of whose 
ordinary appellate jurisdiction or ‘of whose jurisdiction under 
this Act the husband and wife reside or last resided together,” 
and in clause (3) of that section “District Court” is defined 
as meaning, “In the case of any petition under this Act the 
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Court of the District Judge within the local limits of whose 
ordinary jurisdiction, or of whose jurisdiction under this Act 
the husband and wife reside or last resided together.” The 
learned counsel for the petitioner has been unable to show 
us that the last residence of the petitioner and his wife was 
at Meerut or within the jurisdiction of the District Judge of 
Meerut. This being so, it appears to us that the learned 
District Judge Kad not jurisdiction to grant a divorce. We 
may point out here that in all cases of this kind a District 
Judge ought to enquire into and Set out in his judgment 
the facts relied on as giving jurisdiction to the court to pro- 
nounce a decree for dissolution of marriage [see Durand v. 
Durand] (1). In the case of “Wingrove v. Wingrove [the 
same page of 14 W. R. ) it was pointed out, that in a suit for 
dissolution of marriage, where at the time of the presentation 
of the petition, the respondent does not reside within the 
jurisdiction of the court, the jurisdiction of the Judge and 
the right of the petitioner to present a petition to him must 
rest on the fact that the parties last resided together within 
his jurisdiction. .The learned District Judge may in this 
case have been labouring under the misapprehension that 
the petitioner and his wife last resided at Meerut because of 
the temporary visit which they paid to this city. But it is 
clear that that temporary visit did not constitute residence 
within the meaning ofthe Act. In view of the fact that the 
learned District Judge had not jurisdiction to entertain the 
petition we have no jurisdiction to confirm the decree 
which has been passed. It is unnecessary for us to consider 
the merits of the case. We abstain from expressing any 
opinion upon the facts set forth in the petition or upon the 
evidence in support of the petition. 


Hyderabad in Scinde is not within the jurisdiction of this 
Court. It wasin Hyderabad, Scinde, that the petitioner and 
respondent appear to have last resided together, and this 
Court has no authority to confirm the decree: 


We, therefore, decline to confirm it. We set. it aside and. 


dismiss the petitioner’s petition. Under the circumstances 
we say nothing as to costs. i 
l ae Reference rejected, 
(1) [1870] 14 W. R, 416, 
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MASUM-UN-NISSA 
: VErSUS ş 
LATIFAN AND OTHERS.* l p 
Cede of Civil. Procedure (Act XIV of 1882) section 396—Suit Jor parti- 
- tion— Preliminary decree in plaintiff: s Savour—Resistance to Commis- 


stoners— Refusal of pla:ntiff’s application for re-issue of Cent 
Courts power: 


tee 


Where the court of first instance, in a suit for partition, made a” 
preliminary decree, partially i in the plaintiff's favour, but the plaintiff resist- 
ed the Commissioner appointed by the court and objected to his pre- 
paring a plan for the partition and the court thereafter recused .the 
plaintiff's application for the 1e-issue of the Commission and’ entirely 
dismissed the suit, the court below having i in appeal upheld the order of. 
dismissal, že% that as the court of first instance had passed a preliminary 
decree decreeing a part of the plaintiffs claim, it shad no. authority to” 
nullify that decree by totally ‘dismissing that suit and that under. the 
circumstances the court ought to have acceded to the request of the: 
plaintiff fo reissue the Commission and to have seen that-the order was 
obeyed. 


APPEAL under section 10 of the Letters Pateni against 
the. ‘decree. of Mr. Justice GRIFFIN, confirming the decision 
of.W. F. Kirton, Esq. additional Judge of Moradabad, ` who. 
confirmed ' the decree of ‘Babu uciauleshar Nath Rai, pruna of 
Amroha. : - - 


-- -Suit for partition.’ 


-~ The material facts appear from the judgment of 


‘GRIFFIN, J —Plaintiff’s suit was for possession by partition of 
cértain shares in two houses. By an order dated 19th Septémber 1906 
the court of first instance decreed plaintiff's claim for partition and’ 
separate possession over 36 sihams out of 96 sihams. A decree was 
prepared in accordance with that judgment. In the same order it was 
directed that a Commission will issue to the Amin to draw up proposals 
for the partition and he was directed to submit his report before 13th 
October, 1906. From the Amin’s report it appeared that the plaintiff 
refused to _ have the houses partitioned and the Munsif thereupon 
dismissed the suit with costs. The plaintiff appealed. The only ground 
considered by the lower appellate court, was whether the: munsif was 
am or _not in dismissing the suit because the’ plaintiff through her 


Ss * L, P. A. No. 85 of 1908. 
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husband who-was also her general attorney ‘prevented the Amin from 
preparing a plan of the house. . i . : 

The lower appellate court was of opinion that the court of first 
instance had no option but to, dismiss the suit and the plaintiff’s appeal 


was dismissed. The plaintiff comes here in second appeal. 


It is contended that the lower appellate court should have gone in- 
to the merits of the case, but if the suit was tightly dismissed by the 
court of first instance the lower appellate court in upholding the decree of 
the first court was relieved of the necessity of discussing the other grounds 
of. appeal raised by plainti® Fhe question raised in this appeal is a 
somewhat novel one and I have not been referred to any authority on 
the point But where the plaintiff by an act of-her agent obstructs an 
Amin deputed by the court tu-draw up partition proposals and thereby 
renders it impossible for the court to grant the relief asked for by the 
plaintiff, l cannot see’that there is any other alternative for the court 
but to dismiss plaintiff’s suit. I dismiss the appeal with costs. 5 f 

. Abdul Majid, for-the appellant. 
- {skag Khan, for the respondent, 


- -The judgment-of the Court was delivered by 


ate 


‘BANERJL, J:—This ‘appeal arises out ofa suit’ for partition, 
The plaintiff. claimed ‘41 Sikams out of 96 Sthams as pür- 
chaser from certain persons who are alleged to have been 
the owners of this share. The court of first instance made 
a preliminary decree on the 19th September, 1905 to the 
effect that the claim of the plaintiff for partition and separate 
possession of 36 Sams out of 96 Sthams be decreed. The 
court also gave certain other directions ‘relating to the property. 
It then appointed a Commissioner to effect a partition 
with a view to a final decree being passed. It appears that 
the husband of the plaintiff resisted the Commissioner and 
objected to his preparing a plan for purposes of partition. 
The Commissioner thereupon returned the Commission with 
his report. When the case came on for hearing the plaintiff's 
pleader asked that the Co.nmission might be issued again, 
This the court refused to do and ‘on the 31st October, 
7306, the learned munsif passed a decree dismissing the 
suit with costs. 


From this decree the plaintiff preferred an appeal to the 
learned District Judge, but the ‘appeal was dismissed. A 
second appeal td this Court was also dismissed. This, appeal 
has-been preferred under the Letters Patent from the judg- 
ment of the learned Judge of this Court. 
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We are of opinion that this appeal must prevail, As we 
have stated above, the munsif made a decree on the 19th 
September, 1906. “He ought to have carried out that de- 
cree and with that view, he should in accordance with the 
provisions of section 396 of Act XIV of 1882 have issued a 
Commission, made a decree after considering the report 
of the Commissioner. The circumstances of the plaintiff 
or her agent having resisted the Commissioner was not 
sufficient to justify the dismissal of the suit in its entirety." 
The court ought to have acceded to the request of the plain- 
tiffs pleader .to re-issue the Commission and to have.seen’ 
that the order was obeyed. As .the court had passed a. 
preliminary decree, decreeing a part of the claim, it had no 
authority to nullify that decree, by totally dismissing the suit, 
We allow the appeal, discharge the decrees of this Court, 
of the lower appellate court and of the court of first instance 
and send. the case back to the court of first instance with 
directions ‘to carry out the decree of September, 1906. Costs 
here and hitherto will follow the event, 

Appeal decreed, - 


Cause remanded. 
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RAM CHARAN MISIR 
VEVSUS 
BHAGWAN DAS AND ANOTHER.* 


Mortgage—Righi to question validity of —Auction-Purchaser—Property 
sold subject to mortgage. 


Where, in execution of a decree, property is sold subject to mortgage, 
~an auction-purchaser, not being the decree-holder, who purchases the 
right, title and interest only of the judgment-debtor, is not entitled 
to raise any question as to the validity or otherwise of the mortgage. 
SECOND APPEAL from a decree of Shah’ Amjad-ullah, 
Subordinate Judge of Mirzapur, confirming a decree of 
Pandit Rup Kishan Agha, Munsif of Mirzapur. 
“Suit for sale upon a mortgage. 
The material facts will appear from the judgment. 
Haribans Sahai for the appellant. 
Kalindi Prasad for the respondents. 
_ The following judgment was delivered by 
ALSTON, J.—The plaintiffs sued on a mortgage, one of the 
defendants being the auction purchaser at a sale of the mort- 
gaged property, held in execution of the decree of a third 
party. The defendant auction-purchaser pleaded that the 
mortgage, upon which the plaintiffs sued, was a fictitious and 
collusive mortgage, which had been executed by the judgment- 


debtors in favour of their relations with a view to defraud- 
ing their creditors. The lower courts both held that the 


auction-purchaser, having bought subject to the mortgage, . 


was not entitled to raise this plea. The question before me 
is whether this view wasa correct one or not. It appears 
that when the property was attached in execution of the 
decree, the mortgagees asserted their mortgage and obtained 
an order in their favour under section 282 of Act XIV of 1882, 
after what the lower appellate court, which had the record 
before it, describes as “a full contest.” It was contended 
on,behalf of the ‘respondents here, who are the plaintiffs- 
* S. A. No. 149 of 1909. 
29 


Alston, J. 


CIVIL. 


1909. 


Rant CHARAN 
v 


BHAGWAN Das. 


Alston, J. 
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mortgagees, that as a consequence of the decision given under 
section 282 the property was sold “ subject to ” the mortgage ; 
and that being so, the auction-purchaser, who could have 
bought nothing more than the equity of redemption, was not 
entitled to question, in the present suit, the validity of the 
mortgage, which had been already adjudicated on. It was 
contended, on the other hand, that the property in question 
was not sold “subject to ™ the mortgage, within the meaning 
of section 282; but that it was sold “with a notification of 
an incumbrance” to which it was liable, within the meaning 
of clause (c) of section 287 of Act XIV of 1882, the encum-. 
brance being the mortgage in question. It is not disputed that 
if the property was sold “ subject to” the mortgage within the 
meaning of section 282, the defence, which the auction-pur- 
chaser wished to raise to the present suit, was not open to him. 
This admission was necessitated by tHe decision inthe case of 
Shih Kunwar Singh v. Sheo Prasad Singh (*), where their 
lordships Mr. Justice BANERJI and Mr. Justice RICHARDS 
observe as follows: “The Code of Civil Procedure clearly 
makes a distinction between a case in which property is sold 
subject to a mortgage and a case in which notice of an 
alleged mortgage is given in the proclamation of sale. The 
former is provided for by section 282, and the latter by 
section 287. In the former case the court after being satisfied 
of the existence of the mortgage sells only the judgment- 
debtor’s right of redemption, so that the purchaser does not 
acquire any greater rights than those of redeeming the 
mortgage. In the latter he buys the property with notice 
of the mortgage and subject to such risks which the notice 
might involve. The court does not decide whether the 
mortgage subsists or not.” 


With a view to ascertaining whether the lower couits~ 
were right in holding that the property had been put up 
to sale subject to the mortgage, I sent for the execution 
record. From an inspection of both the proclamation of 
sale and the sale certificate there can, in my opinion, be no 
doubt that the lower courts were right, and that the pro- 
perty was sold subject to the mortgage, which had been 
pronounced valid in a proceeding under section 282. The 


(1) [1906] I, L. R., 28 All, 418. 
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sale proclamation is filled in as follows :—The description 
of the’ property is “a house.” The names of the judgment- 
debtors are.Ganga, Raghunath, Bhagwan Das-and Chandu. 
The -judgment-debtors’ interest in the -property is given as 
“detailed below.” The said. detail combines the boundaries 
of the house, which strictly speaking should‘have been shown 
in ‘column 2, with the judgment-debtors’ interest which was 
being sold. The combined reference reads as follows :— 
“Boundaries of a Kachcha tiled house situate in Bazar Ghura- 
wan, pargana Barhar, district Mirzapur of the value of about 
Rs. 100. The lien under the document dated 23rd August, 
1904, executed by Ganga and Raghutath, judgment-debtors 
for Rs. 122-6.; the remaining purchase money in favour of 
Bhagwan Das, son of Narain Das and Oudh Behari Lal, son 
of Bhagwan Das, has been notified. East—house of Ganesh 
Das. and Raghunath Das. West—house' of Sahdeo Das and 
Hanuman Das. North—road and well. South—way and, 
beyond it, field of Musammat Jamuna.”. 


‘It was argued on behalf of the appellant that’ because the 
woid used in describing the extent of the judgment-debtors’ 
interest in the propefty was “da elan,” I should’ hold that a 
notification of an incumbrance under'section 287 of the Code 
of Civil Procédure was intended and nothing more. It was 
suggested that: had there been ai intention to specify 
the mortgage, with reference to section 282, the expression 
used would have been “ da-matahati.’ “In my opinion the 
-question must be decided upon a consideration of the facts 
as a whole and not with reference to any particular word 
that may have been used. The sale certificate reproduced 
the, passage set out above. Had there been nothing moie 
intended than the proclamation of an incumbrance under 
section 287, I do not think that this passage would have 
found its way into the sale certificate. In the case of Shak 
Ziyaud-din Abdul Husain v, Kailas Chandra (*), it was held 
that the auction-purchaser, who was the decree-holder, might 
raise such a defence to a suit ona mortgage, brought within 
one-year of the order under section 282, as the.appellant- 
defendant wished to raise in this case, although he had not 
brought a-suit under section 283 of the Code. As, however, 


(2) [1905] 2 C. L J., 599. 
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the auction-purchaser in the present case was not the decree- 
holder, this ruling has no application. The general question 
whether an auction-purchaser in the position of the appellant- 
defendant is in law entitled to plead in defence to a suit òn a 
mortgage that the mortgage sued om was fraudulent and 
fictitious, was considered by the Calcutta High Court in the 
case of Lalla Ram Surun Lail v, Musammat Lokebas Kooer (8), 
Coucu, C. J., then said :—“ What is roally contended on be- 


half of the special appellant in this case is, that the plaintiff, - 


who was the purchaser at a sale in execution ofa decree of the 
right, titleand interest of the judgment-debtor, is tobe consider- 
ed as having acquired by that purchase, not merely the right, 


‘title and interest of the judgment-debtor, but any right or 


title which the judgment-creditor might have to set aside or 
question the validity of any deeds which had been previously 
made, even it might be by the judgment-debtor himself. We 
think that is a Proposition, which cannot be supported, and 
we are not aware of any decision which can be quoted for it.” 
Further on in the judgment his Lordship added: “We 
think there is no ground shown in special appeal for inter- 
fering with the decision appealed against. In fact, unless the 
proposition which we mentioned can be made out, that the 
plaintiff was put in the position of the creditors, and bought 
the rights of the creditors, there is no ground whatever for 
this appeal. That not being shown, and not being in our 
opinion the law, the appeal.. must be dismissed,” 
Having regard to the facts found, this appeal must fail, -and 


it is accordingly dismissed with costs, including fees.on-the 
. 7 à ` “7 > 
higher scale in this Court. 


Appeal dismissed, 
(3) [1872] 18 W. R,, C. R, 39. ra% 
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SRI RAMAN LALJI 
VErSUS 
DESRAJ.* l 

Bengal, N-W. P., and Assam Civil Courts Act (XII of 1887), section 

21—Court Fees Act (VII of 1870), section 11—Valuations of suit— 

Execution of decree— Deficiency made good—Appeal—Jurisdiction. 

So long as there has been no order accepted by the plaintiff to make 
good the deficiency, the original value placed by the plaintif must be 
taken as the value of the suit for the purpose of regulating the jurisdiction 
of the appellate court; but when there has been such an order made and 
accepted by: the plaintiff, from that moment the value of the suit must be 
taken as being in accordance with the fee actually paid by the plaintiff. 

Tjjat-ulla Bhuyan v. Chandra Mohan Banerjee, 1. L. R, 34 Cal., 954. 
F..B. followed. Madho Das v. Ramji Patak, 1. L.R, 6 All, 286, 
distinguished. : 

So, where a suit for sale on foot ofa mortgage was valued at Rs. 1,945, 
but the plaintiff prayed for the redemption of prior’ mortgages and for a 
decree, for the consolidated amount, exceeding Rs. 15,000, and the court 
granted hima decree i in terms thereof in the event of the mortgagor’s 
default, conditional upon his making good the deficiency in court fees, and 
the deficiency was made up, Aeéd that the proper appellate forum was the 
High Court, and not the District Judge. | 
| CIVIL REVISION from an order of H. W. Lyle, Bee, 
District Judge at, Agra returning the memorandum of appeal 
to be presented to the High Court, 


Proceedings in execution on a mortgage decree, 

Question of court fees and appellate forum. 

The material facts were as follows :— 

One Desraj brought a suit for recovery of Rs. 1,945 
on. the. foot of a hypothecation bond and offered to re- 
deem prior mortgages if the prior mortgagees proved their 
debt, The decree was however passed on a compromise 
conditioned on redemption of prior mortgages amounting 
to Rs. 15,700 and payment of requisite court fees, The 
applicant was to pay the mortgage money by instalments. 
The judgment-debtor did not pay the decretal amount; 
the’ decree-holder applied under section 89, Transfer of 
Property Act, to have the order made absolute. The 
judgment-debtor filed objection. Fhe Subordinate nS 
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disallowed it and made the order absolute. The unsuccess- 
ful objector filed an appeal before the District Judge who 
returned the memorandum of appeal to be presented in the 
High Court. 


Mohan Lat Sandal, for the applicant :— 

The original valuation of the suit being about Rs. 2,000 the 
court of the District Judge was competent to hear the appeal. 

Section 21 of Act XII of 1887. 

Madho Das v. Ramji Patak, (1894) 1. L. R., 16 AN., 286. 

Sarat Chandra Chaudhri (with him J. N. Chaudri), for 
the opposite party was not heard in reply, but cited 

Ljjat-ulla v. Chandra Mohan Banerjee, [1907] I. L. R., 34 Cal., 
954, F. B. 

The judgment of the Court was delivered by 

RICHARDS, J.—The question which arises in this applica- 
tion is whether or not the learned District Judge was right in 
returning the memorandum of appeal, in an execution matter, 
to the judgment-debtor-appellant for presentation to the 
High Court. The suit out of which the execution matter 
arose was one to enforce payment of a mortgage by sale 
of the mortgaged property. The plaintiff valued his suit 
at Rs. 1,945. . In the suit he claimed to recover his own 
mortgage for Rs. 1,000 together with interest thereon, and 
also stated that he wished to redeem two prior mort- 
gages for the aggregate sum of about Rs. 15,000 if the debt 
were found to.be due. A decree was given in favour of the 
plaintiff for the sale of the property. The amount was 
directed to be paid by instalments. On failure to pay the 
instalments, the plaintiff was to have the right to redeem the 
two prior mortgages and to sell the property for their amount 
as well as the amount of his own mortgage. There was a 
condition that he must make good the deficiency in court 
fees. Default was made and the plaintiff made good the 
deficiency, acquiescing in the order of the’ court. After this 
was done, a question arose as to whether certain payments 
into court had or had not been made within proper time, 
These objections were raised on behalf of the judgment- 
debtors, They were over-ruled by the court of first instance, 
and the judgment-debtor preferred an appeal to the District 
Judge against this ruling. The District Judge considered 
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that the proper appellate court was the High Court and not 
the District Judge. He accordingly returned the memo- 
randum of appeal for presentation to the High Court. The 
applicant here contends that valuation of his suit, that is, the 


‘ original suit, was Rs. 1,945, and not the valuation after the 


mm 


deficiency had been made good. Section 21 of Act XII of 
1817 provides as follows :—“Savé as aforesaid, an appeal 
from a decree or order of a Subordinate Judge shall lie to the 
District Judge where the value of the original suit in which, or 
in any proceeding arising out of which the decree or order was 
made, did not exceed Rs. 5,000 and to the High Court in any 
other case.” es 

The question really is what was the value of the suit. 
If the value of the suit was only Rs. 1,945, as contended by 


the applicant, then the appeal did lie to the District Judge and . 


it makes no difference that the decree was a decree for a larger 
sum than Rs, 5,000. It isadmitted by the learned vakil of the 
applicant that if before the decree the court had found that 
the suit was undervalued and the deficiency had been made 
good, then the value of the suit would be the value after 
the deficiency had been made good and not the valuation 
which the plaintiff had originally placed thereon. He argues 
that thà decree of the court ordering him to make good the 
deficiency before proceeding to sell the property for the 
aggregate amount of his own, and the prior mortgages, was 
conditional, and reliance is placed upon Maho Das v. Ramji 
Patak (1). All that was decided in that case was that the 
mere, fact that a decree for a larger sum was made does not 
interfere with the original valuation of the suit. We quite 
agree with it. So long as there has been no order accepted 
by the plaintiff to make good the «eficiency, the original 
value placed- by the plaintiff must be taken as the value of 
the suit. for the purpose of regulating the proper appellate 
court, but we think that, when there has been such an order 
accepted by the plaintiff, from that moment the value of the 
suit must be taken as being in accordance with the fee paid 
by the plaintiff. This view was accepted by a Full Bench of 
the-Calcutta High Court in Jyat-ulla v. Chandra Mohan (2). 
We dismiss the application with costs. 


Application dismissed, 
(13 [1894] 1 L. R., 16 All, 286, (2) [1907] I. L. R., 34 Cal., 954 
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KASHI KUNBI AND ANOTHER 
VErSusS 2 


SUMER KUNBI AND: ANOTHER.* 


Registration Act (III of 1877), sections 17, 49—~Compromise recording 
` contract of pre-emption—Not embodied in decree—Not admissible 


without registration. 

A Sulahnama filed in a suit in so far as it purports to create a right 
of pre-emption is a transaction affecting immoveable property and as such 
requires registration. Where such a document was not registered no evi- 
dence of its contents could be given to establish a claim of pre-emption. 

SECOND APPEAL against the deeree of E. H. Ashworth, 
Esq; District Judge, Benares, confirming the decree of ‘Babu 
Hira Lal Singh, Munsif of Benares. 

. ~ Suit for pre-emption. 

The facts.were as follows :— 

The plaintiff and the defendant vendor had certain disputes 
as to the shares each inherited from their common ancestor, 
and in the course of a suit, they entered into a compromise on 
the 2nd March, 1892 in which they specified the share each was 
entitled to. The compromise further recorded an agreement 
to the effect that if any of the parties wished to traysfer his 


“share, he was bound to do so first to the other parties. The 


compromise was filed in court and a decree was passed in 
accordance with the compromise, but it did not embody the 
provision as to the right of pre-emption, _On the 22nd April,’ 
the defendant vendor Sumer Kunbi-sold his share to Nur 
Khan whereupon the plaintiff brought the present suit on the 
basis of the agreement entered inthe compromise of 2nd 
March, 1892. The defendants pleaded that as that portion 
was not embodied in the decree it was not admissible in 
evidence as it was not registered. The court of first instance 
held on the authority of I. L. R., 35 Cal., 1013 and I. L. R., 22 
Mad., 365, that the compromise should have been registered 
and therefore it was not admissible in evidence and dismissed 
the suit. On appeal the District Judge was of opinion that 
the deed of compromise was a composition-deed, but feeling 
# S. A. No. 640 of 1909, 
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himself bound by the rulings relied on by the Munsif dis- 
missed the appeal. 

The plaintiff appealed. 

Peary Lal Banerji (with him Gokul Prasad), for the 
appellants :— 

The pre-emptive clause in the compromise merely gave 
the plaintiff a right to call upon the defendant vendor to 
execute a sale-deed in his favour. That portion of the com- 
promise did not create any interest in favour of the plaintiff in 
the property, but merely created in the plaintiff a right 
to obtain a document, vzz., a sale-deed which would create 
the interest. 

An agreement to sell did not create any interest in the 
property. He referred to section 34, Transfer of Property 
Act. 


When a completed agreement to sell was declared by the 
legislature not to create any interest in the property an agree- 
ment of the nature relied upon, which fell far short of the 
completed agreement contemplated by section 54, did not 
create any interest. 

A document which requires registration, must be a docu- 
‘ment which zz ztse/f creates a right. i 


He referred to the Registration Act, section 17, clause (/)., 
and relied on 
Jiwan Ali Beg v Basa Mal, [1886] l L. R9 All., 108, F. B. 
The Bengal Banking Corporation v. S. A. Meckertich, [1884] 
I. L. R., 10 Cal., 315. i 
` He further submitted that as the compromise formed part 
of the pleadings in a proper judicial proceeding, it did not 
require registration. 
He relied on 
Bindesri Naik v. Ganga Saran Sahu, [1897| 1. L. Rọ, 20 All, 171, P. C, 
_ A composition deed included a deed embodying’ an 
amicable arrangement ofa law suit : 
Wharton’s Law Lexion. 
Muhammad Ishaq for the respondent, was not called upon, 
but he referred to 
F. A. 57 of 1902, decided on gth March, 1904. 
o ; 30 
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The judgment of the Court was delivered by 


STANLEY, C. J.—We think that the view of the law ex- 
pressed , by the learned Munsif in his judgment is correct. It 
appears that the parties were involved in litigation in the court 
of the Subordinate Judge of Benares. They compromised 
the suit filing a Sudaknama, dated the 2nd of March 1892. 
In this -Swdahnama the rights of the parties in certain im- 
moveable property of the value of Rs. 100 and upwards were 
declared and the document therefore was compulsorily regis- 
trable in view of the provisions of sections 17 and 49 of the 
Registration Act. In the Sulaknama it was provided that if 
either party sold his -share of the property, the subject- 
matter of the litigation, the other party should have a , right 
to pre-empt. A decree was passed upon the compromise but 
that decree is silent as to the existence of any pre-emptive 
right whatever. The present suit arises out of a claim 
brought by two of the parties to the former litigation 


“to have a right to :pre-empt under the provisions of the Sulah- 


nama established. The learned Munsif dismissed the suit 


‘on the ground that the document of the 2nd of March 1892, 


not having been registered was not admissible in evidence 


-and that the plaintiff could not therefore establish any right 


to pre-empt thereunder. For the view which he entertained 
the learned Munsif referred to the rulings in Biraj Mohinee 
Dasee v. Kedar Nath Karmakar (1) andin Patha Mutham- 
mal v. Esup Rowther (2). . These decisions support the 
view of the learned Munsif. On appeal the learned District 
Judge expressed some doubt upon the correctness of the 
rulings in question but held that he was ‘bound by those 
rulings in the absence of any ruling to the contrary by this 
Court. He therefore affirmed the decision of the court, of 
first instance. 


The appeal now before us was preferred by the plaintiffs 
and the only ground of appeal is that the Sulahnama (i.e. the 
agreement of-the 2nd of March 1892) did not require regis- 
tration. That document undoubtedly declared the rights of 
the parties in immoveable property of the value of Rs. 100 
arid upwards and was therefore compulsorily registrable. 


(1) [1908] I. L. R., 35 Cal., toro. 
(2) 11906] I. L. R., 29 Mad, 365. 


ONS 
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But it is argued that the provisions contained in it as to pre- 
emption was not required to be registered, and that inasmuch 
as a decree was passed determining the rights of the parties 
in the immoveable property, the document was admissible 
in evidence.to prove the right of pre-emption claimed, that 
in other, words the document may be divided into two parts 
one of which, required and the other did not require registra- 
tion within the meaning of the Registration Act. We think 
there is no_force in this contention. Section 49 of the Regis- 
tration Act provides that no document required by section 
17 to be registered shall affect any immoveable -property 
comprised therein or “be received ‘as evidence of any tran- 
saction affecting such property.” The Sulahnama in so far 
as it purported to create a right of pre-emption was a transac- 
tion affecting property within the meaning of this section 
and in our opinion it was rightly held that as the document 
was not registered no evidence of its contents could be given 
to establish a claim of pre-emption. In the unreported case of 
Musammat Fatima Bibi v. Mirza Sadr-uddin Beg(8), which 
was decided by a Bench of this Court, of which one of us 


was a member on the oth of March 1904, a similar question 
was dealt with. 
which has been raised before us by the learned Vakil for 
the appellants was raised. In the Judgment we find the 
following passage dealing with this contention. “But turning 
to the decree of September I 7th, 1892, we find that the only 
parts of the compromise incorporated in it are those in which 
consent is given to the passing of a decree for Rs 24,375 
perty of Tawajjul Hussain. The 
decree makes no further mention of the compromise and does 
not purport to incorporate it as part of the decree, or contain 
any direction that it is to be so incorporated or to be consider- 
ed as forming part of the decree. It further follows that the 
portions of the compromise not incorporated in the decree 
must be considered to have no more effect than an-agreement 
between the parties which has not been embodied in a decree. 
Such an agreement. as we have here ought under section 17 
of the. Registration Act of 1877 to have ` been registered. 
Admittedly it ha 

: f ` (3) F ANo. 57 of 1902. 


with cost against the pro 


In that case a contention similar to the one 


s not been registered. We -therefore hold - 
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that it is not admissible in evidence against the plaintiffs 
appellants and does not bar this suit.” This decision supports 
the judgment appealed from and is we think correct. For 
these reasons therefore we think that both the lower courts 
were right in dismissing the plaintiff's claim, and we accord- 
ingly dismiss this appeal with costs including fees in this 
Court on the higher scale, ` 


P. L. B. Appea! dismissed, 


KURIYA MAL 
Versus 
BISHAMBHAR DAS.? 
Appeal—Partition—Preliminary decree—Final decree—Atpeal against 
breliminary decree after final decree—Not maintainable, =~ 


Where in a suit for partition a final’ decree has been made, and the 
preliminary decree only is appealed against, eld that the correctness of 


that decree cannot be challenged without an appeal against the final 
decree also, 


Mackenzie v, Nar Singh Sahat, [1909] I. L. R. 36 Cal., 762, followed, 

Omankunwart v. Jarbandhan, 1909] 1.L.R., 30 All., 479, distinguished. 

SECOND APPEAL against the decree of L. Stuart, Esq., 
District Judge of Meerut, reversing the decree of Babu 
Harihar Lal Bhargava, Munsif of Ghaziabad, 

Suit for partition, 

Question whether appeal from preliminary decree lay 
when final decree not appealed against. 

The material facts will appear from the judgment, 


Haribans Sahai (with him Mohan Lal Sandal '), for the 
appellant. 


Satish Chandra, Banerji (for J. N. 
resporident. 


x 


Chaudrz), for the 


`. The judgment of the Court was delivered by 
” PIGGOTT, J:—This was a suit for partition of a certain 
house. On June 25th, 1908, the court of first instance, the 
learned Munsif of Ghaziabad, passed a preliminary decree 
® S, A. No. 1025 of 1908, ~ 
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in -favour ofthe plaintiff, declaring his right to possession by 
paitition of a half share in the house in suit. On June 3oth, 


1908; the same court passed a final decree, giving the’ plain- 


tiff possession of a specified half-share in the house according 
~-to-a‘plan which had in the meantime been prepared by a 
Commissioner, and adding certain orders as to costs which 


. had‘been held over at the time the preliminary decree was 
passed, On July-28th; 1908, one of the defendants appealed 
to the court of the District Judge of Meerut, against the 
preliminary decree of June 25th; 1908, -without impeaching 
the final decree which purports to be in modification of the 
decree of June 25th, 1908, and directs that the plaintiff's 
claim in respect of one-fourth share in the house in dispute 
be dismissed, besides also modifying the order as to costs, 
The plaintiff coming to this Court-on second appeal, raises 
as a preliminary point the plea that -where in a partition suit 
a final decree has been made it is not open to an appellant 
to challenge the correctness of the preliminary decree with- 
out also appealing against the final decree. We have. been 
referred to no direct. authority of this Court on the point. 
The respondent before us relies, -as did “the learned 


District Judge, on the decision of this Court in 


Uman 


Kunwari v. farbandhan (1) It was there laid’ down that 
thé fact, that a suit had been decided by the court of 
first instance, in compliance with an order of remand, 
made under section. $62 of the Code of Civil Procedure 
(Act XIV of 1882,) is no bar to the filing of an appeal from 
the order of remand or to the hearing of such an appeal, 
In our opinion that ruling does not cover the case now before 


usi A right of appeal from an order of remand under section « 
562 of the Civil Procedure Code of 1882 was expressly given. 


by section §88 of the said Code, and this Court proceeded 
upon the ground that such right of appeal could not be taken 
away in the absence of some direct provision to the contrary. 
Moreover, in considering what the effect of the reversal of 
an order of remand, under section 562 aforesaid, would be, 
this Court was careful to point out that anything done in 
pursuance of such an order would become ¢so facto of no 
effect on the reversal of the said order, because the court 
concerned would have no jurisdiction to pass~ any further 


(1) [1909] I L R, 30 All, 479. 
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order in the case (except by way of review), unless empower- 
ed to do so by the order under section 562 itself. No such 
consideration arises in the case now before us, asit is clear 
that the learned Munsif after passing his preliminary decree 
had jurisdiction, and indeed was bound to proceed in due 
course to passa final decree in the case, It seems to us 
that a serious anomaly would be created by the modification 
of the preliminary decree of June 25th, 1908, while the 
final decree of June 30th, 1908, remained in force and 
had not been appealed against. There is direct authority 
on the point in case of Mackenzie v. Narsingh Sahai) which 
decision isin favour of the contention raised before us by 
the appellant. We follow this ruling, and set aside accord- 
ingly the order and decree: of the lower appellate court 
and restore that of the court of first instance. The plaintiff- 
appellant will get his costs from the defendant-respondent 
in this and in the lower appellate court. Costs in this Court 
will include fees on the higher scale. 

Appeal decreed, 


(1) [1909] I. L. R., 36 Cal, 762, 
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KANCHAN SINGH 


Versus 


- 


MANI RAM* © 7 
Pre-emption—Wajib-ul-arz—C: ‘onstruction—Contract or custom. 


The words used in a wajib-ul-arz were koi mugadma hag shafa 
ka dairy nahin hua aiyanda jari rakhna shafa ka ham ko manzur hat. 
Held that the words were a record of contract and not of qustom. 


SECOND APPEAL against a. decree of Pandit Girraj 
Kishor Datt, Subordinate Judge of Bareilly, reversing a 
decree of Maulvi Abdul Rahim, Munsif of Aunla Faridpur. 

Suit for pre-emption. eo 

The plaintiff brought this suit for pre-emption on the 
strength of a wajib-ul-arz prepared at a previous settlement, 
alleging that the wajtb-ul-arz recordeda custom of pre-emption 
which entitled him to pre-empt the property which had been 
sold to a stranger. The defendant vendee pleaded, among 

‘other things, that the wajib-ul-arz in question recorded a con- 
tract which terminated at the expiration of the settlement at 
which it was prepared. The terms of the wajtb-ul-arz were as 
follows:—“stkar intikal hagiat baruye bai wa rehan wa kiba 
wa warasat wa rawaj hug shafa wa dastur-izdawaj sant. 


Kuchh haqiat rehan nahin hai, aiaynda har hissedar ko apne 
jus wa kul haqiat ke intikal ka akhtiar hai ab tak koi mugadma 
kug shafa ka dair nahin hua, aiyanda ko jari rakhna hag 
skajá ka ham ko manzur hai ; jo hissadar apna haqiat farokht 
karna chahega to awal badast biradar haqiqi jo samil zamidart 
ho badhu pas hissadar jaddi, jo wah nalen tb pas hissadar patti, 
bahalat inkar unke pas hissadar digar patti agar wah nalen to 


jiske hath chahega farokht karega.” 


The court of first instance held that the document recorded 
a custom and decreed the plaintiff's suit. The lower appellate 
court, however, held that it recorded a contract and not a 
custom. The plaintiff appealed to the High Court. 
~o “ @'§, A. No. 772 of 1908. ` 
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Sital Prasad Ghose, for the appellants, contended that the 
wajib-ul-arz was a prima facie evidence of the existence of a 
custom of pre-emption and the lower appellate court had 
erred in holding it to be that of a contract. The heading of 
the pre-emption clause of the wajtb-ut-arz “reway hug shafa 
wa dastur-tzdawaj sant” clearly showed that the document 
recorded a custom of pre-emption. He distinguished 

Tasaddug Husain Khan v. Ali Husain Khan, [1908] 4. W N.; 121, 
and relied on an unreported decision in 


Hazari Lal v. Durga Prasad, L P. A. 45 of 1909, decided on 23rd 
of December, 1909.* - 


The respondent was not represented. è 
The judgment of the Court was delivered by 


STANLEY, C. J.—This case appears to us to be undistin- 
guishable from the case of Tasadduk Husain Khan v, Altaf 
Husain Khan (1) which was decided by this Bench. The 
learned pleader for the appellants endeavours to distinguish the 
two cases and he also relies upona recent decision in an | 
appeal under the Letters Patent, namely, appeal No. 45 of 1909, 
decided by a Bench of which one of us was a member. 
In that case it was argued that the case of Tasa dduk Husain 
Khan v. Ali Husain Khan and Altaf Ali was not dis- 
tinguishable from the case before the court butit was pointed 
out in the judgment that the language used in the wajib- 
ul-arzes in the two cases were different in an important 
respect. In the wayid-ul-arz then before the court the 
clause as to pre-emption ran in the following terms, “azyanda 
ho jari rakhna rawaj shufa ka ham ko mangur hat” In 
the wajib-ul-arz in the case of Tasadduk Husain Khan v, Alt 
Husain Khan, the words are “atyanda ko fari rakhna raway 
hak shafa ka manzur hai? In the judgment the importance of 
the introduction of the word “hak” between “rvawaz” and 
“skafa” is pointed out. We find the following comment in 
the judgment :—“ now the wayib-ul-arg referred to in the case 
of Tasadduk Husain Khan v. Ali Husain Khan does differ 
in one material respect from the wayib-ul-arz before us. 
Between the words “ rawaj” and “ skafa” there comes in the 


1) [1908] 28 A. W. N. 12% 
© Since reported : 7A 7 J Rey 173: 
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importart word ek.” Inthe case now before us reliance ~ Civi. 


is placed upon the language of the heading of the clause 
, dealing with pre-emption which runs as follows :—“ Riwaj 
hak shaja wa dastur izdawaj sani”. It is contended 
that “rzway” properly translated is “custom” and, that 
therefore we should treat that the subsequent language of the 
wajib-ul-arz in which the parties press their desire to continue 
the right of pre-emption shows that a pre-existing custom 
existed. We do not so interpret these words, The prope: 
translation we think is “currency or practice of the right of 
pre-emption and custom as to remarriage.” We are unable to 
distinguish the language of the wayzb-u/-are in this case from 
that in the earlier case decided by us and must dismiss this 
appeal. We ‘accordingly dismiss it, but without costs as no 
one appears to represent the respondent. 


P. D. ; Appeal dismissed, 
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Crvit. DURGA DAT JOSHI 
1910. VEFSUS ¢ : 
Februnry, 2. GANESH DAT JOSHI AND ANOTHER“ 


STAN ie Hindu law——Mitakshara—Partition—Joint Jamily property— Gains of 
: Science— Ast ology—EKarnings made by unaided “efforts without detri- 
ment to the family po operty—Not divisible. 


Where in a jomt Hindu family governed by the Mitakshara 
it appeared that the plaintiff obtained his elementary education in 
astrology from his fathei, but no money of the family was expended in 
that education, and that the plaintiff acquired the confidence of the 
public as an astrologer and by his unaided efforts was able to amass a 
considerable sum of money without dertiment to the family property, 
Aeld that this money was his self-acquisition and could not properly 
be regarded as belonging to the joint family. 


Katyayana’s definition of “ acquisition through learning which is not 
~  participable” cited in the Afitakshara [I. 4,8.] is not exhaustive but 
illustrative merely. Lachmin Kuar v: Debt Prasad, 1. L. Rọ, 20 All; 
435 and Pauliem v. Pauliem, 1I. L. R., 1 Mad., 252, P. C. referred to. 
FIRST APPEAL from a decree of Maulvi Aziz-ur- Rahman, 
Subordinate Judge, Benares. 
Suit for partition of joint family property. , 
Principal parties: brothers governed by the Mitakshara 
School of Hindu Law. Defence: all joint family property 
“not brought into the hotchpot by the plaintiff. The first - 
: í court decreed the claim. The defendant appealed. 
` S. C. Banerji (with him Harendra Krishna Mukerji), for the 
appellant, contended upon the evidence that the family was 
joint and that even if the plaintiffs had, for some reason or 
other, lived apart, that did not alter the status of the family. 
The presumption, therefore, was that all property. in the 
possession of the plaintiffs was joint family property. 
Ramraj Rai v. Salik Rai, [1899] 19 A. W. Na, 214. 
As to` nucleus of ancestral property there could be no 
question. 
Lal Bahadur v. Kanhaiya Lal, [1907] 1. L.-R., 29 Ally-244, P. C. 
* FLA. No, 231 of 1908, 


~ 


~~ r 
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Among unseparated brethren improvement or augmenta- 
tion of the common stock Dyre one Goes not entitle him even 
to a double share. ‘: 


Mitakshara, |, 4, 31. 


The question then is—May, what the plaintiff has 
acquired by the practice of astrology, be treated as “ gains 
of science” within the meaning of Vajuyavalkya's texts, II, 
_118-9? l A : 

Katyayana’s definition of wealth gained ‘by learning 
and not participable is cited in the Mitakshara [I, 4, 8]: 
“Wealth, gained through science which was acquired froma 
stranger while receiving a foreign maintenance, is termed 
acquisition through learning,” 


The plaintiff (Ganesh Dat) deposes: “My father gave 
me education, that is, whatever knowledge I have, with which 
I have all along earned my living, was taught by him.” 

_ Wealth, which is in dispute therefore in this case, was gained 
through science which was acquired from the father of tbe 
parties at a time when the ‘plaintiff was being maintained 
by his father. There was detriment to the father’s estate 
ı inasmuch as the father maintained the plaintiff and personally 
instructed him at the sacrifice of time and other engage- 
ments, All this has money-value ; besides, where there has 
been any detriment to the father’s estate the quantum of 
that detriment is immaterial. Moreover, while the plaintiff, 
Ganesh Dat, has- been prosecuting his astrological studies in 
comparative solitude the defendant has been maintaining 
his wife and children at the family dwelling house out of the 
patrimony, and “He who maintains the family of a brother 


studying: science shall take, as he ever so ignorant, a share’ 


of the wealth gained by science,” 


Narada, XIII, 10. (Jolly’s teanslation: p. 191). 

Modern cases—the leading authority i is 

Lakshman v. Jamnabai, [1882] I. L. R., 6 Bom., 225, 240-3.— 
make a distinction between elementary education which is the 
necessary stepping-stone to the acquisition of all science and 
instruction in the especial branch of the science which “is the 
immediate source of the gain. '> But ‘here the plaintiff himself 
admits that it was especial instruction in the science of 
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astrology which he received from his father and his entire know- 
ledge of the subject is derived from him. The father wasa 
distinguished astrologer, the plaintiff has followed the family 
profession and earned all that he has acquired as an as- 
trologer. 

Sundar Lal (with him Gokul Prasad and Beni Madhub 
Ghosh), for the respondents, argued that the evidence proved | 
that the property in dispute was the plaintiffs self acquisition, 
“acquired by himself without detriment to the father’s estate” 
and “without using the patrimony.” 

Manu, IX, 208. 

Mitakshara, I, 4, 6, 10. 

Ganésh Dat began to live apart when he was 14. He 
could have received from his father only rudimeutary educa- 
tion. The father had incurred no extra expenditure over the 
son and the son acquired proficiency as an astrologer by his 
individual exertions and has amassed a fortune without any ` 
assistance from his younger brother (defendant). The latter, 
therefore, is not entitled to any share in the property in dispute, 


He cited 

„Pauliem v. Pauliem, [1877] l. L. Rọ, 1 Mad., 252, 261, P. C. 
Lachmin Kuar v. Debi Prasad, [1898] 1 L. R., 20 All, 435. 
Bachcho Kunwar v. Dharam Das, [1906] I. L. R., 28 All, 347. 
Kanhaya Lal v. Lal Bahadur, [1902] 12 A. W. N., 20. 


S. C. Banerji replied. 


The judgment of the Court was delivered by 

STANLEY, C. J. :—This appeal arises out ofa suit for 
partition and the facts shortly are these. Ganesh Dat, one 
of the plaintiffs, is the son of one Pandit Baldeo Dat Jotishi, 
deceased, and the other plaintiff, Kashi Dat, is his son. The 
defendant, Durga Dat, is the brother of Ganesh Dat. Baldeo 
Dat died about 26 years ago, leaving his wife and two sons 
him surviving. Ganesh Dat was at this time about 25 years 
of age: while Durga Dat was a lad of about 7 years. Ganesh 
Dat devoted himself to the study of astrology, and with a 
view to uninterrupted study he in the lifetime of his father, 
withdrew to and lived in seclusion in a garden house of the 
Maharaja of Dumraon leaving his mother, his wife and his 


‘brother in the ancestral house of the family. After his 


father’s death he lived for several years in the same garden 


Sa 
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_ house but some years ago he built a new house and has 


been living in that house apart from the other members of 
the family ever since. Ganesh Dat became a distinguished 
astrologer and attracted the attention of notable Indian 
gentlemen, amongst others, their Highnesses the Maharajas 
of Benares and Vizianagram aud the Raja of Sarguja and 
others. For his services to his clients as an astrologer he 
received considerable sums of money which were invested 
in various ways. The ancestral property of the family had 
never been partitioned and the suit out of which this appeal 
has arisen was instituted by Ganesh Dat and his son for 
partition of that property. The property so sought to be 
partitioned included a sum of Rs. 5,530, deposited by Baldeo 
Dat in the Kothi of Babu Sita Ram Kesho Ram, and also 
a sum of Rs. 940 in deposit in the same Kothz; alleged to 
represent money deposited by Ganesh Dat on account of in- 
come of the village of Kodupur. The defendant in his written 
statement alleged that the money deposited in the Kothi of 
Babu Sita Ram Kesho Ram, did not belong to Baldeo Dat, 
but formed part of the estate of his mother, and that she 
before her death made an oral will and-thereby gave the 
money in question to the defendant’s wife and gave orna- 
ments equal in value to the sum so deposited to the 
wife of Ganesh Dat. He further alleged that Ganesh 
Dat and he were not separate in food but that on the 
contrary up to the month of Bhadon, Sambat 1964, he 
and the plaintiff remained joint ; and the business carried 
on by them was carried on as a joint family business, Ganesh 
Dat doing all the work as Manager of the family. He 
claimed that the moneys received by Ganesh Dat as a return 
for his services as astrologer and the property acquired with 
such moneys formed joint family property and should be 
brought into hotchpot in the partition sought to be effected. 
Ina schedule to the written statement a larger quantity 
of property is specified which the defendant alleges formed 
part of the joint family property. . 


The court below held that the sum deposited in the 
Kothi of Babu Sita Ram Kesho Ram was ancestral property 
and that the defendant’s allegation that it was his mother’s 
stridhan was without foundation. It also held that no will 
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was made by the defendant’s mother as alleged, and that. 
the allegation that the defendant’s mother gave the money 
in deposit tothe defendants wifeand jewellery to Ganesh 
Dat’s wife was a made-up story. Italso held that the old 
ancestral house and the profits of the alluvial lands deposited 
with Sita Ram and Kesho Ram were partible as joint family 
property. As to the properties claimed by the defendant to 
be ancestral, the court below held that asto some of them 
they never existed, and as to those that existed they were 
acquired after the death of Baldeo Dat by the plaintiff 
Ganesh Dat alone. As to this last mentioned property the 
court found that it was acquired by Ganesh Datby his own 
intellectual exertions andas the reward of his services as 
an astrologer. It held that it was fully established beyond 
possibility of contradiction that Ganesh Dat\did not have 
in his possession any of the ‘ancestral properties, nor their 
income, nor the profits of them. That the principal of the 
money deposited with Sita Ram Kesho Ram was still on 
deposit and the interest was from.time to time taken and 
appropriated by the defendant and his mother and plaintiff 
never touched it. The court below further found that as to 
three houses, which the defendant claimed to be joint family 
property, they were acquired by Ganesh Dat after the death 
of his father and that he paid the consideration for them 
out of his own earnings and that the defendant had no right 
to claim any share in those houses. A decree for partition 
was accordingly giyen for the property found to be joint 


- ancestral property. 


` The defendant. has preferred this appeal and the main 
grounds of appeal relied upon before us are that the family was 
a joint family up to Badon, Sambat 1964, and thaz all acquisi- 
tions made by Ganesh Dat formed part of the joint family pro- 
perty, that there was a nucleus of family property, and with its 
aid, it should be held, the disputed properties representing 
the earnings of Ganesh Dat were acquired. 

The learned advocate for the appellant has laid ‘before 
us the evidence bearing upon the disputed facts in the case 
and we have listened to his arguments with attention. The 
conclusion at which we have arrived is that the learned 
Subordinate Judge rightly decided the questions of fact 


ee 
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raised in the issues. As to the alleged oral will of the widow 
of Baldeo Dat the defendant has wholly failed to prove it. 
There is likewise no evidence to satisfy us that the widow 
of Baldeo Dat gave any jewellery to the plaintiffs wife. 
We aré also satisfied as to the correctness of the findings in 
regard to the items of property whicb, in the opinion of the 
learned Subordinate Judge, were not shown to be in existence. 


_ It only remains to-consider the arguments which have 
been advanced in regard to the property which has been 
found to be the separate and self-acquired property of 
the plaintiff and therefore not liable to partition. The 
appellant’s allegation is that all acquisitions of Ganesh Dat 
made whilst the family remained joint formed joint property 
of all the members of the family, and as such is partible. As 
to the manner in which these acquisitions were made we 
think that the testimony of the plaintiff is altogether 
reliable. He deposed that at the time of his father’s death 
he was 27 years of age, whilst his brother Durga Dat was 
only 6 years old ; that he had been living jointly with his 


. father up to the time ofShis death ; and that his father used 


to supply him with food and clothing but that as he worked 
as an astrologer he used to live apart in the Dumraonwala 
garden, so that nobody might interfere with his work ; 
that he deposited in the Kothi of Babu Sita Ram Kesho 
Ram whatever he earned and did not give the same to his 
father, that his father gave him his education and that 
whatever knowledge he had was acquired from his father ; 
that the agreement between him and his father was that 
heshould not také any share in his father’s income and 
should not give any of his income to his father; that his 
mother and Durga Dat continued to live in the old ancestral 
house, and that his father at the time of his death had 
Rs. 5,530 in deposit in his name in the Kothi of Babu Sita 
Ram ; and that he, the witness, had about Rs. 6,000 deposited 
in his own name in the same Kothi ; that after his father’s 
death his mother and Durga Dat were maintained out of the 
money of Baldeo Dat. deposited in the Kothi of Babu Sita 
Ram ; and that he, the plaintiff, did not support his mother 
or Durga Dat, or furnish them with funds, that he purchased 
a house at an auction sale about 24 years ago and subsequently. 
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rebuilt it, and after the building was completed he lived 
in it ; that his father supported his wife as long as he lived, 
that after his death she went to her parent’s house in the 
Alwar State until the house which he had purchased was 
ready for her use, and that since then she has been living 
with him in that house. He further stated that any property 
which was left by his father was in the possession of the 
defendant. Thenhe deposed to the building of a house 
described as No. 73 with his own money and also to the, 
purchase of a house bearing the No. 72 in the name of 
his son, and another house bearing the No. 107 in his own 
name. He also stated that he had in deposit with the 
Bank of Bengal asum of Rs. 7,000, also a sum of Rs. 6,000 
in deposit with Babu Narendra Bahadur, and a sum of 
Rs, 2,000 lent to one Babu Chunnu Lal ; that these and 
other moneys to which he refers, the details of which it is 
unnecessary to give, exclusively belonged to him and repre- 
sented his earnings. The defendant never, he said, gave 
him any help in his work as astrologer, nor did he help him 
in any way in connection with the houses which he built 
and the land, which was granted to him by the Maharaja 
of Benares, was granted to him personally, It is apparent 
from the evidence that the plaintiff acquired the confidence 
of the public a» an astrologer and by his unaided efforts 
was able to amass a considerable sum of money repre- 
senting his exclusive earnings. It is also clear that his money 
was obtained without detriment to the family property. 
The plaintiff, as he says, no doubt obtained his elementary 
education in astrology from his father but no money of the 
family was expended in that education. 


On the question as to what are self acquisitions Manu 
lays down the general rule that “What a brother has 
acquired by labour or skill without using the patrimony 
he shall not give-up without his assent, for it was gained 
by his own exertion” (Wanu 1X, clauses 2c6 to 209). In 
the Mztakshara the following rule is laid down “whatever 
else is acquired by the co-parcener himself without detriment 
to the father’s estate, as a present froma friend, or gift at 
nuptials.does not appertain to the co-heirs ” (Chapter 1, sec- . 
tion 4, clause 118). This rule is explained by Viynanesvara to- 
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mean that the phrase “anything acquired by himself with- 
out detriment to the father’s estate” must be everywhere 
understood and it is thus connected with each member of 
the sentence, namely, “what is obtained from a friend with- 
out detriment to the paternal estate, what is received in 
marriage without waste of the patrimony ; what is redeemed 
ofthe hereditary estate without expenditure of ‘ancestral 
property ; what is gained by science without use of the 
father’s goods.” The learned advocate for the appellant 
relied upon the definition given by Catyayana of wealth 
which is not participable, gained by learning thus:—“ Wealth 
gained through science which was aquired from a stranger 
while receiving a foreign maintenance is termed acquisition 
through learning,” and he contended that inasmuch as 
the plaintiff Ganesh Dat did not acquire his knowlege of 
astrology from a stranger while receiving a foreign main- 
tenance but ‘from his father, his earning as an astrologer 
could not be regarded as acquired without detriment to his 
father’s. estate. He also contended that the learning which 
the plaintiff received from his fathet’ had a money value, 
and that this fact must be taken into account. We are not 
prepared to hold. that the definition of “wealth which 
isnot participable” given by. Catyayana is exhaustive. It 
appears to us to be illustrative merely. Mr Ghose in his 
work on the principles of Hindu law, dealing with the 


rules laid down by Manu, Narada, Vishnu, Catyayana, 


and Yajnavalkya, also mentions the definition of Catyayana 
and passes this comment upon it. “He defined gains of 
science ‘as what is gained by one educated whilst supported 
by a stranger. He probably. meant to emphasise the rule 
of Narada but he says nothing about it. He only says 
that in the case of a person, trained in arms by his father 
or brothers, the gains of his valour are divisible among the 
family’ according to Vrzhaspatz. In the texts of Catyayana 
on the subject we find him quoting authority for his 
positions, Unfortunately we do not possess the texts which 
were probably before him.” Later on he’ says, “From the 
above it is tolerably clear that the rule of Manu as modified 
by. Narada agreeing as it does with that of Vishnu, 
Gautama and Kajuavalkya, isthe law governing self acquisi- 
tions including gains of learning and that it is a simple ‘rule 
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Cwn. consonant with reasoning and natural justice.’ (Edition 2, 
aie: pp. 520, 521,522). Atthe age of 14, the plaintiff left his 
— father’s house and from that evidence we gather that any 


Ga Dar x i g ` . 
aon education which he received from his father was such ele- 


v mentary education as a boy of tender years .could imbibe. 


í 
GANESH DAT O 
Josnı. In regard to advanced education in the science of astrology 


Stanley, cy “he was a self-taught man. In the case of, Lachmin Kuar 
v. Debi Prasad(*) the facts were these, three brothers Ram 
Narain, Sheo Narain and Jai Narain, whose ancestral home 
was at Bilar in the Cawnpore district, went out into the 
world and obtained employment in the Commissariat 
Department and in the course of time each acquired consi- 
derable wealth.- They were not shown to have had any 
assistance from the joint family funds except in their support 
it early years and rudimentary education. It was not 
shown that any money was raised onthe ancestral house to 
“start any of them in life. They did not work jointly and 
no one of them was shown to have had any concern with 
the savings and accumulations of the other brothers. The 
question before the Court was whether the savings and 
accumulations -of one of the brothers formed joint family 
property, and it was contended in support of the affirmative 
that Sheo Narain was educated when a boy at the family 
expense, and that, therefore, his subsequent earnings and 
accumulations should be treated as joint family property. 
l BURKITT and DILLON, J J., repelled this contention and referred 
to the observations of their Lordships of the Privy Council 
in Paulem Valoo Chetti v. Paukem Sooryah Chetti?) in 
the course of which a similar contention was stated to be 
“a somewhat startling proposition of law.” They held 

f . that the fruits ofan ordinary elementary eduċation could 
not be regarded as the gains of science acquired at the 
expense of ancestral wealth. å 


In view ofthe fact that no portion of the joint family 
property, be it principal or interest, was spent upon the 
plaintiffs education and that he lived separate and apart 

- from the family and acquired his skill in astrology by his 


(1) [1898] I. L. R., zo All, 435. > 
(2) [1877] I. L. R, 1-Mad, 252, P. C. 
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own unaided efforts, we are of opinion that his earnings 
cannot properly. be regarded as belonging to the joint 
family. The joint estate suffered no detriment by the 
education given to the plaintiff by his father, and it would, 
we think, be unduly extending the rule laid down by Hindu 
law-givers if we were to hold that the earnings of the plaintiff 
as an astrologer under the circumstances of this case are 
partible amongst the members of the family. We think 
that the view of the court below upon this question is correct 
and we dismiss the appeal with costs including fees in this 
Court on the higher scale. 


Jee - Appeal dismissed. 


SHEO SARAN LAL 
Versus 
KING EMPEROR* 


Criminal Procedure Code (Act V of 1898), sections 233, 234, 235, 236 and 

239—Misjoinder of charges —l regularity—Fresh tsial—Counts charg- 

- ing continued acts of criminal breach of trust and forgery—Indian 
Penal Code (Act XLV of 1860), sections go8 and 467. 


The accused was ‘charged and tried at one and the same trial for 
three offences under section 408, Indian Penal Code, and three offences of 
forgery under section 467 of the Code and was convicted and-sentenced 
in respect of all the six offences. 


He/d that the trial of any person in respect of six offences at one and 
the same trial, althongh they may have been committed within the space 
of t2 months, contravened the rule laid down im section 233 even when 
read with section 234 of the Code of Ciiminal Procedure, and as clause (1) 
section 235 and section 234 of the Code must be mutually eaclusive, to 
hold that section 234 covered all the offences committed in the course of 
three similar but separate transactions when the number of offences was 
more than thfee would be,straining the language of the section beyond all 
bounds. The trial, therefore, of any person in respect of six offences 
three of embezzlement and three of forgery was an irregularity sufficient 
to make a retrial necessary. Subrahmania Ayyar v. King Emperor, 
l. L. R. 25 Mad., 61, followed.- In re Ba? Gangadhar Tilak, 1.L. R, 33 
Bom., 221, referred to and discussed. 


9 Cr. A. No. 799 of 1909. 
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_ CRIMINAL APPEAL against the order of F., D. Simpson, 
Esq., Sessions Judge of Gorakhpur. 

The material facts will appear from the judgment. 

A. H. C. Hamilton for the accused. ; 

R. Malcomson (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 


TUDBALL, J.:—The appellant Sheo Sararn Lal was the 
clerk of the Kasia Co-operative Bank in the Gorakhpur 
District in the year 1898. He has been charged and tried 
at one and the same trial for three offences under section 
408, Indian Penal Code and three offences of forgery under 
section 467 of the Indian Penal Code, He has been convicted 
and sentenced in respect of all the six offences, The case 
against him, is that three different persons seeking to 
deposit money in the Bank, gave over certain sums to 
him, (which he embezzled) and for which he gave receipts in 
his own handwriting, forging thereon the signature of the 
Manager of the Bank. The primary question arises as to 
whether the trial of the accused at one trial in respect of six 
offences is or is not an illegality, under the circumstances of 
the case, Section 233 of the Criminal Procedure Code lays 
down a distinct rule that there shall be a separate charge for 
every distinct offence and that every such charge shali be 
tried separately, except in the cases mentioned in sections 
234, 235, 236 and 239. Section 234 lays down that when a 
person is accused of more offences than one of the same kind 
committed within the space of twelve months, from the first 
to the last of such offences, he may be charged with and tried 
at one trial for any number of them not exceeding three. 
Offences of the same kind are defined as offences which are 
punishable with the same amount of punishment under the 
same section of the Indian Penal Code, or of any special or 
local law. 


Prima facie, the trial of the accused in respect of six offen- 
ces at one and the same trial, although they many have been 
committed within the space of 12 months, contravenes the 
rule laid down in section 233 even when read with section 
234. It has been argued, however, that section 235 cl. (1) 
must be read with section 234, and that the three offences 
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mentioned in the latter section must be deemed to include 

all the offences committed in three similar transactions such 

as are contemplated by section 235 clause (1); in other 

words, if an accused person goes through three similar trans- 

actions within the period of twelve months, committing in 

each transaction the same series of offences, he can be tried at 

one and the same trial, on account of all offences committed 

in the course of the three transactions, even if they total 

more than three. I am of opinion that this would be too 

great an extension of the exception mentioned in section 234. 

A point connected with these sections came before the Bom- 

ebay High Court in the case of Bal Gangadhar Tilak(*). The 

judgment in that case makes no reference whatever to clause 

(1), section 235. Clause (2) of that section and sections 237 

and 239 were considered, no doubt, but the present point 

was not before that Court and in my opinion, clause (1), section 

235 and section 234 must .be mutually exclusive. Even 

at the trial of Bal Gangadhar Tilak, the prosecution was 
restricted to three offences, although there were two simi- 
lar transactions in each of which two similar offences had ' 
‘been committed, and the accused had been committed 

for trial in respect of all four offences. To hold that section 
234 covered all offences, committed in the course of three 

similar but separate transactions when the number of offences 
was more than three, would in my opinion be straining the 
language of the section beyond all bounds. Even in the 
‘trial of Bal Gangadhar Tilak the Bombay Court did not 
go to this extent, and in my opinion the trial of the present 
appellant in respect of six offences, three of embezzlement 
and three of forgery, is an illegality, as was laid down in the 
case of Sxbrahmania Ayyar(*). 

In this view, I think it would be improper to go into the 
merits of the case. I,therefore, admit the appeal, set aside 
the conviction and sentences and order the retrial of the appel- 
lant on the charges preferred against him, in accordance with 
law. It will be open to the Sessions Judge to divide the trial 
into two or three trials as he may think fit. 


Appeal allowed. 


(1) [1908] LL.R., 33 Bom., 241. , . (2) [1901] L.L.R., 25 Mad., 61, P.C. 
: 33 ~- i 
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IMAM UDDIN AND ANOTHER 
VErSUS 
SADARAT RAI* 

Civil Procedure Code (XIV of 1852), set. 368— Deceased defendants 
representatives not brought on record—Decree vagatnst defendant 
who was dead and others—Decree indvisible—Abatement of entire 
suit, 

During the pendency in the High Court of an appeal in a ple-emp- 
tion suit one of the respondents died and his representatives were not 
brought on the record within limitation. Judgment was passed 
against the respondents in ignorance of his death Execution was applied 
for, by the successful appellant and was allowed as against the surviving 
respondents : 

Held that the decree being one for pre-emption m which possession 
of the entire property might have been taken in execution, and the repre- 
sentatives of one respondent not having been brought on the record, the 
cause of action did not survive as against the remaining respondents. 
Rajchunder Senv. Ganga Das Seal, I. L. R., 31 Cal, 487, P. C, relied 
upon. Zmdad Alı v. Jagan Lal, I. L R, 17 All., 478, distinguished. 

SECOND, APPEAL against the decree of H. Dupernex, Esq., 
District Judge, Saharanpur, confirming the decree of Babu 
Sudershan Dayal, Munsif of Deoband. 


Application for execution of a decree. 


The decree-holder plaintiff who had instituted a suit for pre- 
emption, obtained a decree onthe 15th April, 1907, from the 
High Court in S. A. 588 of r905. At the date of the above 
judgment the Court was in ignorance of the fact that one of the 
defendants-respondents had died on 28th October, 1906. The 
decree-holder paid into court the purchase money and applied 
in execution of his decree for possession on 24th August, 1907 
and obtained possession on 3rd September, 1907. The present 
appellants who were the two judgment-debtors other than the 
deceased, Nanhoo, applied to the executing court for re-delivery 
of possession to them on 25th September, 1907, on the ground 
that as the decree was passed after the death of Nanhoo, it was 
inoperative as being passed against a dead person. A similar 


° E. S. A. 719 of 1908. Connected with application for review of 
judgment in S. A. 588 of 1905. 
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application was also made by the wife and children of Nanhoo. 
The court held that only the share of Nanhoo, which was 
inherited by his wife and children, should be exempted as they 
were not brought upon the record. It refused to order 
re-delivery of the whole property. On appeal by the present 
appellants, this order was confirmed. , The two judgment- 
debtors, therefore, filed this second appeal in the High Court. 

Pending this second appeal, the decree-holder also applied 
to thisCourt, on 23rd January, 1909 for review of its judgment in 
S. A. s88 of 1905, delivered on 15th April, 1907 and referred to 
above, on the ground that as one of the defendants-respondents 
had died before judgment and his representatives were not 
brought on the record, the appeal should be reheard after the 
representatives were brought on the record, so that a proper 
decree might be passed. 

This application for review and the second appeal were 
connected and heard together. 

Nihal Chand, for the judgment-debtors appellants :— 

The entire decree is incapable of execution. It wasa decree 
in a pre-emption suit and the decree was indivisible. One 
of the defendants having died and his representatives not 
being brought upon the record, the whole’suit abated, as the 
right to sue did not survive as against the remaining respon- 
dents. 

He referred to 

Code of Civil Procedure, 1908, Order 22, Rule 4. and Code of -Civil 
Proceduie, 1882, section 368, 

and relied on 

Arzani Bakhsh v. Shere Ali and others [1882] 2 A. W. N., 79. 
~ Kashi Nath v. Mukta Prasad, [1884] 4 A. W. N., 119, 120. 


Makundi v. Sarabsukh, [1884] 4 A. W. N., 144. 
Ram Dayol v. Megu Lal, [1884] 4 A. W. N., 165, 166. 


Raj Chunder Sen v. Ganga Das Seal |1904] I. L. Ro 31 Cal. 487, P. C. 
è As regards the application for review, it was presented 
long beyond the time prescribed by Art. 173 of the Limitation 
Act. viz.e90 days, and no sufficient cause was alleged for the 
delay. Moreover, even ifthe application for review were 
granted, the time prescribed for bringing the representatives 
of a deceased respondent on the record had expired, 
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M. L. Agarwala, for the decree-holder, contended that the 
decree as far as the judgment-debtors, who were alive 
were concerned, was a perfectly good decree. 

He relied on 


Imdad Ali v. Jagan Lal, [1895] I. L. R., 17 All. 478. 
l Ram Sahai v. Gaya and othes, [1884] 1. L. R., 7 AN. 107. 
Inayat-ullah v. Gopal Narain, [1901] 21 A. W. N., 187. 
As regards the application he submitted that it would be 
governed by Art. 178 of the Limitation Act and the 3 years’ 
rule would apply. 


The judgment of the Court dealing with the facts of the 
whole case was delivered in connection with the application 
for review, by 


“ RICHARDS, J.—This application for review and the con- 
nected second appeal arise out of a suit for pre-emption. The 
second appeal in this suit came before one of us on the 15th 
of April, 1907, with the result that the suit was decreed 
subject to the payment of the purchase money. It now 
transpires that at the date this judgment was given one of the 
respondents was dead. The judgment, of course, was passed ° 
in ignorance of his death. It is admitted that the suit was 
one in which the cause of action did not continue against the 
surviving defendants. It was necessary to bring on the 
record the representatives of the deceased respondent. The 
respondent died on the 28th of October, 1906, An application 
for execution of the decree was made on the 24th of August, 
1907. Possession was obtained on the 3rd of September, 
1907. Imamuddin and Karimuddin applied to the execution 
court to set aside the execution on the ground that the 
decree having been passed after the death of Nanhoo was 
void and of no effect. There was a similar application about 
the same time by the wife and children of Nanhoo. The 
court set aside the execution as to the share of Nanhoo, de- 
ceased, but refused to set aside the execution as against the 
other judgment-debtors. This decision was confirmed on 
appeal. The second appeal before us is the appeal by Imam- 
uddin and Karimuddin against so much of the order as 
allowed the execution to stand against them. They contend 
that the decree was invalid and could not be executed in part. 
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It seems to us that the proper course -for the plaintiff decree- 
holder to have taken was, as soon as possible after it was 
‘discovered that Nanhoo was dead, to have applied to this 
Court to bring on the record the representatives of Nanhoo 
and to rehear the appeal. Instead of taking this course, he 
attempted to execute the decree. The present application 
purports to be under Order 47, rule 1 of Act V of 1908, 22, an 
application for review of judgment by a person considering 
himself aggrieved. We must remark at once that the time 
. limited for such an application is go days from the date of 
the decree. The present application was not made until the 
23rd of January, 1909, nearly two years after the decree, 
Even if we were to treat the application as one to bring on 
the record the representatives of Nanhoo deceased, such an 
application should have been made within six months of 
the death. The applicant having taken the course he did take, 
we see no reason for extending limitation, even assuming 
that we have the power to do sso. 


~ We now have to'deal with the appeal.” Mr Agarwala on 
behalf of Sadarath Rai, contends that the execution should be 
allowed to stand against those persons who were on the record 
at the time the decree was passed and cites in support of his 
contention the case of Jmdad Ali v. Jagan Lak1). In that case, 
as in the present case, a decree had been passed against a 
deceased judgment- debtor in ignorance of the fact of death, 
The representatives in execution objected and the court held 
that the question was one which properly arose under section 
244 of Act XIV of 1882. The execution was set aside as 
against the representatives of the deceased and it was allowed 
to stand as against the other judgment-debtors. In that case 
the decree was clearly treated as being capable of execution 
against some of the judgment-debtors tothe exclusion of the 
representatives of the deceased. The question was not argued 
that it was a judgment which could be only executed in whole 
or not at all. The decree in the pfesent case was a decree 
for pre-emption and the entire property, if it was a good 
decree regularly made, could have been taken in execution. 
In the case of Raj Chander Sen v. Ganga Das Seal (2), the 

(1) [1895] I. L. R., 17 All, 478. 
(2) [1904] l. L. R., 31 Cal., 487, P.C, 
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respondent to whom money was due under a decree died 
pending an appeal from the decree. No application was 
made to have the representatives substituted within six 
months and no sufficient cause was shown for the delay. 
Their Lordships of the Privy Council held that the suit being 
one in which the cause of action did not survive against 
the remaining respondent, the appeal abated. Applying this 
ruling to the present case, it is quite clear that as no repre- 
sentatives were brought on the record in the place of Nanhoo 
the appeal abated. In our judgment the decree which was 
passed on the 15th of April, 1907, was not capable of being 
executed either against the surviving judgment-debtors or 
the representatives of Nanhoo. The present application 
fails and is dismissed’ with costs.” 5 

In the appeal, the following judgment of the Court was 
delivered by 

RICHARDS, J.—For the reasons given in our judgment on 
the application of Sadarath Rai for review of judgment we 
allow this appeal and set aside the orders of both the courts 
below so far às they refuse to restore the property to the judg- 
ment-debtors on the ‘condition that Imamuddin and Karim- 
uddin do first repay the amount of money received by them 
from the decree-holder. The appellants will have their costs, 

Application for review dismissed. 
Appeal decreed. 
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GULBA 
versus 
BASANTA AND OTHERS. * 
Parties—Persons having the same interest in one cause—Code of Civil 

i 3 Procedure (Act XIV of 1882), section 30. 

Section 30 of the old Code of Civil Procedure, 1882, is an enabling 
section and does not debar some of the members ofa community from 
maintaining a suit in their own right. : ý 

Hence where two persons belonging to the Lodh community alleging 
interference with their rights brought a suit for a declaration thata 
chaupal mortgaged by the mukaddam of the community belonged to- the 
entire community and that the latter alone had no power to make 
the mortgage, /e/d that the suit. was maintainable Zafaryab Ali v. 
Bakhtawar Singh, 1. L. Rọ 5-All 497; Baiju Lal v. Bulak Lal, l. L. R. 
24 Cal., 315, approved. : 

SECOND APPEAL from a decree of Maulvi Muhammad Hu- 
sain, officiating Additional Subordinate Judge of Aligarh, re- 
versing a decree of Babu Kunwar Sen, Munsif of Bulandshahr. 

Suit for declaration of title. 

The material facts will appear from the judgment. 

A. H. C. Hamilton, for the appellant. - 

Gulzart Lal, for the respondents. 

The Judgment of the Court was delivered by 

BANERJI, J—The facts which gave rise to the suit in this 
case are these: Kishan Lal, defendant, mortgaged a chaupal 
to Gulba, appellant. A decree was obtained upon the mortgage 
on the 20th of August, 1907. ‘Thereupon the plaintiffs, who 
are two of the members of the Lodh caste, brought the suit 
which has given rise to this appeal for a declaration that the 
chaupal with its appurtenant shops is owned and possessed by 
the plaintiffs, the first defendant Kishan Lal, and other mem- 
bers of the brotherhood and that it is not liable to sale in 
execution of the decree obtained by the appellant against 
Kishan Lal. The plaintifis state that the chaupal belongs to 
them and other members of the Lodh community, that the first 
defendant Kishan Lal who is the mukaddam (ie. headman) 
amongst the Lodhs, had no power to mortgage it, that the 
decree passed upon the mortgage is calculated to deprive the 
plaintiffs of their right and is prejudicial to them, that the 
plaintiffs are owners and sharers in the chaupal and that they 
are competent to sue inorder to protect their rights. 

9S. A. No. 924 of 1908. 


CiviL, 


1910. 





January, 28. 


STANLEY, C. J. 
BANERJI, J. 


Banerji, J. 


GULBA 
uv. 
BASANTA. 


Banerji, J. 


234. HIGH COURT. [A. L. J. R. 


Tlie defence was that the ckaupal did not balong-to the 
Lodh community but was the exclusive property of Kishan 
Lal, the mortgagor of the appellant. It was also asserted that 
the amount of the mortgage was taken for the purpose of 
reconstructing the chaupa/ and that therefore the plaintiffs 
were liable for the said amount. There was a further plea 
to the effect that the plaintiffs alone were not competent to 
maintain the suit. 

The court of first instance found that the chaupal belonged 
solely to the defendant Kishan Lal. It.was also of opinion 


_that the plaintiffs alone could not maintain the suit and accord- 


ingly dismissed the claim. 

Upon appeal by the plaintiffs, the only issue framed by” 
the lower appellate:court was whether the chaypal belonged to 
all the Lodh community, The finding on that issue was in 
the appellant’s favour, the learned Subordinate Judge being of 
opinion that the- chazpai was not the exclusive property of 


“Kishan Lal and that it was the common property of the Lodh 


community. In respect of the plea that section 30 of the old 
Code of Civil Procedure was a bar to the suit, the court below 
held that the section did not apply. 


It is contended before us in this appeal] that the plaintiffs 
cannot maintain the suit as they did not obtain the permission 
of the court under section 30 of the Code of Civil Procedure, 
1882, to sue on behalf of the Lodh community. In our judg- 
ment this contention is not well founded. Secticn 30 of the 
old Code, which corresponds to order 1, rule 8 of the present 
Code, is an enabling section and does not debar some of the 
members of a community from maintaining a suit~ in their 
own right. In the present case the plaintiffs alleged that the 
mortgage made by Kishan Lal, the first defendant, was 
calculated to interfere with their rights as some of the mem- 
bers of the Lodh community. Section 42 of the Specific 
Relief Act empowers a person entitled to any right in any 
property to institute a suit against any one denying his title 
to such right and the court may make a declaration that he 
is so entitled. As the plaintiffs alleged that their title to the 
property as part owners of the chaupal has been interfered 
with by the mortgage, they in our opinion are entitled to bring 
a suit for the protection of their rights: The principle of the 
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` ruling in Zafaryab Ali v. Bakhtawar Singh (1) seems to us to 
. apply to this case. That was a suit by-certain Muhammadans 
to set aside a mortgage of endowed property belonging to a 


mosque and a decree enforcing the mortgage. It was held _ 


that the plaintiffs were entitled to maintain the suit. Another 


case-which has an inportant bearing on the question before us . 


is that of Baiju Lal Parbatia v. Bulak Lal Pathuk (2). In that 
case the plaintiffs who alleged themselyes to be.members of a 
priestly community called Gayawals of the town of Gaya, and 


were the panch or representative committee of their communi- . 


ty, sued for the removal of masonry structures raised by one 
member of the community. It was held that section 30 of 
.the Code was an enabling section and did not debar the 
plaintiffs from suing in their own right for the relief claimed. 


We are therefore of opinion that the court below was right 
in holding that the plaintiffs were entitled to maintain the 
suit, and that section 30 ofsthe old Cade of Civil Procedure 
did not bar it. - 

There was one question however’ raised by the defendants 
in their defence, namely, that the amount of the mortgage was 


received for the construction of the. chaupal, which has not _ 


been determined. If the appellant’s mortgagor -represented 
the Lodh community in the management of the chaupal and 
if he borrowed money for the repairs of the chaupal, the 
mortgage might be enforceable’ against the mortgagor and the 
mortgaged property. This question the court below did not 
try. We accordingly refer the following issues to that court 
under the provisions of order 41, fule 25` of the Code of Civil 
Procedure :— ` 


(1y Was the mortgage in favour of the appellant made by 


Kishan Lal to raise money for the reconstruction of the ` 


chaupal ? 
(2) If so, what powers Hed Kishan Lalin respect of the 
chaupal, and was he competent to mortgage it for the above 
purpose ? f 
` The court will take such additional evidence as may be 
necessary. On receipt ofthe finding the usual ten gayen will 
be allowed for filing Ppa ' ; 
- wet Issues remitted, 
(1) [1883] 1. L. R5 All, 497. . -(2) [1897] I. L. R., 24 Cal., 385. 
34 


$ 


CIVIL. 


1910. 
GULBA 
v. 
BASANTA. 


Banerji, J. 


236 HIGH COURT.. | 2 [A LJ. R. 


a FULL BENCH. 





Civil. NANDAN PRASAD 
Ioi: 2 versus 
2 ~ AJODHYA PRASAD.* 
February, 5. 


Hindu Law—Joint Hindu family—Sisters marriage—Legal obligation 
STANLEY, C. J ` — Minor members—Indian Contvact Act (IX of 1572), section 68— 


piae F Necessaries—Meaning of. 





Reasonable expenses of a sistër’s marriage are -chargeable on the 
family-property in the hands of brothers in the same way as the cost of 

£ her maintenance. Where, therefore, a creditor advances money to an 
infant for the marriage of his sister, he is entitled to be reimbursed from” 

the property of the infant. 


. The term “necessaries” in section 68 of the Contract Act is compre- 
hensive and is not confined to the necessaries of the person of the 
infant himself but extend to necessaries provided for other members of- 
his family. ee , 

SECOND APPEAL against the decree of H. David, .Esq., 


Subordinate Judge of Cawnpore, reversing a decree of B. Pirthi 
Nath, Munsif, Cawnpore. . : 
.Suit to recover money advanced to a minor. 


- The following pedigree will show the relationship of 
the parties:— f 

í GIRDHARI LAL. | . z 
| : 








Sheo Baksh. Mattu Lal. 
| 
Salig Ram. a OF Bal Makund. 
Lachmi Narayan. f Ram Charan. 
Nandan Prasad, _ j Di 
plaintiff. Brij Bihari. Genda Bibi. Ajodhya Prasad, 
` ae defendant. 


The plaintiff's case was that in 1905 Musammat Genda was 
more than 13 years of age She had to be married and in 
order to defray the marriage expenses, her brother Brij Behari, 
who was then an infant, borrowed money and some articles 
from Salig Ram (plaintiff's grandfather). : 

i * S. A. 1209 of i908. jo 
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Brij Behari having died, his minor brother, Ajodhya 
Prasad, got the family property by right of survivorship. 
The plaintiff brought the present suit against Ajodhya Prasad 
for recovery of the moneys advanced with interest. 


The defence was that Brij Behari was, at the date of the 
loan, a minor and the contract was void. 


The Munsif decreed the suit but the lower appellate court 
dismissed it. ` aa 


The plaintiff appealed. - 


Tej Bahadur Sapru-(with him Mohan Lal Nehru), for the 
appellant, contended that under the Hindu Law_ the brother 
was bound to marry the sister. A sister’s marriage was a 
charge on the family property. In fact, the Mitakshara 
allowed a share to an ‘unmarried sister. Her marriage was 
anecessity and if money was borrowed for that necessity it 
was a charge on the family property. 


The plaintiffs grandfather helped to discharge a legal 
obligation and so he was entitled to be reimbursed. 

Brij Behari and Ajodhya Prasad were equally bound to 
meet the marriage expenses of their sister, The loan was 
advanced to the family and was not a personal loan to a 
minor member. 

Referring to the Indian Contract Act, -section 11, he sub- 
mitted that the words used therein were limited to a contract 
and should not be extended to cases other than those of a 
contract, 

He contended that the case was covered by section 68 of 
the Contract Act. The word “necessaries” need not mean 
in India what it did in England. Itdid not mean merely 


personal necessaries. Illustration (b) tosection 68, made it clear~ 


that the ‘necessaries’ might be the necessaries of the minor or 
of those whom the minor was bound to support. 

Further, he submitted, that the Indian Contract Act was 
not exhaustive. : 

He referred to 


Irrawaddy Flotilla Co. v Bugwandas, [1891] I. L. R, 18 Cal, 620, 
628, 629, P. Ce ae 
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Durga Charan Banerjee (for Motilal Nehru}, submitted that 


` legal necessity did not mean the same thing as ‘necessaries’ 


in section 68, Indian Contract Act. 


[BANERJI, J.—Is it the case of a loan or of money 
advanced ?] 


He submitted that it was the case ofa loan. Brij Behari 
was a minor. The loan was advanced toa minor and so it 
was absolutely void. 


[BANERJI, J.—If there is a joint family in which there 
are minor brothers and an unmarried sister, is the sister not 
to be married till the minor brothers became major? And 
if a man advances money for the marriage of the sister, is 
not the family liable ?] 


The family would only be liable if the member who 
‘borrowed was competent to contract. 


The plaintiff had to make out that it was a case for 
‘necessaries. The word ‘necessaries’ had been defined in 
several Indian and English cases and -must be construed 
accordingly. The necessaries must be the ‘necessaries’ of 
an infant and the question was whether the money was 
advanced to Brij Behari for his ‘necessaries.’ Then again, the 
plaintiff's remedy, if any, lay against the person or property ' 
of Brij Behari, to whom the money was advanced. The pro- 
perty now in the hands of Ajodhya Prasad came to him by 
survivorship and not by way of inheritance frem Brij Behari. 

[STANLEY, C. J.—Could not the girl or her guardian 
bring a suit to get her marriage expenses raised out of the 
family property ?] 

Such a suit would not be maintainable. He referred to 

Jagon. Ram Marwari vy Mahadeo. [1909] I. L. R., 36 Cal., 768, 775. 

Tej Bahadur Sapru, in reply, cited 

Leake on Contracts, p. 380. 

Chitty on Contracts, p. 146 (Ed. 1904). 

Chapple v Cooper, [1844] 13 M. and W., 252. 

Banerjee on Marriage and Stridhan, pp. 42 and 43. 

The following judgments were delivered. , 

PIGGOTT, J.—The facts found are as follows :—The defen- 
dant, Ajudhia Parshad, had an elder brother, Birj Behari Lal 
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and a sister Musammat Genda Bibi. -The suit is to recover 
Rs, 380, cash and the-value of goods worth Rs. 186-7, ad- 
vanced to Brij Behari Lal. for the marriage. of Musammat 
Genda. It has been found that Brij Behari Lal was in law 
a minor at the time when’the advance was made; and it 
appears also to be a fact not now contested that the cash and 


goods so advanced were duly applied to the reasonable and ` 


necessary expenses of the marriage. Brij Behari Lal is dead, 
and the plaintiff seeks to recover the loan from the family 
“property in the hands of Ajudhia Parshad. We were referred 
on behalf of the plaintiff-appellant to the cases of Varkuntam 
Ammangar v. Kallapiran Ayyangar (*), and another between 
the same parties reported inl. L. R, 26 Mad., p. 497. 
Here a person legally responsible for the provision of 
necessary funds for the marriage of a Hindu girl, had refused 
to make the necessary provision ; the marriage was perform- 
ed with the aid of money borrowed for the purpose by the 
girl’s mother. It was’ held that the latter’ was entitled to 
succeed in a suit for the recovery of the money thus expended. 
It may be conceded that by general principles of Hindu Law 
both Brij Behari Lal and the defendant, Ajudhia Parshad, lay 
under‘an ‘obligation to provide out of the family property 
the funds necessary for performing the marriage ceremonies 
of their sister in a manner suitable to the social. position of 
the family andits pecuniary resources ; but the distinction 
between the present case and those above referred to is 
obvious. -The decision in the Madras cases turned, upon the 
principle: recognised by section 69 of the Indian Contract 
“Act. and the fact that the mother was,a person interested 
in the performance of the girl’s marriage. Inthe case now 
before us the plaintiff lent the minor, Brij Behari Lal, money 
for a certain purpose, but he neither performed the marriage 
ceremony himself nor was hea person interested in the 
performance of the same. He can succeed, if at all, only 
in virtue of the provisions of section 68 of the Indian Con- 
tract Act. I have referred to the notes on the said section 
in Cunningham and Shephard’s edition of the Act, at pages 
21g and 220 of the Ninth Edition. The authors quote 


(1) [1900] I. L. R., 23 Mad., 512. 
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from an in English case, Chapple v. Cooper (1), where it is laid 
down that :— 

Things necessary are those without which an individual cannot 
reasonably exist. In the first place, food, raiment, lodging and the 
like. Again... ...........Instruction m art or trade, or intellectual, moral, 
and religious information may be a necessary also. Again, as man lives 
in society, the assistance and attendance of others may bea necessary 
to his well-being. Hence, attendance may be the subject of an infant’s 
contract. Then, the classes beng established, the subject-matter and extent 
of the contract may vary according to the state and condition of the 
infant himself ..... ......But in all these cases, it must first be made out 
that the class itself is one in which the things furnished are essential to 
the existence and :easonable advantage and comfort of the infant contrac- 
Ls) ee Contracts for charitable assistance to others, though highly 
to be praised, cannot be allowed to be binding because they do not relate 
to his own personal advantage. 


_ The essential difficulty of the stent case lies in the 
application of the principle, of law based upon English” 
decisions to the widely difi erent conditions of Indian society. 
Nor can the principle itself be considered altogether apart 
from those provisions of Hindu law which bear upon the 


“devolution of property in a Hindu joint family and‘the duties . 


and liabilities of the members of such family inier se. This 
‘became clearly apparent in the course of the argument, 
when it was urged upon us on behalf of the respondent that 
the plaintiff could in no case recover anything from Ajudhia - 
Parshad, because his, remedy (if any) lay against the estate . 
of the minor, Brij Behari Lal, to whom the money was 
advanced, and the family property was now inthe hands of , 
Ajudhia Parshad by survivorship, and not by inheritance 
from Brij Behari Lal. I am satisfied that this argument - 
is adequately met by the rejoinder that the loan was made 
to Brij Behari Lal as manager of the joint family, that it 


-was virtually a loan to the family itself, and that Ajudhia 


Parshad was as much liable as his elder brother for the 
provision of the necessary expenses of the sister's marriage. 
-But if the question is thus complicated in one of its aspects 
-by considerations arising out of Hindu Law, it seems to me 
that we must be careful to bear in mind the principles of the 
same law, when we come to apply the doctrines laid down in 
English cases on the subject of “ necessaries ” to the position 
z1) [1844] 13 M. and W., 252. 
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of minors who are members of a Hindu Joint family, particu- 
larly in a case like the present, when it so happened 
that the family contained no member who had attained 
legal majority. I think that in all the English cases one 
essential element in the transaction is that there should be 


a certain wrgency about the minor’s need. It is not enough ~ 


that he should benefit by the advance made to him, or that 
the expenditure should be for purposes entirely proper and 
reasonable ; it must be for some purposes the accomplishment 
of which could not well be postponed without irremediable 
detriment to the minor himself or to some person whom 
he was legally bound to support. The same principle 
underlies those Indian cases, as for instance, Skam Charan 
v. Chowdhiy Debya (') in which money advanced to meet 
legal expenses where the liberty or estate of the minor was 
in jeopardy has been held to be recoverable. Looked at 
from this point of view the age of the girl, Musammat Genda 
Bibi, becomes the decisive factor in the case. | am prepared 
to hold without serious hesitation that in the case of a family 
of the caste to-.which the parties to the present case belong 
and one holding their position in society, the marriage of 
a girl of thirteen could not be much longer postponed with-’ 
out serious detriment to her at any rate. It could scarcely 
have been postponed another couple of years to allow. of 
Brij Behari Lal’s attaining majority. For Musammat Genda 
Bibi herself, therefore, it seems clear that the reasonable 
expenses of her marriage were, at the time when the money 
was advanced, a “necessary.” If the lender had taken 
advantage of his position as a ‘relative (for though only 
distantly related to Brij Behari Lal he was descended from 
the same common ancestor), to perform the marriage 
ceremonies at his own expense it seems clear to me that he 
would have been entitled to recover money thus spent from 
the estate of the minor brothers who were legally liable to 
provide it. I am not prepared to hold that any satisfactory 


distinction can he based upon the mere fact that the necessary | 


cash and other goods were handed over to Brij Behari Lal 

and the management of the ‘business left in his hands. 

Moreover, as regards Brij Behari La] himself, it can fairly 

be said that any further postponement of his sister’s marriage 
(1) [1894] I. L. R., 21 Cal, 872. 
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would have involved him in a considerable degree of social 
discredit ; that its postponement for another two years might 
have made it difficult to effect the marriage at all, and that 
the social discredit in that case would have been serious. 
There was thus an element of urgency about the matter 
even as regards Brij Behari Lal himself. On the whole, there- 
fore I am of opinion, that, though the present case is one very 
near the boundary line, it may fairly he said that the 
provision of the reasonable expenses for Musammat Genda 
Bibi’s marriage was at the time when the loan in question 
was taken, a matter of necessity for her minor brother, 


I would, therefore, accept this appeal, set aside the decree 
of the lower appellate court and restore that of the court of 
first instance. i f 


STANLEY, C. J.—I also am of opinion that the ET 
entitled to recover out of the ancestral property in the hands 
of the defendant the amount of the money advanced by Salig 
Ram, as also the value of the goods supplied by him for the 
marriage of the defendant’s sister, Musammat Genda Bibi. 
At the time of her marriage Genda Bibi was of marriageable 
age and it would have been a disgrace to the family if she 
had not been married. At the time of her marriage the joint 
family consisted of Brij Behari, the defendant, Ajudbia Parshad 
and their sister, Genda Bibi. Musammat Sumitra, the 
mother of these three persons, had been the certificated guar- 
dian of Brij Behari and Ajudhia Parshad but she died before 
the marriage of Genda Bibi. Brij Behari was the elder of the 
two brothers and he managed the affairs of the family after 
the death of Musammat Sumitra. The moneys and goods 
supplied by Salig Ram were entered in the account books of 
the family, and it has been found that the sum of Rs, 566-7-9 
was provided by Salig Ram for the marriage expenses, 
The court of first instance gave a decree for this amount 
with interest, but upon appeal the learned Judge of the Court 
of Small Causes at Cawnpore set aside the decree of the 
court of first instance and dismissed the plaintiff’s suit on 
the ground that the money advanced by Salig Ram amount- 
ed to a simple loan to Brij Behari and that inasmuch as Brij 
Behari was a minor at the time of the loan the transaction 
was void ab initio and not enforceable, 


, 
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It is admitted that both Brij Behari and Ajudhia Parshad CIVIL. 
were, according to the Hindu law, under a legal obligation to ice 
‘provide for the marriage expenses of their sister. The money Nase 
was really advanced to both brothers through the elder brother PRASAD 
to enable them to discharge a legal liability. It is clear on rome 
the authorities that the reasonable expenses of a sister’s mar- PRASAD. 


riage are chargeable on. the family property in the hands of Stanley, È J 
brothers in the same way as the cost of her maintenance. 
{[See-West.and Buhler, 754 ; Mayne’s Hindu Law, Edition VI, 
p. 450, and Tulsha v. Gopal.Rat (')]. The right to such 
maintenance and expenses does-not vest on contract. The 
liability is created by Hindu law and arises out of the jural 
relation of the members of the Hindu family In Vatkuntam 
Ammangar v..Kallaptran Ayyangar (2), it was held that where 
an uncle had improperly refused ‘to perform the marriage 
ceremony of his niece, the daughter of ‘his undivided brother, 
~deceased, the widow of the latter having borrowed money for 
the purpose and performed the ceremony, Was entitled to 
recover the amount expended on the marriage from the 
uncle, It seems to me that according to Hindu law Salig 
Ram, having made the advances, whether they were made to 
his cousins, Brij Behari and Ajudhia Parshad, who were under 
a legal obligation to bear the’ expenses of their sister’s mar- 
riage, or ‘to Brij Behari as ‘managing member or head of 
the family, his legal representative is now entitled to recover 
the advances so made out of the family property in the hands 
-of the defendant. It is not suggested, | may add, that- the ex- 
penses of the marriage were other than’ reasonable. à 


From another point of view also it seems to me that the 
plaintiff-appellant is entitled to succeed in his appeal. Under 
section 68 of the Indian Contract Act if a person incapable 
of entering into a contract or any one whom he is legally 
bound to support, is supplied by another person with neces- 
saries suited to his condition in life, the person who has fur- 
nished such supplies is entitled to be reimbursed from the 
property of such incapable person. ‘Brij Behari and Ajudhia 
_ Parshad were “under a legal obligation not merely to maintain 
their sister but also to provide for the expenses of her 


(9 [1884] I. L. R., 6 All, 632. 
(2) [1900] I. L. R., 23 Mad., 512. a 
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marriage and being under age were incapable of entering into 
a contract. It wasas much obligatory upon them to provide 
for the expenses of their sisters marriage as it is obligatory 
upon a lunatic to supply his wife anl children with necessaries 
suitable to their condition in life. If a party supply the wife 
and children of a lunatic with such necessaries he is entit]- 
ed under the illustration appended to secti on 68, to be re- 
imbursed from the lunatic’s property. So here, as, it appears 
to me, Salig Ram having supplied Brij Behari and Ajudhia 
Parshad with what was requisite for the marriage of their 
sister is entitled to be reimbursed out of the family property. 
The term “necessaries” is comprehensive and is not confined 
to necessaries of the person of the infant himself but may 
extend to necessary things provided for other members of 
his family. It would have been open to Musammat Genda to 
institute a suit to have her marriage expenses provided out 
of the family estate. Such a suit would have involved the 
defendant and his brother in unnecessary costs. This has 
been avoided. In the case of Sham Charan Mal v. Chowdhry 
Debya Singh (1) it was held by Giiosit and GORDON, JJ., that 
money supplied to a mino: to provide for his defence in 
criminal proceedings pending against him on a charge of 
dacoity and used by him for that purpose, must be taken to 
have been advanced for necessaries within the meaning of 
section 68 of the Indian Contract Act. -The learned Judges in 
their judgment say that “the liberty of the minor being at 
stake we think the money should be taken to have been, 
borrowed for necessaries.” In Chapple v. Cooper (7) it was 
held that an infant widow was bound by her contract for 
the furnishing of the funeral of her -husband who had 
left ‘no assets. ALDERSON, B., in his jugdment in that case ` 
quoted the following words of LorD Bacon. “Ifa man under 
the years of 21 contract for the nursing of his’lawful child, this 
contract is good and shall not be avoided by infancy and no 
more than if he had contracted for his own aliments or edu- 
cation.” LORD BACON treated a contract for necessaries to 
an infant wife and lawful children as an illustration of 
the maxim Persona conjuncta acquiparatur interesse propris: 
ALDERSON, B, in his judgment, points out that decent Christian 
(1) [1894] I. L. R., 21 Cal., 872. 
(2) [1844] 13 M. and W, 252. 
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burial was a part of a man’s own rights and might be classed Civin. 
as a personal. advantage and reasonable -necessary to him, T 
and then he draws the conclusion that if tħis be so, the decent — 
Christian burialof a man’s wife and lawful children who are poate’ 
personaa conjuucte with him, is also a personal advantage and ADHYA 
reasonably necessary to him and the rule of law applies that PRASAD. 


he may make a binding contract forit. According to LORD Stanley, C. J. 
- BACON “the Law-hath so much respect for nature and con- 
junction of blood that in divers cases it compares and matches 
nearness of blood ‘with consideration of profit and interest 
and in some cases -allow of it more strongly. The same 
principle is recognised by Hindu Law. A marked feature of 
the law governing the joint Hindu family is the respect and l 
consideration shown to female members of the family. The 
. head.of the family is bound to supply maintenance and mar- 
i riage expenses for the daughters of the family and money 
advanced to him for such an object may reasonably, I-think, 
be regarded as money supplied for ‘necessaries’ within the 
meaning of section 68. From either point of view, therefore, 
from’ which the question before us may be regarded, the 
defendant is, in my opinion, liable to discharge the debt con- 
` tracted for the marriage expenses of his sister. 1: would, there- 
_ fore, allow the appeal, set aside the decree of the lower appel- 
late court and restore the decree of the court of first instance 
with costs in all courts including fees in this Court on the 
higher scale, : 
BANERJI, J.:—I agree with thelearned Chief Justice and Banerji, J). 
have nothing to add. ` 
By THE COURT :—The order of the Court is that the 
appeal be allowed, the decree of the lower appellate court 
set ‘aside and the decree of the court of first instance restored 
with costs in all courts including fees in Ps Court on the 


higher scale. ; 
R. K. M. . _ Appeal decreed, 
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KARANPAL SINGH 
VEVSUS 
BHIMMA MAL AND ANOTHER.* 


Agra Tenancy Act (II of 1901, locat), sections 176, 177—Dismissal of suri 
Jor default by Rent Court—Decree or order--Not appeainble— Code of 
Civil Procedure (XIV of 1882), section 2. 


The Tenancy Act confers no right of appeal from an order. Hence, 
where in a suit for profits in the Rent Court, the suit was struck off the 
file for default of appearance, %eld that the order was not appealable. 

SECOND APPEAL against the decree of Mr. Ahmed Ali 
Khan, Additional District Judge of Aligarh confirming a de- 
cree of Pandit Ram Prasad Assistant Collector of Bulandshahr. 


Suit for arrears of profits under section 164, Act II of 1901. 
The facts were briefly as follows :— 


The plaintiff sued the defendants for arrears of profits in 
the court of an Assistant Collector of the first class and filed his 
documentary evidence. The defendants prayed that the case 
might be adjourned pending the decision of another case, and 
the case was thus adjourned till 23rd October, 1907. On that 
date the other case had not been decided, but as the plaintiff 
was not present, the Assistant Collector dismissed the suit, for 
default. The plaintiff appealed to the District Judge, who 
on the authority of I. L. R., 28 All, 753 (F. B.), dismissed the 
appeal on the ground that no appeal lay. 


The plaintiff appealed to the High Court and the case 
came up for hearing before KARAMAT ‚HUSAIN, J., who by the 
following order referred the case to a Division Bench, on 
the 8th of June, 1909. K 


e 


KARAMAT HUSAIN, J.—The suit out of which this appeal 
arises was a suit for profits. The Assistant Collector on the 
23rd October, 1907, dismissed the suit for default, His order 
is as follows :—“ The plaintiff and his pleader are absent. 
Defendant and his Mukhtar are present. Case is dis- 
missed in default.” The plaintiff went up in appeal to the 

°S. A. No. 1060 of 1908. 
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Judge and the learned Additional District Judge held on the 
authority of Zožra v. Mangu Lal (1), that no appeal lay from 
an order as distinguished from a decree of an Assistant Col- 
lector of the first class. The plaintiffhas preferred a second 
appeal, to this Court and one of the points taken in the 
memorandum of appeal is thatan order dismissing the suit 
for default under section 102, Civil Procedure Code, ‘is a 
decree and not an order. 


In support of this proposition the learned vakil for the 
appellant relies on Ablakh v. Bhagirathi (2), and the cases 
cited therein and. also on Gosto Behary v. Hari Mohan (3), 
-which follows I. L. R, 9 All, 427. 

These cases distinctly lay down ‘that an order dismissing 
a suit for default under section 102, is a decree. The learned 
vakil for the respondent in answer to this contention relies 
on Mansab Ali v. Nihal Chand (4). The point directly 

_ under consideration in that appeal was whether an order 
dismissing an appeal for default under section 556, Civil 
Procedure Code, was an order or a decree, but the reasoning 
given by the learned judges‘ who decided the case would 
show that an order dismissing a suit or appeal for default is 
an order and not a decree. No reference, however, is made, 
in the judgment to the case reported in I. L. R., 9 All, 427, 
nor cafi it be said that the case did directly decide that an 
order dismissing’ a suit is an order and not a decree. 


That case, however, can be cited as -an indirect authority 
for-the-proposition that an order dismissing a suit for default 
is an order only and not~a decree. ‘There is, therefore, in a 
way a conflict of authority in this Court on this point and it is 
desirable to have a decision on the question by a Bench of two 
judges. 

I, therefore, refer the appeal to a Bench of two judges. , 

..The .case then came up for hearing before KNOX and 

KARAMAT HUSAIN, JJ. 


, - Peary- Lal. Banerji, for the appellant, submited that the 
case relied upon by the-District Judge; had no application, 
because .the Full Bench in.that case had only held : 

(1) [1906] 1. L. R., 28 AlL,-753, F. B. (2) [1887] I. L. K., 9 Allj-427. 
(3) [1903] 8 C. W. N., 313. - (4) [1893] I L. R., 15 All, 395. 
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that orders passed in execution by a Rent Court had not the 
force of decrees. Under the Civil Procedure Code, orders 
passed in execution are by a special clause, declared to have 
the effect of a decree. All that the Full Bench in the case 
noted, ruled was that the additional enabling clauses in the 
definition of a decree in section 2 of the Civil Procedure 
Code, could not be invoked in aid to give to such orders, when 
passed by Rent Courts, the force of decrees. 

Similarly, an order rejecting a plaint, but for the special 
clause in the Civil Procedure Code, would not be a decree, 
Therefore, an order rejecting a plaint when passed by a Rent 
Court would not be a decree, because those special clauses in 
the definition of a decree were not applicable to the Rent Act, 
This was held in A 

Moulvi Muhammad Abdul Jalil v. Maulvi Muhammad Abdul Asiz, 

S. A. 309 of 1909. 
Decided on 8th February, 1910: by KARAMAT HUSAIN, J. 


He also discussed 

Zohra x. Mangu Lal, [1906] I. L. R., 28 AIL, 753, F. B- 

In this case the suit was dismissed for default and the 
Rent Court itself framed a decree, embodying the “formal 


‘expression of its adjudication.” This was appealable not by 


reason of any special enabling clause in the Civil Procedure 
Code, but because the pronouncément of the court was a 
“ decree,” independent of any enabling clause in the Civil 
Procedure Code. 3 

The suit was dismissed, the reason for the dismissal being 
the non-production of any evidence by the plaintiff and the 
dismissal was a decree. ' 

He cited 

Ablakh v. Bhagirathi, [1887]1 L R.. 9 All, 427. 

Gosto Behary Sardar v. Hari Mohan Adak, [1903] 8 C. W. N., 313. 

Moreover. under section 102, Civil Procedure Code, if the 
defendant admitted a part of the claim, the Court woi Id have 
to pass a decree for that amount and dismiss the claim as to 
the remainder, It could not be contended that a portion of the 
order had the force of a decree and a portion not. The 
incongruity of breaking up a decree into two parts was 
considerable, 
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‘As to the case of Crvin. 
Mansab Ali v. Nihal Chand, [1893] I. L. R, 15 All., 359, 1910. 
the point that was actually decided was that an “appeal ae 
SPs, oe ae . ae n KARANPAL 
dismissed for default under`section 536, Civil Procedure Code SINGH 


v. 


was not a deçree. When an appeal is dismissed for default, the bumma MaL 


appellate court does not make any-judicial pronouncement 
whatever. It does not confirm or modify or vary the decree j 
appealed against. It leave» the decree of the court -below 


untouched. 

He relied on 

Virasamy Mudaliv. Manommany Ammal, [1868] 4 Mad, H.C R., 32. 

[KARAMAT HUSAIN, J., referred to 

Asma Bibi yv Ahmad Husain and others, |1908] 5 A. L. J. R., 584.] 

In that-case the appeal was dismissed under section 551, 
clause (1), Civil Procedure Code and the appellate court 
confirmed the decree of the lower court. 

[KARAMAT HUSAIN, J., referred to the definition of 


‘decree’ in the Code of 1908, whére in the explanation “an 
order of dismissal for default” was stated not to be a decree.] 


The Full Bench case decided that any orders specially 
declared by the Code to have the force of decrees, would not 
have the force of decrees when passed under the Rent Act. 
Similarly any orders which would have the effectof decrees, 
but for the “exception clause” in the New Code would not 
cease to be decrees when passed under the Rent Act where' 
the “ exception clause” did not apply. 

He further submitted that as the plaintiff had produced 
evidence, the suit should not have been dismissed for default, 
but should have been tried on the merits. 


He relied on 
Badam v. Nathu Singh, [1902] E L. R, 25 All ,.194. 
. Govind Prasad, for the respondent, was not called upon. 
The judgment of the Court was delivered by a 
KNox: J:—The plaintiff who is the appellant in this ease, Knox, J. 
filed a suit in the Rent Court for profits. On the date fixed 
for hearing, neither the plaintiff nor his Mukhtar were present 
in court and the caSe was struck off the file in default. The 
appellant then went in appeal to the Additional District Judge 
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of Aligarh, and that court held that no appeal lay. “The ap- 
pellant ” it observed, “ was attempting to appeal from an order 
under the Tenancy Act of 1901, and that Act gave no right 
of appeal from an order. *. The appellant comes here in second 
appeal and contends that an appeal did lie. Wehave heard 
a long and careful argument addressed to us by the learned 
Vakil for the appellant, but the matter seems to us to be 
covered by the previous decisions of this Court. Indeed 
there seems to us no need for any further decision on the 


‘point. The Tenancy Act of 1901, is an Act which contains 


in itself an interpretation clause in which some twenty and 
more expressions used in the Act are interpreted. No place 
is given in that section to the word ‘order.’ Had it been 
the intention of the Legislature to e nact that certain orders 
would have the effect, and would be liable to the various 
provisions relating to decrees, there would be no difficulty 
in placing the word ‘order’ in the interpretation clause and 
defining it, more ‘or less in the same way that it was defined 
in the Civil Procedure Code, 1882. We must, therefore, take 
it that the word ‘order’ when it occurs in the Act, confers 
only those privileges on the holder of the ‘order’ and is 
subject to only these limitations, which in that Act are express- 
ly said to attach to an ‘order. Moreover, there is no right 
of appeal from either a ‘decree’ or an ‘ order’ unless the statute 


‘gives it. The Tenancy Act starts with a section in which 


it clearly lays down that “ no appeal shall lie from any decree 
or order passed by any court under this Act except as herein- 
after provided.” It then continues to deal with appeals 
and it lays down seriatim where an appeal lies from a decree 
and from an order, where it lies from a decree only and 
where it lies from an order only. There is no doubt that the 
Legislature did take the matter into consideration and put 
into separate classes ‘decrees’ and ‘ orders.’ This being so, we 
dismiss the appeal with costs, including in this Court fees 
on the higher. scale. 7 


Pe Li B.. Appeal dismissed, 
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CHOTEY, SINGH 
versus 
ISHWARI AND OTHERS,* 
Execution of decree—Limitation Act (XV of 7877). schedule II, article 

179 (¢)—Step in aid of execution—Civil Procedure Code (XIV of 

_ 1882), sections 257 A, 258 Applicability to decrees under section 88 

of T ransfer of Property Act. 

An application under section 258, Code of Civil Procedure of 1882, 
calls upon the court to doa certain act which #so facto satisfies the decree 
to the extent of the payment certified, and without which the decree 
would not'be satisfied to any extent whatever. Such an application, there- 
fore, is a step in aid of execution Section 257A of the Code of Civil 
Procedure, 1882, does not apply to a decree under section 88 of the 
Transfer of Property Act. ; 

EXECUTION SECOND APPEAL against the decree of H. 
J. Bell, Esq., District Judge of Aligarh, confirming the decree 
of Maulvi Muhammed Shafi, Subordinate Judge, Aligarh. : 

= Proceedings in execution., 

The facts were briefly as follows :— - 

A decree under section 88 of the Transfer of Property 
Act was passed on the 24th December, 1889, against the pre- 
decessors of the respondents, and on the 11th September, 1890, 
an order absolute for sale was passed for Rs. 1,171-13-3 
without costs. Several applications for execution were made 
in 1892 and 1893, and on 2nd May 1899, the execution case 
was struck off. On the 13th July 1901, on an application for 
execution, an order was sent to fhe Colléctor for sale. On 
the 20th December, 1901, however, an agreement was filed 
whereby the decretal amount to be paid was fixed and certain 
instalments were specified and on defealt of any instalment, the 
whole amount was to be due. In consequence of this no sale 
took place. On the 11th June, 1904 and 14th May 1906, the 
` decree-holder certified payments of two instalments, 

The present application for execution was presented on 


the 1st April, 1908 and the judgment-debtors objected that it 


was barred by limitation, not being presented within three 
years of any “preceding: application or ‘any step in aid: of 
* E. S. A., 518 of 1909. 
36 
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CiviL. execution and that further it was barred by the twelve years’ 
1910. rule laid down in section 230 of the Code, of 1882.. The 


axe, lower courts allowed the objection and dismissed the suit. 
CHOTEY SINGH - na 


a a _ The decree-holder ‘appealed. 


- G. W. Diton, for the appellant, contended that the -decree 
being one under section 88 of The Transfer of Property Act, 
section 230 of the Code did not apply. 

He relied on 

Jadunath Prasad x. Jagmohin Das, [1903] 1. L. R, 25 All, 541. 

Up to July 1901 the decree-holder had not failed to make 
applications for execution within three years of each preceding 
application. The proceedings of the 20th of December, 1901 


by which an agreement was certified -was a step in , aid of 
exécution. 


` 


The payments which were certified in tg01 and 1904 were 
also steps in aid of execution. 


- [PIGGOTT, J.—Can you certify payments when no execu- 
. tion case is pending ?]. 

- Apart from the question whether an application was 
pending, a payment certified had the effect. of satisfying the 
decree to that extent, and therefore saved limitation. 

- He cited ; 

Sujan Singh v. Hira Singh, (188y1 I. L. R., 12 All, 399, F. B 

Gulsari Lal, for the respondents, submitted that as between 

igot and 1908, no execution case- was pending, there could 
beno “ steps’ in aid of execution” Moreover, as the decree 
was one under section 88, there could be no adjustment of that 
decree under section 257A of the Code of 1882. i 
~ He relied on i 7 

Kashi Prasad v. Sheo Sahat, [1896] l. L R., 19 ALL, 186. 


G. W. Dillon, in reply, submitted that section 257A ‘was 
wide enough to cover all decrees, and that the case in I. L. R, 
19 All, 186, was wrongly decided. Moreover; as the judg- 
ment-debtor was a party to the agreement, he was estopped.” 

` The judgment of the Court was delivered by 
Piggott, J. ~- PIGGOTT, J.—This is a decree-holder’s appeal in an eye- 
“cution case, both courts below have held the -decree. to be 
barred by limitation- A.preliminary decree under section 88 


x D 


[i 
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of the Transfer of Property Act was passed on December 24th, 
1889, which was- followed by a decree absolute for sale on 
September 11th, 1890. Various: proceedings in execution fol- 
lowed, the decree holder apparently granting extensions of 
time in return for part-payment. The learned District Judge 
seems to have been under some misapprehension when he 
spoke of execution being “apparently barred by time ” when 
a payment of Rs. 140 was certified in May 1899. It has been 
conceded before us in argument that the decree was alive and 
capable of execution when an application for the same was 
made on July 13th, 1901. .This application was pending, 
and sale had actually been ordered, when on December 2oth, 
1901 the parties-presented to the court and attested before 
it an agreement under the provisions of section 257A of the 
former Code of Civil Procedure, Act XIV of 1882. Accord- 
ing to this agreement the judgment-debtors were to pay 
Rs. 1,800 (a larger sum than was due from them under the 
decree), but without further interest, and in certain specified 
instalments. The property was to remain hypothecated 
until the whole was paid; and in case of default in the 
payment of any one instalment the decree-holder was to 
become entitled to “execute his decree,” Payments under 
this compromise were certified to the court on June 11th, 
1904 and again on May 14th, 1906. Finally, the judgment- 
debtors having made default, the present application was 
made on May 22nd, 1908, The application is for execution 
of the decree absolute of September 11th, 1890, but the decree- 
holder claims to execute the same subject to the terms of the 
agreement of December 20th, 1901. It is certainly very 
doubtful whether he can do this in face of this Court's ruling 
in Kashi Prasad v. Sheo Sahai (*), where it was held that 
- a decree for sale under the Transfer of Property Act was not 
‘capable of adjustment under the provisions of section 257A 
of the Code of Civil Procedure. We were asked to recon- 
sider this ruling, but it does not seem necessary for us to do 
so. It may be that the decree-holder is not entitled -to 
enforce the agreement of December 2cth, 1901, but that his 
decree of September 11th, 1890 is still alive and capable of 
execution according to its terms, due allowance being made 


(1) [1896] I. L. R, 19 All, 186. 
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CIVIL. for any payments since certified. We have to decide at 
F00, present only the question whether the courts below were right 
ET in holding this decree to be time-barred. The case depends 

CHOOTEY SINGH a i 
v. on the provisions of Article 179 (4)of the Second Schedule 
C ISHWAR tothe Indian Limitation Act (XV of 1877). We have not 
Piggott, J to decide whether the certifying of the agreement of Decem - 
ber 20th, 1901 was a step in aid of execution. There had 
been, as already. pointed out, an application for execution 
on-July 13th, 1901; the decree-holder’s application to have 
payment certified on June 11th, 1904 was within three years 
of this date, and the similar application of May 14th, 1906 
was made within three years both of this latter date and of 
the 22nd May 1908 when execution of the decree itself was 
again asked for. The question then narrows itself down to 
this :—Whether the decree-holder’s applications under section 
258 of Act XIV of 1882 can be treated as applications to the 
court to take some step in aid of execution of the decree or 
~order. There are two reported cases in the appellant's 
favour :—Sujan Sing v. Hira Singh (1) and Tarini Das 
Bandyopadhya v, Bishtoo Lal Muhkopadaya (2). The only 
distinctions which can be drawn against the appellant are 
that in the former case the Court laid some stress upon the 
fact that an application for execution was actually before the 
Court at the time when the payment was certified, and that 
in the latter case the decree-holder took the precaution of 
asking that an execution proceeding which had been struck 
off should be restored fo the file,and that the petition under 
section 258 Civil Procedure Code be “ placed on the recofd.” 
The ratio decidend: of this case is in favour of the present 
appellant. It is pointed out that “the effect of the certificate 
is to satisfy the decree so far as the sum certified is con- 
cerned.” It must be remembered that without such payment 
being certified, on the application of one or other of the 
- parties, it could not be recognized as a payment by any Court 
subsequently executing the decree. An application by the 
decree-holder under section 258 of Act XIV of 1882 therefore 
calls upon the court to do a certain act which sso facto 
satisfies the decree-to the extent of the payment certified, 


(1) [1889] I. L. R., 12 All, 399. 
(2) [1886] I.L. R., 12 Cal., 608, 
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and without which the-decree would not be satisfied to any 
extent whatéver. We hold that suchan application satisfies 
the requirements of Article 179 (4) of the Second Schedule 
to’'the Indian Limitation Act.(XV of 1877), and that no 
sound distinction can be drawn between the present case and 
that reported in I. L. R., 12 All, 186. 


+ We-therefore set aside the orders of both the courts below 
and direct the court of first instance to re-admit this: appli- 
cation for execution and to proceed’ with it according to law, 
The decree-holder will get his costs:in this arid in the lower 
appellate court, costs in this Court including fees on the higher 
scale, 


P. L. B. z Appeal decreed.. 
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POMILLA BEGAM. A 
T P ed versus 
2+ TAWASSUL HUSAIN.* 
cession certificate Act, (VII of 1889), sections A 7—Debt—No cer isfcate 
ay ts for part of a debe. 


A Mahomedan lady. died leaving several heirs and her dower unpaid. 
One of the heirs was entitled to Ks. 17,000 out of the dower debt. She 
relinquished her claim to all but Rs. 800 and ‘applied for a succession 
certificate for Rs 800 only-and offered to pay duty for the same. Æeld that 


no certificate-could be granted for a part of the debt: Muhammad `Ali 


Khan v. Puttan Bibi, I. L. R, 19 All, 129 followed; 
Bilkisara Begam, [gor], A. W N., 125 referred to., 


"CIVIL REVISION from an order of „B. J. Dalal, 
District Judge of Shahjahanpur. 


Å SEn for a Succession Certificate. 


Akbar K Than v, 


Esq., 


-The facts of the case were as follows :— i 

' ‘Nyaz Banu, Begam was married to Tawassul Husain. 
TEË dower fixed was Rs. 57, o00 and was deferred. Nyaz Banu 
Begam died on the 8th of November, 1908, leaving as heirs 
her, husband, her mother and uncle’s son. 

“Thé mother was entitled to Rs. 17,000 out of the dower 
money: ~ She relinquished (orally) her claim to that amount 


* Civ. Rev. No. 62 of. 19409. 
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except to Rs. 800 out of the total. Having abandoned her 
claim to Rs. 16,200 she applied for a Succession Certificate for 
Rs. 800. ‘Tawassul Husain, the husband of the deceased, ob- 
jected to the application on several grounds, ixter alia that 
the applicant could not obtain a Succession Certificate of a 
part of the debt only. 


The Munsif granted the Certificate holding that she was 
applying for that part of the dower which alone was her share 
and which she had everv right to claim. : 

The District Judge reversed the order of the Munsif. 
The petitioner appealed. 

Tey Bahadur Saprn, for the applicant, contended that 
the District Judge acted illegally in refusing to grant the Suc- 
cession Certificate. There was nothing in law to prevent an heir 
from recovering a share of the debt due to the deceased. 
There was no definition of “debt” in the Succession Certi- 
ficate Act. i 


The rulings in 
Muhammad Ali Khan x Puttan Bibi, [1896] I. L. R., t9 All, 129. 
Akbar Khan v. Bilkisara Begam, [1901] 21 A. W. N., 125. 


did.not apply. 


The debt due from a husband to his wife wasa single 
debt and after her death it was split up into three different 
debts and the shares of the three heirs were defined and what 
one heir could claim the other could not. 


[KARAMAT HUSAIN, J.—AII the same it remained a single 
debt so far as the debtor was concerned.] i 


A petitioner for a Certificate could apply for his share of 
the debt only and if he could apply for so much as would 
come into his hands why should not he apply fora part only 
of the sum that he could legitimately claim? The two cases 
referred to are authority for the contention that a part ofa 
debt could be claimed. The reason for disallowing an ap- 
plication for part of a debt was based on a desire for limita- 
tion of actions. But the case was different where a person 
claimed a portion of his share of the debt and abandoned the 
rest—it was not that he postponed the claim for the recovery 


of the balance, 
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“[Karamat HUSAIN, J.,—If a mortgagagor dies leaving 
two sons, can one son claim to redeem only. his share of 
the mortgage ?]- 


No—but the analogy ‘sug ggested did not Spi There 
was-in this case a single contract originally but by opera- 
tion of the Mahomedan Law a wife’s dower became divisible 
among her heirs. - 


[KNox, J..—Have you considered section 13 of the Act and 
the note thereto ? Does not it go against your contention ?] 


He submitted that it did not, and urged that the Govern- 
ment should be entitled to duty on so much as the petitioner 
claimed. 


(Knox, J..—If you sold the debt the purchaser might get 
more than you professed to give], = : 

The relinquished portion of a debt could not be called a 
debt. i l ; : 
[Kwox, J.—The Government ought to bea party to ques- 
tions of this nature]. 

Muhammad Ishag, for thg respondent, was not called 
upon to reply. - 

The judgment of the Court was sdana by 


.Knox, J—This application for revision is an application 
by a lady who as mother-in-law ofa Muhammadan gentleman 
sets forth that she is entitled to Rs. 17,000 out of a debt 
amounting to Rs. 51,000 due by that gentleman to his 
wife. Coming to the court the lady says that she gives up 
her claim to the whole of the 17,000 rupees with the excep- 
tion of Rs. 800 on the ground that she has no hope of receiv- 
ing more than Rs. 800 from the estate of the lady to whom 
the dower debt is due. The lower appellate court refused 
to grant her the certificate that she asked for under section 7 
of Act VII of 1889 and in support of its refusal refers in its 
judgment to the case of Akbar Khan v. Bilkisara Begam (1), 
The learned Judges who decided the last narhed case, held 
that they were bound to follow the ruling ‘laid down in 
Muhammad Ali Khan v. Puttan Bibi (2). In that case a 

` (1) {1901} 21 A. W. N., 125. 
(2) [1896] I. L. R., 19 AIL, 129. 
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Muhammadan lady, who was entitled -to` some thing more’ 
than eleven lakhs of rupees as her dower, died, and the father ' 
of the deceased lady brought a suit against the husband of. 
the deceased lady to recover the share which he took by 
inheritance in the dower debt. He applied for a certificate 
entitling him to collect debts not to the amount of eleven 
lakhs of rupees, but to the amount of one lakh fifty 
thousand rupees, the father’s share in that debt. The 
Judge’ before whom the application came, declined to` 
grant the certificate unless the applicant paid, the two 
per cent. duty on the whole debt, namely, the debt of 
eleven lakhs of rupees. His~ refusal’ was supported by this 
Court, and the learned Judges, before whom the appeal 
came, observed that there had been a uniform series of deci- 
sions in this Court according to which a certificate cannot be 
granted to collect a part only of a debt. We have been 
referred to no case breaking this uniformity of decisions, with 
the exception of one case, Akbar Khan v. Bilkisara Begam. 
This case has not been reported in the authorised Law 
Reports and we say no more about it than this that the 
learned Judges while professing, and one of them with diffi- 
dence, to follow the precedent of Muhammad Ali Khan v. 
Puttan Bibi, seem, in the conclusion at which they arrived, to - 
have overlooked the réal: point decided in Muhammad: Ali 
Khan v. Puttan Bibi. We are not prepared to decide other- 
wise than this Court decided in the case of Muhammad Ali 
Khan v. Puitan Bibi. Hard cases may arise if parties elect 


` to make applications under the Succession Certificate Act 


and this case may be one of such hard cases. But in most, if. 

not in all of them, the difficulty can be avoided, it appears to 

us, by proceedings taken under the Probate and Adminstia- i 

tion Act. We reject the petition with -osts, 
S, Me 

i Petition rejecied, 
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RAJ NARAIN RAI 
Ver SUS 
DUNIYA PANDE AND OTHERS.* 
Pre-emption, suit for— Suit instituted after decrees in favour of other pre- 
emptor s—Plaintiff no party to former suits—Suii maintainable. 


Where a suit for pre-emption based upon the plaintift’s superior right 
of pre-emption is s brought within limitation after decrees have been made 
in favour of other pre-emptors, the plaintiff not being a party to those 
former suits, edd that the suit is maintainable. 


The right of pre-emption is not_a right of re- purchase butla “ight of 
substitution for the original vendee. 


SECOND APPEAL from a decree of Pandit Sri Lal, Ko S 
District Judgeʻof Ghazipur, reversing the decree of Babu 
Preonath Ghose, officiating Munsif of Muhammadabad. 

Suit for pre-emption. 

The facts were as follows :— 

The property in suit originally belonged to Baldeo Pande 
and Ram Lochan Pande who sold it on the 20th December, 
1906, to Mussammat Murti and others. One Duniya Pande 
brought a suit to pre-empt the property in the court of the 
Subordinate Judge of Ghazipur. That court gave the plaintiff 
a decree on the 29th November, 1907, to pre-empt 1/14 of the 
property only on payment of. 1/14 of the purchase money. 

Mahadeo Rai and others instituted another suit to pre- 
empt the same’ property on the 29th October, 1907, in the 
court of the Munsif. On the 14th December, 1907, this plaint 
was returned by the Munsif for presentation to the court of 
the Subordinate Judge which was done on the 16th and on the 
23rd December, 1907, these plaintiffs got a decree for 13/14 
of the property. 

On the 17th December, 1907, Rajnarain Rai, appellant in 
this second appeal, brought a suit in the court of the Munsif 
to pre-empt the same'property: The’suit was decreed as it 
was found that he had preferential rights over Duniya Pande 
and Mahadeo Rai and others and he was no party to the first 
two suits. Defendants, Duniya Pande and others, appealed to 
the, _ District Judge who allowed their appeals relying on 

*5. A. 993 and 994 of 1908. ’ 
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Abdur Razzak v. Mu itag Hnsain, [1903] 1. L. R., 25 All. 334 
and dismissed plaintiff's suit with costs. 
Rajnarain Rai appealed to the High Court. 


Govind Prasad, for the appellant, contended that his client 
not being a party to the former suits was not bound by their 
decision and relied on 


Kamta Prasad v. Mohan Bhagat, [1909]6 A. L.J R., 966 
and on the judgment of MAHMOOD, J., in 
Gobind Dayal v. Inayatullah, [1885] 1. L. R., 7 All. 775, 360. F. B- 


` M. L. Agarwala, Sital Prasad Ghosh and Balaram Chandra 
Mukerji for the respondents, relied on 


Abdur Raszag v. Mumtaz Husain, [1903] I. L. R., 25 All, 334. 
Liakat Husain v. Rashid-ud-din, [1906] 3 A. L. J.R., 794. 
Intizar Husain v. Jamna Prasad, [1904] 1 A. L. J. R., 247. 
The judgment of the Court was delivered by 


PIGGOTT, J.—These are two connected appeals arising out 
ofa suit for pre-emption. There are four distinct parties 


* concerned. The first two defendants are the vendors, and 


they have sold a certain share in a mahal to defendants Nos, 
3,4 and 5 who are strangers. The defendant No. 6 (Dina 
or Dunia Pande) and defendants Nos. 7 to 19 (Mahadeo Rai 
and others) are rival pre-emptors. The sale by the vendors 
to-the vendees took place on December 20th, 1906, the 
consideration stated in the deed of sale being Rs. 1,500. On 
October 21st 1907, Dina (or Dunia) filed a suit for pre-emp- 
tion in the court of the Subordinate Judge of Ghazipur, 
and on November 29th, 1907, that court gave him a decree 
for pre-emption in respect of 1/14th of the property con- 
cerned. The second set of pre-emptors, Mahadeo Rai 
and others, filed their suit in the court of the Munsif of, 
Muhammadabad on October 19th, 1907: their plaint was 
returned to them on December 14th, 1907 for presentation in 
the court of the Subordinate Judge. It was presented accord- 
ingly on December 16th, 1907, and the claim of Mahadeo Rai 
and others decreed in respect of the remaining 13/14ths of 
the property sold on December 23rd, 1907. The plaintiffs in 
both these suits accepted the sale consideration as being 


1 
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Rs. 1,500, according to the specification in the sale deed. The Civ. 
present suit was brought on December 17th, 1907, in the court 
of the Munsif of Muhammadabd ; it was expressly pleaded = © —- 
that the sale consideration specified in the sale-deed of Decem- Ray ome a 
ber 20th, 1906, was fictitious, the correct amount being Duniya PANDE. 
estimated at Rs. 400, only. The defendants Nos. 6 to 19 _ Piggott, J 
were impleaded as rival pre-emptors, but the plaintiff 
stated his cause of action as having arisen on December 2oth, 
1906, and also on November 29th, 1907, the date of the decree 
in favour of Dunia Pande. The present plaintiff was nota 
party to either of the previous suits. The learned Munsif 
held that in view of the plea regarding „the actual amount of 
the consideration, he had jurisdiction to entertain this suit ; he 
found that the present plaintiff had, under the terms of the 
wajib-ul-are a superior pre-emptive right to any of the defen- 
dants Nos. 6 to 19 ; he held that the plaintiffs rights could not 
be affected by the result of either of the previous suits, to which 
he was not a party ; finally he found the actual sale considera- 
tion to have been Rs. 800, and he gave the plaintiff a 
decree accordingly. The defendants Nos. 7 to 19 submitted 
to this decree, but separate appeals were filed in the court 
ee of the District Judge of Ghazipur by the defendants-vendees 
and by the rival pre-emptor Dina (or Dunia), defendant 
No. 6. The learned District Judge held that no decree for 
~ pre-emption could be passed in favour of the present plaintiff 
~ after the dates of the two decrees in favour of the two rival 
sets of pre-Emptors. He accordingly, without deciding any 
of the other points in issue, accepted the appeals and dismis- 
sed the plaintiff's suit. The latter comes to this Court in 
second appeal, and is virtually opposed-by the defendant 
No. 6 (Dunia) only. The defendants Nos. 7 to 19 and the . 
defendants vendors have not appeared at allin this Court, 
while the defendants-vendees appeared only to plead that 
they ought to be exempted from all costs. 
The decision of the learned District Judge rests entirely on 
the ruling of this Court in Abdur Razzag v. Mumtaz Husain 
and others (3). Now in that case it is clear that what the learn- 
ed Judges of this Court held to be the “ insuperable difficulty 
in the way of the plaintiff” was that he had been a party to 


(1) [1903] 1. L._R., 25 All, 334. 
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w 
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Civi. the previous suit for pre-emption, and might have sought his 

19r0, remedy by way of appeal from the previous decree. It is 

=> true they went on to add that they could find no authority 
Ray NARAIN Rat ae : 3 ‘ 

v. for the proposition that a right of pre-emption arises upon 
Duxiwa PANDE. the transfer of property by virtue of a decree ina suit for 


Piggott, J pre-emption ; but we are not really concerned in the present 
case with the truth or otherwise of this propositon. The suit 
is really based on the criginal transfer by voluntary sale, 
and is brought within the prescribed period of limitation 
from the date of the same. We were referred in the course 
of argument to sundry other rulings, none of which appear 
strictly relevant to the point now in issue. For instance, in 
Serk Mal and others v. Hukam Singh (1) it was held that ~ 
a re-sale by a stranger to a co-sharer having equal rights with 
the party seeking pre-emption would extinguish the said 
party’s right ; but in-the present case, apart from the broad 
distinction between a re-sale and the substitution of a new 

purchaser for the original vendee under a decree for pre- 
emption, the whole point of the plaintiff-appellant’s claim 
is that he has a right of pre emption superior to that of an) 
of the rival pre-emptors. We were referred also to an 
unpublished decision of this Court in Allahdad Khan and 
another v. Munshi Abdul Hakim (2) 1 which it was held in 
effect that, when there has been a re-sale by the original 
vendee before any suit for pre-emption had been instituted, a 
person seeking to enforce a right of pre-emption must claim 
to pre-empt both sales. It is clear, however, that a right 
‘of pre-emption is not a right of re-purchase but a tight of 
substitution for the original vendee—vide I. L. R, 7 ‘All, 775. 
There has not been under the decrees in favour of the rival 
pre-emptors any fresh transfer in their favour, they have been 
put in the places of the original vendees. Those vendees 
acquired by their purchase a valid title ; but one subject to 
the exercise of the right of pre-emption by any person possessed 
of such right. The defendants Nos. 6 to 19 have stepped 
into the shoes ‘of these vendees ; and if the plaintiff in fact has 
° a right of pre-emption superior to theirs, and claims to 
exercise it within the period of limitation allowed by the law 
from the date of the original sale, there seems no reason -for 


(1) [1897] L L. Rọ, 20 All, 100. 
(2) S. A. No. 724 of 1906, decided on Apul 15th, 1907. 
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holding that his right has been extinguished by the fact that 
decrees have been passed in favour of these defendants in 
two suits to which the plaintiff was not a party. In an older 
case in this Court, Muhammad Latif v. Gobind Singh (1) a suit 
very similar to the present was allowed to succeed. The actual 
decision as reported is upon a different point , but the fact 
that a pre-emption decree in virtue of which certain persons 
have stepped into the places of the original vendees would 
not bar a subsequent suit for pre-emption on the original sale 


$ 
was taken for granted. It was strongly urged upon us in- 


argument on behalf of Dunia Pande that the plaintiff had no 
cause of action against this defendant except upon the latter 
decree of November zgth, 1907. In any case this argument 
does not apply to the defendants~Nos. 7 to 19 who had not 
obtained any decree at all at the time when the present suit 
was filed. The way in which these defend ants got their suit 
in the court of the Subordinate Judge rushed through is 
certainly peculiar and suggestive of collusion, and, ‘as we 
have already pointed out, they have submitted to the decree 
of the Munsif’s court in the present case and have put in no 
appearance in this Court. The answer, however, to the 
argument on behalf of the defendant-respondent Dunia, seems 
-to be in the fact that he was really impleaded along with 
defendants Nos. 7 to 19 simply asa rival pre-emptor. The 
plaintiff had a cause of action as against .all the defendants 
Nos. 6 to 19 from the date when they formally set up their 
respective claims to pre-emption regarding the sale-deed of 
Décember 20th, 1906, by filing Suits to that effect ; the point 
may not have been taken with sufficient clearness in the 


plaint ; but this can hardly be said to affect the plaintiff's. 


right to succeed. - i; , 
We, therefore, accept these appeals, set aside the decrees 
of the lower appellate court ahd ‘remand the suit to that 
_ court for disposal under-the provisions of order 41, rule 23 of 
the Civil Procedure Code of 1908. As regards costs, we 
think- it proper to order that Dunia (or Dina) shall pay the 
costs of the plaintiff-appellant in this Court, including fees on 
the higher scale, and that the defendants-vendees bear their 
own costs. 


. Appeal decreed— Cause remanded, 
= (1) [1883] I. L. R., 5 All, 382. 
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SHEO PARGAS SINGH 
j versus ~ 
NAWAB SINGH AND OTHERS.* 
Code of Civil Procedure—(Act XIV of 1882), section z44¢—Decree, execu- 
tion of—Interpretation. 

Section” 244 of the Code of Civil Procedure, 1882, pre-supposes a 
decree enforceable by the decree-holder against a person between whom 
and the décree-holder the question has arisen, and does not apply to a 
question arising between a decree-holder and a person against whom 
there is no decree to be executed. Kalka Prasad v. Basant Ram, 1. L R., 
23 All, 346, followed. E 


Hence, where in a suit for sale upon a mortgage a person was ımpleaded 
as defendant against whom no relief was claimed, 4e/d that a subsequent 
suit for redemption by him was not barred by section 244, Gode of Civil 


Procedure, 1882. 7 
SECOND APPEAL against a decree of Pandit Sri Lal, Ç. $., 


District Judge of Ghazipur, reversing the decree of Babu 
Kalka Singh, Munsif of Ballia. 

Suit for redemption of a mortgage. 

The facts were as follows :— 

On the 2nd June, 1866, Raghunandan, Jhumak, Bachchu 
Laland Padam Lal mortgaged (usufructuarily) certain proper- 
ty to Jhabboo Lal and Sukh Dayal. On the 15th December, 
1869, the mortgagees sold their rights to Jhumak. Ambika, 
the son of Jhumak, sub-mortgaged his rights to the defendants 
I to 11 and in 1897 these defendants obtained a decree for 
sale and in execution of that decree they themselves purchased 
the property. The representatives of Bachchu now brought’ 
this suit to redeem their share on payment of a proportionate 
sum, The defence was that the suit was barred by section 244 
of the old Code of Civil Procedure. The sale certificate did 
not mention the mortgagee rights, but the property sold. 
The original court decreed the suit but the lower appel- 
late court reversing the decree dismissed the suit. 

The plaintiffs appealed. 

Moti Lal Nehru, for the appellants, submitted that the 
widow of Bachchu was only a pro forma defendant in the suit 

° S. A. No. 1012 of 1908. 
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under which the sale took place. It was not her business to 
defend the suit. The property sold was the property claimed, 
2é., the mortgagees’ rights, consequently section 244 of the old 
Code did not apply. 

Sital Prasad Ghosh, for the respondents, submitted that 
the widow of Bachchu was a party to a suit in which the 
sale took place. The sale certificate clearly transferred the 
property and not the mere mortgagee rights. He contended 
that section 316 of the old Civil Procedure Code was conclu- 
sive between the parties. 

Questions relating to execution, etc, ‘of a decree were to 
be decided under section 244 of the old Code between the 
parties to a suit. The widow who was a party had a 
remedy under that section. Asshe did not go to the court 
executing the decree the present suit was barred, 


-[TUDBALL, J—Supposing the property decreed to be sold 
was A but the property actually sold was 2. Will the question 
relating to the sale of the property B be a question relating to 
the execution of the decree ?] 

In the face of 

Sanwal Das v. Bismillah Begam, [1897] 1. L. R., 19 All , 480, 
it could not be said that it would be, but he submitted that 
the plaintiffs could not say that-the defendants did not purchase 
what the sale certificate said the defendants did. 


Moti Lal Nehru, in reply, relied on 
Kalka Prasad v. Basant Ram, [1901] 1. L. R., 23 All., 346. 
The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of a suit brought 
for the redemption of certain property mortgaged on the 
2nd -of June 1866. Four persons mortgaged their property 
under this document. The property now in dispute is the 
one-sixth share which belonged to Bachu Lal Singh. The 
„ four mortgagors were Raghunandan, Jhumak Singh, Bachu 
* Lal Singh and Padam Nath Saran Singh. The mortgagees 
were Jeo Lal Singh and Subh Dayal Singh. The mortgagees 
_ transferred their rights to Jhumak Singh and Padam Nath 
Saran Singh on the 15th December 1869. After that Ambika, 
son of Jhumak Singh and Padam Nath Saran Singh, mort- 
gaged certain property to the defendants Nos, 1 to-11 in 
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Crvit.. this suit including among the mortgaged property their 
ae mortgagee rights in the share of Bachu Lal Singh. , The 
=== defendants Nos. 1 to 11 brought two suits for sale on the 

SMEO PARGAS basis of their mortgages in the year 1897. At that time Bachu 
Nawan smog, Lal Singh was dead and-his widow Lakhraji Kunwar was | 
——* made a party to the suits as having an interest in the mort- 

i anbal gaged property. At:the date of those suits her interest 
was equity of redemption under the mortgage of the 2nd June, 

1866, as the widow of the original mortgagor. She was not 

indebted in any way to the defendants Nos. 1 to 11 under 

the mortgages in their favour. By their suit they asked 

for decrees for sale in respect of the mortgagee rights of 

: Ambica and Padam Nath Saran Singh in the share of Bachu 

Lal Singh. As against Lakhraji and her interest they 

sought for no relief and this was distinctly stated by their 

pleader in the course of the suit. Judgment was passed in 

their favour ordering the payment to them of sums due on 

' their mortgages and in default ordering the sale of the mort- 

gaged property, that is, so far as we are concerned in this 

case the sale of the mortgagee rights held by Ambica and 

Padam Nath Saran Singh. The decrees drawn up on the 

basis of the judgment in the two suits were drawn in a very 

unsatisfactory manner. On behalf of the respondents it is 

urged that those decrees were decrees for the sale of the 

full proprietary rights in the share of Bachu Lal Singh. On 

hehalf of the appellants it is urged that the decrees are 

merely decrees for the sale of the mortgagee rights of Jhumak 

Singh and Padam Nath Saran Singh. Reading those de- 

crees, however, as a whole and taking into consideration the 

~ fact that in the details of the property ordered to be sold 
the property sub-mortgaged in those villages is distinctly 
mentioned, there can be no doubt that the true interpretation 
of the decrees is that they were for the sale of the mortgageé 
rights so far as the particular property in dispute is concern- 
ed. This interpretation is consistent with the judgment, 

‘and in thecase of an ambiguity if it is possible to read the 

decree consistently with the judgment this should be done. 

In execution of those decrees the respondents purchased 

the property sold. The sale certificate, dated the zoth March, 

1903, shows that what was sold in auction appears to be 

comprehensive enough to include the ‘proprietary title of 
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Bachu Lal Singh in the share now in dispute, that is to say, 
it appears to indicate that certain property was sold in exe- 
cution of the decree which had in no. way ordered its sale. 
The assignees of the heirs of Bachu Lal Singh have now 
brought this suit for redemption and the respondents-defend- 
ants have met them with a plea that the equity of redemp- 
tion no longer exists in them, the plaintiffs, but in the defend- 
ant, it having been extinguished by the auction sale 
which took place in execution of the decrees in 1897. The 
answer to this plea was that the sale passed no title to the 
defendants not being warranted by the decree. The reply 
to this was that that was a point which could only have 
been raised by the plaintiff ’s predecessor in title under sec- 
tion 244 of the Code of Civil Procedure, 1882, and not having 
been so raised the plaintiffs are barred from raising it in the 
present suit. The court of first instance decreed the claim 
The lower appellate court reversed the decision holding 
that section 244 is a bar preventing the plaintiffs from going 
behind the auction sale of 1897. On appeal to this Court 
it is urged that section 244 of the Code of Civil Procedure 
does not apply to the present case andthe lower appellate 
court misconstrued the decrees ofthe 22nd February, 1897. 
We have already dealt with the true interpretation of the 
decrees in question.- There remains the question, as to 
section 244 of the Code of Civil Procedure, 1882. In our 
opinion that section is no bar whatsoever ‘to the relief now 
claimed by the present plaintiffs. The decrees that were 
passed ‘were not decrees against the widow of Bachu Lal 
Singh in any way. As was held in the case of Kalka Prasad 
v. Basant Ram (1) section 244 of the Code of Civil Procedure 
1882, pre-supposes a decree enforceable by the decree-holder 
against a person between whom and the decree-holder the 
question referred to had arisen. It has no application toa 
question arising between the decree-holder and the person 
against whom there is no decree to be executed. The widow 
of Bachu Lal Singh was purely a formal party in the previous 
suit. No relief was asked against her and no decree what- 
soever was passed against her and the property she represent- 
ed. Therefore under the ruling mentioned above section 244 
(x) [1901] I. L. R., 23 All, 346. 
` 38 


Civu.. 
IQI0. 
SHEO PARGAS 
SINGH 


T, 
NAWAB SINGH. 





Tudbali, J. 


is 


268: ” HİGH COURT.: (A L. JR. 








Crvit. of the Code of Civil Procedure, 1882, has no application to the 
: o. question which arose, between her and the decree-holder, 
= that is, the question which has now arisen, namely, whether 
SuHEo PARGAS 
Sine her interest had been improperly sold or.not by the decree- 
Wiis Sincn, holder. In this view the plaintiffs are entitled to redeem. 
Joa J ~ At the conclusion of the judgment we are asked to consi- 


der the first ground entered in the memorandum of appeal 
to the lower appellate court. It appears that in the court 
óf first instance a plea practically of no substance was raised 
that Bachu Lal Singh was a member of the joint undivided 
Hindu family with Jhumak Singh and Padam Nath Saran 
Singh. No issue was framed on this point and from the 
gtatement made by the respondents’ pleader in the court 
it appears sufficiently clear that the point was not pressed 
in-that court. The mortgage deed of, the 2nd June, 1866 
itself, the fact that the shares were separately redeemed and 
the fact that Jhumak Singh mortgaged his rights as mort- 
gagee of that very share, all go to show that there is no 
substance whatsoever in this plea. We do noi deem it neces- 
sary to remit any issue for a finding òn this point. The 
result is that we set aside the decree of the lower appellate 
ér urt and restore that of the court of first instance with costs 
including. 1 in- this - Court fees on the higher scale. 


i. > : Appeal decreed. 


N 
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DEBIMANGAL PRASAD SINGH 
š Versus : 
MAHADEO PRASAD SINGH AND OTHERS.* 


Hindu Law —Joint Hindu fanily—Mitakshara -— Wother’s sh ure on pas ti- 
tion among sons-—Stridhan of the mother —FHers thereto, 


Held that according toethe Mitakskara, the share which the mother 
ina joint Hindu family obtains after the death of the father, on partition 
of the joint family property between the mother and the sons, becomes 
the mother’s s¢ridhan, which devolves on her death upon her own heirs 
and not upon the heirs of her husband. Chiddu v. Naubut, i. L R., 24 
All, 67; Gambhir Singh v. Makraddhuj,4 A.L J. R., 673, followed. 
This question was not decided by the, Privy Council in Sheo Shanker v. 


` Debi Sahai, I. L R., 25 All., 468. 


FIRST. APPEAL from a decree of Munshi Gokul Prasad, 
Subordinate Judge of Gorakhpur. 


Suit for possession of property. 
The facts were briefly as follows :—. 


One Gaya Prasad Singh died leaving him surviving Sahib- 
zad Kunwari, widow, and three sons, namely, Sheo Prasad 
Singh, Mahadeo Singh and Sitla Baksh Singh. Sheo Prasad 
Singh then died ‘leaving behind him his widow, Dharamraj 
Kunwari, and a minor son, Debimangal Prasad Singh. 


On the 4th of January, 1893, Debimangal Prasad under 
the guardianship of his mother, Dharmraj Kunwari, sued 
his uncles for partition of Gaya Prasad Singh’s estate. 
In that suit Sahibzad Kunwari was, upon her own applica- 
tion, made a party defendant under section 32 of Act XIV of 
1882, ani by the decree of the High Court, made on the rath 
June, 1895, the joint family property was divided into four 
equal shares of which one was allotted to the plaintiff, one to 
Sahibzad Kunwari and one each to the two sons of Gaya 
Prasad Singh. 

Musammat Sahibzad Kunwari died on the 9th Ne vere: 
1900 and thereupon the plaintiff, Debimangal Prasad, again 
brought | a suit claiming to be entitled to a third share of t 
t * FA. No, 49 of-1908.. ad oe rae 
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fourth share of the family property which had in the previous 
suit been allotted to Sahibzad Kunwari. The defendants, 
Mahadeo Singh and Sitla Bakhsh Singh, resisted the 
suit on the ground that the share allotted on partition to 
Sahibzad Kunwari was her stridhan which according to 
the Mztakshara passed to them as her heirs. The court below 
sustained this plea and dismissed the suit. The plaintiff 
appealed to the High Court. a 


Sundar Lal, for the appellant:—The share taken by a Hin- 
du mother under the Mztakshara school on partition among her 
sons is not what is technically known to the law as stridhan. 
In considering the definition of stridkan in the Mttakshara 
(II, 11, 2) we have to bear in mind that Viynaneshvara uses 
that term in a non-technical sense and that his definition has 
been found to be too wide. The Privy Council in several 
instances have, as is well known, qualified this definition by 
excepting “inherited: property ” from the category of stri- 
dhan* The Mitakshara definition not having been accepted 
by the Privy Council, it would be proper to restrict the‘ term 
sividhan to the few specific kinds of property mentioned in 
the text. : 


The learned Advocate then cited and discussed the 
case of 


` Chhidu v. Naubat, [1901] 1. L Rọ 24 All., 67. 

The point directly arose in the case of 

Bhupal Singh v. Mohan Singh, [1897] 1. L. R., 19 All, 324, 326, 
where the question was whether the Hindu widow could be 


considered as a “proprietor” and it was held that in accord- 


ance with the earlier rulings of this Hon’ble Court, she had 
only a qualified interest as she got the share in lieu of her 
maintenance, In the case in I. L. R, 19 All., 324, their 
Lordships refer to the case of 


Phopi Ram x. Rukmin Kuar [1895] 15 A. W. N., 84. 
with approval. í 


There seems to be a conflict of authorities on this point 


° (See, for instance, Thakoor Deyhee v. Baluk Ram, [1866] 11 M.LA,, 
139. Bhgwandeen v. Myna Baee, [1867] 11 M.1. A., 487. Chotay Lal v. 
Chunno Lal, [1878] I. L. R., 4 Cal., 744. Muttu Vadugunadha v. Dora 


Singha, [1881] I. L. R., 3 Mad., 290—Ep.] 
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\ 
in this Hon’ble Court. Atleast the earlier rulings would 
support the appellants’ contention, and their Lordships in 

Chiddu v. Naudai, ({tgo1] I L. R.,24 All, 67, 74, 81. i 
pronounce their judgments with considerable hesitation. 

B. E. O'Conor (with him J. N. Chaudri and Moti Lal 
Nehru for whom D. C. Banerjee), for the respondents :— 

So far as the case now stands there is absolute consensus 
of opinion amongst the learned judges who have dealt with 
this point. The point will be found fully discussed by 
AIKMAN, J,, in 

Chiddu v. Naubat, [i901] 1. L. R. , 24 All., 67. 

For the purpose of this case I may well adopt the 
argument on behalf of thè appellants i in the case of 

‘Sri Pal Rat v. Surajballi, [1901] L. L. R., , 24 All, 82, 83. 

This point again arose in 
Gambhir Singh » v. Makraddhuj, [1907] 4a. L. J. R., 673. 
f Mathura v. Ganga Ram, S. A., No. 1267 of 1907. 


Decided on July 9, 1908? 


and was decided in- favour of the view I contend for.’ A 
learned Hindu lawyer and author has upheld this view. 
Golap Chandia Sarkar Shastri: Hindu Law, Ed. III, p. 385. 


The” Privy Council have i in no case expr essed any opinion 
directly on this point. 


- Sundar Lal, in reply -—If there is a conflict of authorities 
on this point, as I have shown there is, the case should be 
referred to a larger Bench to settle the difference so far as this 
Court is concerned. The case of l l i 

Bhupal Singh v. Mohan Singh, [1897] 1. L. R., 19 All, 324, 
establishes the contrary proposition and the earliest ruling 
in these provinces in support of the appellant's contention 
will be found in 

Buldeo Singh v. Mahabeer Singh, [1866] N.-W P., H. C. Rep, 155. 

The interpretation of the Mztakshara has been going. up 
to the Privy Council where it has been consistently held that 
the view expressed therein is wrong. The latest pronounce: 
thent of their Lordships will be found in 

` "Sheo Shiankar v. Debi Sahai, [1903] L L. R., 25 All, 468. 

[* Since reported: 7A 6 J. R, 69) 
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where their Lordships say thať they are not prepared to accept 
the wider definition. 


The judgment of the Court was delivered by 


STANLEY, C. J.:—The question raised in this appeal 
appears to us to be concluded by the decision in the case of 
Chhiddu v. Naudat (1). The facts are these: On the qth of 
January, 1893, the plaintiff, who was then a minor, instituted 
a suit by his mother Musammat Dharamaj Kunwari as 
guardian, for partition of the estate to which he and the 
defendants were jointly entitled, In that case Musammat 
Sahibzad Kunwari, the grandmother of the plaintiff, applied 
under section 32 of the Code of Civil Procedure and was 
made a defenilant in the suit. According to the allegation 
contained in paragraph 6 of the plaint in this case, the entire 
family property was, by a decree of the 22nd of January, 1894, 
which was upheld by the High Court on the 12th of June 
1895, divided into four equal shares, of which one share was 
allotted to the plaintiff, one share to Sahibzad Kunwari and 
one share each to Mahadeo Singh and Sitla Baksh Singh. The 
plaintiff is the grandson of Gaya Prasad Singh, whose widow 
was Sahibzad Kunwari. Gaya Prasad Singh left three 
sons, namely, Sheo Prasad Singh, the father of the plaintiff 
Debi Mangal Prasad Singh, and two other sons, namely, the 
before-named Mahdeo Prasad Singh and Sitla Baksh Singh. 


The suit out of which this appeal has arisen is concerned 
with the one-fourth share which in the earlier suit was 
apportioned to Sahibzad Kunwari, she having died on the 
gth of November, 1900. The plaintiff claims to be entitled 
to one-third of that share. The defendants Mahadeo Singh 
and Sitla Baksh Singh resisted the suit on the ground that 
the share to which Sahibzad Kunwari was entitled was her 
stridhan and according to the rules of the Mitakshara they 
as her nearest relatives were entitled to it. The court below 
decided in favor of the defendants and dismissed the plaintiff's 
claim. 


The present appeal has been preferred and the contention 


“of the learned advocate for the plaintiff-appellant is that 


under a recent ruling of the Privy Council we must hold that 
OER (1) [1901] I. L. R, 24 Al, 67. = 
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the decision in the case of Chhiddu v. Naubat to which we 
have referred, must be treated as overruled. This wasa 
decision, of a Bench of this Court to which one of us was a 
party. It was to the effect that according to the Mitakshara 
the share which the mother in a joint Hindu family obtains 
after the death of the father, on partition of the joint family 
property between the mother and the sons, becomes the 
mother’s stridhan, which devolves on her death upon her 
own heirs and not upon the heirs of her husband. The 
question in the case appears to have been carefully considered 
and the ruling has been followed in several later cases including 
the case of Gambhir Singhv. Makraddhuj (1). In this last 
méntioned case it was contended that having regard to the 
ruling of the Privy Council in Sheo Shankar Lal v. Debi Sahat 
(2) the rulings of this Court must be deemed to be of no autho- 
rity. The ruling in question is not a ruling upon the point which 
is now before the Court. What their Lordships in that case 
held was that under the Hindu Law of the Benares School 
property which a woman has obtained by inheritance from a 
female is not her s¢ridkan in such a sense that-on her death 
it passes to her stridkan heirs in the female line to the 
exclusion of males. This is not the question which is before 
us. Some of the considerations which arise in that case 
may. have a bearing upon the point before us. The question 
is by no means free from difficulty as has been pointed out 
in the case of Chkzddu v. Naubat. We think that we ought 
to abide by that decision, unless and until it is reversed by 
their Lordships of the Privy Council. We do not think that 
we ought to go behind it and we therefore dismiss this appeal 
with costs including fees in this Court on the higher scale. 

. . Appeal dismissed. 
(1) [1907] 4 A. L. J. R., 673. i Mi 
(2) [1903] L L. R., 25 Ail, 468. 
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UDAI RAJ SINGH AND OTHERS 
versus 
RAJA BHAGWAN BAKHSH SINGH AND OTHERS. 
Oudh Estates Act (1 of 1869), sections 13, 16 and 17—Immovable Pro- 
perty—Gift inter vivos—A mbiguous instrument—Construction. 

Heid that immovable propeity in Oudh ıs not transferable by gift 
inter vivos otherwise than by a registered deed ; that there is fio con- 
tradiction in sections 16 and 13 of the Oudh Estates Act (I of 1869) ; that 
a gift in contravention of section 16 is not valid in case the object of 
the gift is exempt from the operation of section 13, and the gift, therefore, 
is subject to the additional fetter imposed by that section ; and that a 
deed of gift must be registered as required by section 17 of that Act. 

In ascertaining the meaning and effect of an instrument, dated the 
5th of May, 1887,‘which was neither very clear nor altogether intelligible, 
their Lordships looked at the matter broadly and agreed with the lower 
Appellate Court in holding that it was testamentary and could not be 
construed as a deed of gift izer vivos. 

APPEAL by a Special Leave from a judgment and decree 
of.the Court of the Judicial Commissioner of Oudh (Novem- 
ber, 27, 1906) affirming a judgment and decree of the Court of 
the Subordinate Judge of Lucknow (March 29, 1905). 


Suit for possession by right of succession, _ 


The questions for decision were (1) the validity of the 
transfer of an estate by an oral gift under the Oudh Estates 
Act (I of 1869), and (2) the proper construction of a docu- 
ment, dated the sth May, 1887, and executed by one Raja 
Madho Singh. 

The matter in dispute was the right of succession to the 
Amethi Taluka, in the Sultanpur District of the Province 
of Oudh. The said Raja Madho Singh was the talukadar. 
His name was entered in Lists I and II prepared under the 


provisions of section 8 of Act I of 1869. 


On June 1, 1878, Raja Madho Singh executed a ‘deed 
of gift’ of the said Taluka (with the exception of certain 


> muaf villages and certain villages, which were ‘endowed for 


` 
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the temple by means of a registered document ’) in favour of 
one Sarabjit Singh. The gift was liable to defeasance in the 
event of the birth of a son to the donor, and was made sub- 
ject to the payment of certain sums annually to the donor 
and his wives for their respective lives. 


On May 26, 1883, Madho Singh executed a ‘deed of 
will and adoption’ stating that -he had adopted one Lachman 
Singh, who was to succeed him in case‘he left no natural born 
son, that in case he left a natural born son, Lachman Singh 
was to get a maintenance allowance, and the deed of June 
1, 1878, executed in favour’ of Sarabjit Singh, should, with 
his consent and ‘acquiescence, be considered null and 
cancelled, 

On May 29, 1883, Sarabjit Singh executed a deed of 
relinquishment in favour of Madho Singh declaring that he 
(Sarabjit Singh) approved of the adoption of Lachman 
who was adopted -by Madho Singh at Sarabjit Singh’s ins- 
tance, and that Sarabjit relinquished the property and rights 
thereto acquired by him under the deed of June 1, 1878. 


On March 29, 1886, Madho Singh applied for mutation 
of names in respect of the Amethi Taluka (with the exception 
of the muaf and the endowed villages) in favour of his adopted 
son Lachman Singh, and prayed “that in place of the appli- 
cant’s name that of the said Lal Lachman Singh be substi- 
tuted in the revenue papers ; and that so long as Lal Lach- 
man Singh does not complete 21 years of age, the manage- 
ment of the estate be under the supervision and sarbarah-kari 
(Zt, the conduct of business in partnership) and guardianship 


of the applicant. If, God forbid, for any khud-ikhtiori (i ey 


depending on one’s own will or power) and ba-ikhtiari (2, es 
not depending on one’s will or power) and gudrati (natural) 
reasons Lal Lachman Singh’s connection with the estate be 
severed during the life-time of the applicant; then the whole 
estate would revert badastur (lit, ‘according to custom) to the 
applicant—in the same state in which it was when no adoption 
and no dakhil-khariy had taken place; and the present dakhzl 
khartj and the deed of adoption would be no bar (khalal- 
andaz), nor be injurious, to the interest ( žag) of the appli- 
cant? Mutation of names was accordingly effected. Sub- 
sequently on December, 18, 1886, mutation of names in 
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respect of the uafi villages took place on a supplementary 
application by Madho Singh. i: ? 


On May, 5. 1887, Madho Singh executed a deed. the 
meaning and effect of which were in dispute in this appeal. 
The following were its material provisions :— 


“ Whereas I, Raja Madho Singh, son of Lal Arjun Singh, Rais and 
Talukadar of Garh Amethi, &c., resident of Amethi, District Sultanpur, 
had got a deed written and registered on the 26th of May, 1883 ; accord- 
ing to which I had appointed, under certain conditions, darkhurdar (a 
term of endearment) /e#ht-a-jigar (lit, a piece of my heart) Lal Lachman 
Singh, as my succéssor ( ae-2ashzn) to the whole (of my) property (jaedad), 
and by the same deed had formally (basaba) made a written declaration 
and completed (the requirements of) adoption ; but after the execution of 
the said deed I obtained “relief” (paragat hasi! kee) by performing the 
ceremonies of zaneo (investiture with the sacred thread) and of marriage 
of the said darkhurdar ; and after having closely observed the good 
behaviour (of the said son): l have obtained every kind of satisfaction. 
For this reason it has become necessary to amend some of the provisions 
“(sharatt) of the above-mentioned document ; and therefore I write as 
follows :— 


First, Lal Lachman Singh, my adopted son, under section 22, clause 5 
of Act I of 1869, is, and will be, my permanent successor (/aenushin, lit., 
locum tenens); and with a view of giving no one any loophole ( gunjatsh) 
for future dispute I have, during my life-time, had dakhıl-kharij of the 
zlaka made in his (Lal Lachman Singh’s) favour ; and have completed 
the process of putting him in my place by the action which | took 

~ (maratib Jaenashin ke bazarte amal-daramad takmil kar diya)” 

Clause 2, after stating the fact of the adoption of Lachman Singh, 
concluded that “under this deed Lal Lachman Singh, in the existing cir- 
cumstances, shall be considered and acknowledged, in accordance with 
the intention of Act I of 1869,.as a permanent (mustakil) and perfect 
(mukammal) successor and adopted son; and no one’s claim for any 
article, or any office, or any dignity (/akaé), or for any right against the 
said successor-in respect of any property o1 right of mine, will be Worthy 
of consideration.” g 


- 


Clause 3 stated that in the event of a son being born to the 
executant from legitimate union, the executant could, ifhe so wished, 
revoke the provisions of the present deed. Clauses 4 and 5 referred 
to certain provisions made for expenses of some temples. ' 

; . “ Séxthly, the instrument, dated tst June, 1878, which I had 
executed, in the interests of management ( iniizam) and expediency 
‘¢ maslahtan), in favour of Babu’ Sarabjit Singh, Talukadar of Tikari, 
in whose -favour dakhil-khary was also made: I have had it (the said 
v instrument), after taking it back, with our mutual consent, from: the 
said Babu Sahib, annulled, destroyed and cancelled :- and- the. said 


z 
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Babu Sahib, after absolutely relinqdishing that (ws) right, and after 
revocation of the gift, again put me in possession of the property 
mentioned in the said instrument; and the said ‘Babu Sahib, after 
getting his name expunged from the. Revenue Registers, had published 
the fact of the relinquishment by him; and (moreover) executed and 
registered a deed of agreement, dated 29th May, 1883, on a fully 
stamped paper ; and after getting possession I made over ( kawala kiya) 
the whole of the said property to my adopted son and permanent 
successor, ġar khurdar Lal Lachman Singh, in virtue of being my 
representative (gaim-mugami khud), and I delivered possession to him 
and ‘caused my own name to be removed from the Government office 
and that of the said d:rkdvrdar to be formally substituted ; and, as 
against.the said darkhurdar, 1 have absolutely and unconditionally relin- 
quished all rights (agug) and proprietorship (w2/kiyat) as well as 
ceased-interference (madnkhlat) with the property (aedad). Therefore, 
neither Sarabjit Singh himself nor his representatives have any right 
left to make a claim under the deed of rst of June, 1878.” : 


` Clause 7 provided that as -Lachman Singh was regarded as the 
executant’s natural son he had become and would become the executant’s 
full and permanent successor and he was to exercise forethought in 
the management of the property and pay an allowance of Rs. 2,000 to 
the executant’s Rani. 


Etghthly, the stipulations (skavart) of the deed of May 26th, 1883, 
so far as they are inconsistent with this last deed are hereby ( /##., by 
this instrument ) amended ; but there shall be no change in the essential 
fact (amar, lit, fact), namely, the fact of appointment as successor to 
the property and the fact of adoption, which have been accomplished 
from before (paie se ho chuka hai); and Lal Lachman Singh will be 
—as my adopted son and donee (mawhub-lahi) and legatee (musi lahu) 
under the deed, ‘dated 26th May, 1883, as well as under this deed—(my) 
full (mukammal) successor, and will be entitled to all rights—legal, 
customary and sdastric—in respect of all my moveable and immovable 
property, which has already been acquired, or which may-be acquired 

_ hereafter during my life-time, or which may come to me by inheritance, 
or to which I may become entitled. 


Lachman Singh died on 12th April, 1891, ‘during . the 
life-time of his adoptive father, leaving a widow, Punpal 
Kunwar, and his adoptive mother, Ajit Kunwar. 


On 30th April, 1891, Madho Singh applied for the rein- 
statement of his own name, and on Ioth June, 1891, the final 
order of the Revenue Court was made in terms following :~ 
“The applicant’s name“as real proprietor, be as before en; 
tered in-place-of Lal Lachman Singh. deceased ‘in Registers 

“Nos. 2-and.3.on,the basis of possession.” pits ee es 
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On Ist May, 1891, Madho Singh executed a will leaving 
his property to Raja Bhagwan Bakhsh Singh, the first res- 
pondent. Madho Singh died on 24th August, 1891, and the 
first respondent have been in possession of the property ever 
since Madho Singh’s death. 


On 22nd August, 1903, Gur Bakhsh Singh and his 
co-plaintiffs, who were his asignees, instituted the present 
suit in the court of the Subordinate Judge of Lucknow 
as representatives of Lachman Singh against Raja Bhag- 
wan Bakhsh Singh and others, who were claimants to 
the property in suit, for recovery of possession of the said 
taluka and other property left by Madho Singh. The plaint 
alleged that in 1883 Madho Singh adopted Lachman Singh, 
and in 1886 placed him in possession of the estate after hav- 
ing mutation of names made in his favour; that on 6th May, 
6th 1887, Madho Singh executed a document by which he’ 
effected a complete transfer of the taluka to Lachman Singh, 
who remained in proprietary possession of the properties in 
suit until his death on 12th April, 1891; that Lachman 
Singh died intestate and without issue, and his widow Punpal 
Kunwar succeeded to a life estate; that Punpal Kunwar 
died on roth August, 1893, and was succeeded by his adop- 
tive mother, Ajit Kunwar, who died on 17th December, 1893 ; 
that on the opening out of the succession on the death of 
Ajit Kunwar, Babu Prag Prasad, the father of the first plaint- 
iff, Gur Bakhsh Singh, became entitled to the said taluka, 
and, on his death in 1894, his rights passed to the said plaint- 
iff, who was represented on this appeal by his son, Babu 


‘ Udai Raj Singh, and that after 17th December, 1893, the 


date of the death of Ajit Knnwar, the first respondent had . 
been in wrongful possession of the properties in suit. 


The first respondent by his written statement claimed 
the property under Madho Singh’s will dated the 1st of May, 
1891, and pleaded that no oral gift, as alleged, had ever been 
made by Madho Singh to Lachman Singh; that such a 
gift, if made, was invalid in law; and that the deed of 5th 
May, 1887, was incapable of being construed as a deed of 
gift iner vivos in favour of Lachman Singh. 


Only such facts and pleadings as are necessary for the 
purpose of this report are set out here, The Subordinate 
Judge decided that Madho Singh during his life-time did, as 
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a matter of fact, transfer his estate to. Lachman Singh, 
who continued in possession till his death in April, 1891, 
but he held that it was a conditional transfer and also an 
invalid one under section 16 of Act I of 1869, as well as un- 
der section 123 of the Transfer of Property Act (IV of 1882), 
as it had not been made by an instrument in writing. With re- 
gard to the deed of 5th May, 1887, he found that, as it had 
not been duly stamped, it did not constitute a valid transfer in 
‘favour of Lachman Singh. In that view of the matter he 
observed that it was not necessary to consider whether the 
terms of the deed showed it to be a deed of- transfer, as was 
contended by the appellants, or only a deed of adoption ard 
will, as was contended on behalf of the principal respondent. 
In the result the Subordinate Judge made a decree dismissing 
the suit with costs. 

The appellants’ appeal to the Court of the Judicial Com- 
missioner of Oudh was dismissed with costs. The Court de- 
clined to consider whether ar oral transfer of the estate by 
Raja Madho Singh had or had not been made, being of opi- 
nion that, under Act I of 1869, a registered document was 
required to effect a transfer of Madho Singh’s property to 
Lachman Singh, and held that the deed of 5th May, 1887, 
was hot, and was not intended to be, a deed of gift, but was a 
‘testatmentary instrument. 

Leave to appeal to His Majesty in Council was refused 
by the Appellate, Court, and thereafter Special leave to 
appeal was obtained by- the appellants.- 


Sir’ Robert Finlay, K. C, and G. Æ. A. Ross, for the 
appellants, referred to section 2 (a) of the Transfer of Property 
Act (IV of 1882) and submitted that Act È of 1869 was not 
expressly repealed By the former Act, and, therefore, section 
123 of that Act did not apply here. The case was governed 
by Act I of 1869, sections 13 and 16 of which, read together, 
‘required an instrument in writing to transfer immovable pro- 
perty by- gift izter vivos in the case of persons, who did not 
come within the privileged class mentioned in section 13. 
Here Lachman -Singh was a privileged person within the 
meaning of. that-section, and the transfer of the estate to him 

- jn 1886:was valid : o, i 
flor Compendium. of Oudh.Taluqdari Law, by J. G. W. Sykes, Ed., 1886, 
PP. 263, 264 and 268 ; ra? * 8 
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Hurpurshad v. Sheo Dyal. [1876] L. R., 3 LA., 259, 277; 5. C. 26 
W. R, 55. : 
Thakur Shere Bahadur Singh x. Thakurain Dario Kua r,. [1877] 
ILL. R., 3 Cal., 645, 651. 
Reference was also -made to sections II, 12,14, 15, 17, 
18 and 22 of Act I of 1869, and to l 
Thakurain Chhabraj Koer v. Babu Gopal Lal, [t906] 9 Oudh 
Cases, D. 113. 
[Str ARTHUR WILSON :—This Board has considered 
section 14 of Act I of 1869.] ce 


Sir Robert Finlay : Sections 13 and 14 of that Act were 
considéred in i 
Thakurain Balraj Kunwar v. Rae Jagatpal Singh, {1yo4] L. R., 31 
I. A., 132. S. C. L L. Ry 26-All, 393; 1 A. L. J. R., 384. 
but the point now raised was not decided there. 


As regards the meaning and effect of the document of 
5th May, 1887, the document should be read as a whole : 

Lalit Mohan Singh Roy v. Chukkun Lal Roy, [1897] L Ro 24 L A., 

76. S. C. I. L. Rọ, 24 Cal., 834. 

Surajmani v. Babi Nath Ojha, [1907] L. R., 35 L A., 17,8 & L L. R. 
30 All, 84; 5 A. L. J. R., 67 and 

Marcar v. Sigg, [1880] L. R., 7 L A., 83. s. C. I. L. R., 2 Mad., 239 

That deed operated as a gift nter vivos particularly, 
having regard to the concluding part of clause 6 in it. 
If the appellants were right in their contention, the other ques- 
tions did not arise, and the appeal must be allowed; 


L. Dé Gruyther, K. C, ( M. L. Nehru and B. Dube ‘with 
him), for the first respondent: The appellants claim as 
heirs of Lachman Singh, and it is for them to establish, in 
order to succeed, that he at one time or anothet had-an 
absolute estate of inheritance : - ‘i 

Narindar Bahadur v. Achal Ram, [1893] L. R., 20 I. A. 77. S. c 

I. L. R., 20 Cal., 649. ` É 


The evidence shows that he never enjoyed such an estate. 


Immovable property in Oudh is not transferable by an 
oral gift. A registered deed is necessary for that purpose. 
The last paragraph of section 13 of Act I of 1869 adds a 
further condition to those laid down in sections 16 and 17 of 
that Act. Those sections are not contradictory. Act I ‘of 
‘1869 governs the casé, and ani oral gift is void under it, > But 
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ifit is contended that that Act does not apply here, the 
Transfer of Property- Act (IV of 1882) must govern the case, 
and an oral gift is void under section 123 of that Act. The 
other side relies upon 
Hurpurshad v. Sheo Dyal, [1876] Le R. 3 ILLA, 259, 277, S © 26 
W. R., 55 and 
Thakur Shere Bahadur Singh v. Thakurain Darto Kuar, [1877] 1. 
L R, 3 Cal, 645, 651, 
but the deeds there were executed prior to the passing of Act 
I of 1869. -~ 
The lower courts were right in holding that the deed of 
5th May, 1887, was of a testamentary character, and could not 
operate as a deed of gift zwter vivos. The Registrar treated it 
as a will by entering it in Register No. 3. If it had been a deed, 
it would have been entered. in Register No. 2 under the 
Indian Registration, Act. 
Farindra Deb Raikat v. Rajeshwar Das, [1884] L. R. 12 lL A. 72 
sc. I. L. Rọ 11 Cal, 463. 
Thakur Ishri Singh v. Baldeo Singh, [1884] L. R. 11 I. A. 135. S. c. 
I. L. R, 10 Cal., 792. r 
and Act I of 1869, section 22 (4) and (5) were referred to. 
Sir Robert Finlay, K. C., replied. 
The judgment of their Lordships was delivered by 


LORD MACNAGHTEN :—This is an appeal from the 
Court of the Judicial Commissioner of Oudh affirming a 
decreé of the Subordinate Judge of Lucknow. 


The matter in controversy is the right of succession to 
the Amethi Taluka in the Sultanpur District of the Pro- 
vince of Oudh, formerly the property of Raja Madho Singh 
decéased, whose name appears in Lists 1 and II mentioned 
in séction 8 of the Oudh Estates Act (Act I of 1869). 

Madho Singh died on the 24th of August, 1891. Under 
his will dated the 1st of May, 1891, the respondent Bhag- 
wan Bakhsh Singh has been in possession ever since Madho 
Singh’s death. 

The respondents’ title is challenged by the first appel- 
lant Babu Udai Raj Singh, representing the late plaintiff 
Gur Bakhsh Singh. 


The claimant Gur Bakhsh Singh deduced his title from 
‘one Lal Lachman Singh who was adopted by Madho Singh 
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but died on the r2th of April, 1891, in the lifetime of his 
adoptive father. His case was that Madho Singh in his 
lifetime made over the estate to Lachman Singh in one or 
other of two ways. Either by a verbal gift to be inferred 
from Madho Singh’s conduct and the circumstances of the 
case or by a registered instrument which is dated the 5th 
of May, 1887, and was intended, it is said, to take effect 
as an immediate transfer 

The cause of action as alleged by the claimant accrued 
on, the death or Madho Singh’s widow, Lachman Singh's 
adoptive mother, on the 17th of December, 1893. But the 
suit was not instituted until the 22nd of August, 1903. 

At the trial there was a great mass of evidence on issues 
not material on this appeal. i 

The appeal, which was allowed by special leave, is con- 
fined to two questions :— 

1. Is immoveable property ın Oudh transferable by gift izter vivos ` 
otherwise than by a registered deed ? 

2. What is the meaning and effect of the instrument, dated the 
5th of May, 1887? 

The Subordinate Judge, though he rejected as _untrust- 
worthy the testimony of a large body of witnesses who 
deposed to the fact of a verbal gift, thought that there must 
have been a gift of that sort, but he held the gift invalid 
having regard to the provisions of the Act of 1869. The 
Court of the Judicial Commissioner declined to go into the 
question of a verbal gift, holding that no transfer by way 
of gift could be effected otherwise than by a registered deed. 


The point is too clear for argument. Section 16 of the 
Act of 1869 enacts that no transfer—a term which is defined 
in the Act as “an alienation cuter vivos”—made by a 
Talukdar, shall be valid unless made by an instrument in 
writing and attested by two or more witnesses, Section 17 
requires, as a condition’ of the validity of a deed of gift, 
registration within one month from the date of the execution 
of the instrument. It was suggested in the course of the argu- 
ment that this provision does not apply to a gift toa person in 
the position of an adopted son because section 13, which is to 
be found in the preceding chapter of the Act headed “ Powers 


of Talukdars and Grantees to transfer and bequeath,” enacts 
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` 


that no Talukdar shall have power to give his estate to a 


person not being a member of a designated class (which 


includes an adopted son), except by an instrument executed 
not less than three months before the ‘death of the donor 
and attested. and registered as therein mentioned. It is 
difficult to discover any contradiction in these sections or to 
understand how it can be argued that a gift in contravention 
of section 16 may be valid in case the object of the gift is 
exempt fromi the operation of section 13, and the gift there- 
fore is not subject to the additional fetter imposed by that 
section. 7 

The question as to the meaning and effect of the deed of 


5th of May, 1887, is rather more difficult. 


The circumstances which led up to the execution of that 
instrument are as follows :— 


On the Ist of June, 1878, by a registered deed of that date, 
Madho Singh made over the Amethi Taluka with the excep- 
tion of certain muafi villages and certain villages dedicated 
to the endowment ofa temple at Benares to one Sarabjit 
Singh subject to, certain conditions and provisions. 


On the 26th of May, 1883, Madho Singh executed a will 
stating that he-had adopted Lachman Singh and giving 
him the entire Taluka but making provision for the event 
of his leaving a natural born son. 


On the 29th of May, 1883, “Sarabjit Singh executed a 
registered deed stating that he had relinquished the property 
and all proprietary rights acquired by him under the deed of 
gift-of the 1st of June, 1878, in favour of Madho Singh and 
declaring that the adoption of Lachman Singh had been 
made at. his instance, 


“On the 28th of April, 1886, Madho Singh effected mutation 
of names in respect of the Amethi Taluka (except the muafi 
villages and the villages dedicated to the endowment of the 
temple at Benares) in favour of Lachman Singh on an 
application which stated that if Lachman Singh’s connection 
-with the estate ‘should be severed during Madho Singh’s 
lifetime then the whole estate would revert to him. Mutation 
of namés inthe case of the smzafi villages followed ona 
supplementary application by Madho Singh. 

40 


Civi.. 


1910. 
Upar Raj Sixeu 
Ve 
RaJA BHAGWAN 
BaKHSH SINGH. 
Lord 
Macnaghten. 


CIVIL, 





_ 1910. 
Upar Ray SINGH 
Ue 
Raya BHAGWAN 
BAKHSH SINGH. 


`Lord 
Macnaghten 


284 PRIVY COUNCIL, fa. L. J. R. 


On the sth of May, 1887, Madho Singh executed the- 
instrument which has given rise to the present question. 
The document is not very clear, nor is it altogether intelligible. 
In the last paragraph Madho Singh declares that he had 
written the deed “ by way of a deed of adoption and codicil 
to a will in order to amend and rectify the deed of 26th of, 
May, 1883, by adding some necessary provisions to it.” The 


- deed in the main is clearly testamentary -in its character, but. 


there are two-paragraphs which gave some colour to the 
plaintiffs’ claim. The first five paragraphs have no material 
bearing on the present question. Paragraph 6 begins, by 
stating that he (Madho Singh) had had the instrument of the 
Ist June, 1878, which he had executed in favour of Sarabjit 
Singh, cancelled and destroyed with the consent of Sarabjit 
Singh, and Sarabjit Singh had again put him in posession of 
the estate. Madho Singh then declares that, after getting 
possession he had made over the whole of the said property 
to his adpoted son, and had absolutely and unconditionally 
relinquished all rights and proprietorship, as well as ceased 
interference with the property, and he concludes ‘the para- 
graph by saying, “therefore, neither Sarabjit Singh himself 
nor his representatives have any right left to make a claim 
under the deed of 1st of June, 1878.” In clause 8 Madho 
Singh describes Lachman Singh as “my adopted son, and 
donee and legatee under the deed, dated 16th of May, 1883, 
as well as under this deed. , . , in respect of all my moveable 
and immoveable property which “has already been acquired, 
or which may be acquired hereafter during my lifetime 
or which may come to me by inheritance orto which ] may 
become entitled.” i 


Madho Singh’s object in putting on record tbe-statement - 
contained in paragraph 6, probably was to make the position 
of Lachman Singh secure against the interference of certain 
relatives with whom, it is said, he had a blood feud, one of 
whom might, possibly claim under Sarabjit Singh. Paragraph 
8 carries the matter no further. In styling Lachman Singh 
“donee,” the document refers simply to what was given w 
him by the will and codicil. 


Looking at the matter broadly their Lordships agree 
with the learned Judges in the Court of the Judicial 
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Commissioner in holding that the instrument of the 5th of Civil. 
May, 1887, was testamentary and can not be construed as a ipto: 
~- ‘deed of gift inter vivos., — 


Upa Ry SINGH 
, Their Lordships will therefore T advise His Majesty par, Buaawan 


that the appeal must be dismissed.  - Bakusu SINGE. 
_The appellants will pay the costs of the appeal. fans oe 


Messrs. Barrow, Rogers and Nevill,—Solicitors for the 
appellants. 


Messrs. Ranken Ford, Ford and Chester—Solicitors for the 
respondent. : 


J. M. PARIKH. 5 
- Appeal dismissed. 
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ABBAS HUSAIN 
x VETSUS 
ASHFAQ AHMAD AND oTHERS* 


Code of Civil Procedure (Act XIV of 1882), section 82—Substituted 
service—Defendant keeping out of the way. 


Where a defendant to a suit could not be found at his usual place 
of ‘residence and theré was none to accedt service of summons on his 
behalf and the process-server upon .the third attempt to affect personal 
service affixed the summons upon the door of the house, želd, that the 
defendant under the circumstances must be deemed to be keeping out 
of the way and the service as effected was suficient. 

First APPEAL from an order of Austin Kendall, Esq.,_ 
Additional Judge of Meerut. 


Application to set aside an er parte decree. 


The facts were these :— 


The appellant Abbas Husain was a defendant in the suit. 
The process-server who went to serve the summons upon him, 
did not find him, or any one else on whom service could be made, 
at his house. He, therefore, went back and the summons was 
not served. On a second occasion, the serving officer found 
no onein the house ; he Was told “that Abbas Husain had, 
these fifteen days, gone to Delhi for medical treatment.” He, 
thereupon, affixed the summons on the outer door, and re- 
ported his proceedings. The plaintiffs then applied to the 
court for substituted service ; and the court, concluding from 
the report of the serving officer that the defendant was pur- 
posely keeping out of the way, ord=red accordingly. The 
suit was decreed ex parte against Abbas Husain, He subse- 
quently made an application for setting aside the decree on 
the ground of non-service of summons ; it being rejected, 
the present appeal was made to the High Court. _ 


Ghulam Mujtaba, for the appellant, contended that sub- 
stituted service, by means of affixing the summons on the 
door, could only be made under Order 5, rule 20 of the Code 

> F. A, F. O. No. 67 of 1909. 
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of Civil Procedure. When the serving officer learnt that the 
defendant ‘had gone-to Delhiand thereupon affixed the sum- 
mons on the door, he did so without any order of the court 
empowering him to effect substituted service. He could not 
take upon himself the function of the court: it was the court 
alone which could pass an order for effecting substituted 
service, $ 

[KNox, J.—He proceeded under Order 5, rule 17, which is 
quite distinct from Order 5, rule 20). 

The circumstances of the case would not justify the pro- 
cedure under Order 5, rule 17 of the Code. When- the 
process-server learnt that the person he was in-search of had 
gone to Delhi, he was not justified in merely affixing the 
summons on the door and going away. 

[KNOx., J.—What should he have Mone ? How could he 
have gone to Delhi ?] a VG 

The summons ought to have been returned and a fresh 
summons issued- 


He cited 

“Sakina v. Gauri Sahai, [1902] I. L. R., 24 All., 302. 

Bhamshetti Jinappashetti v. Umabat, [1895] 1. L. R., 21 Bom., 223. 
Abraham Pillai v. Donald Smith, [1906] I. L. R., ag Mad., 324. 


[KNox, J.—What was the court to do? There was no- 
thing but a vague allegation that he had gone to Delhi. His 
address in Delhi was not known. How long was the court 
to wait ?] 

It would be dangerous to lay down that the court was not 
to wait at all in such cases. Every possible attempt should 
be made to effect personal service. ~a 

The mere fact that the defendant was not at home did 
not prove that he was purposely avoiding service, and did not 
justify the subsequent order of the court for effecting sub- 
stituted service. 


Also, it was proved, as a matter of fact, that the defendant 


had no knowledge of the suit or of the date fixed. for -hearing., 


©- Nihal Chand, for the respondents, being called upon to 


reply only on the question whether the appellant had proved, - 


as a matter of fact, that he had no knowledge of the suit, 
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submitted that-the appellant had failed to prove this. The 


‘very fact that the defendant knew of the ex parte decree on 


the 21st of March, when that decree had only been passes a 
day previous was quite significant. 


Ghulam Mujtaba was heard in reply. 
The judgment of the Court was delivered by 


KNOX, J.—The facts out of which this appeal arises are 
as follows :—The respondents to the appeal instituted a suit 
for declaration of title to certain landed property on the 29th 
of October, 1908. The defendants to that suit were two in 
number, one of whom was Syed Abbas Husain, the appellant 
before us, The date fixed for the hearing of the suit was 
the 3rd of December, 1908. The process-server who was 
charged with the service of process on Abbas Husain, went 
to the village in-the district of Muzaffarnagar where Abbas 
Husain lives, He could not find the defendant or any 
agent empowered to accept service of summons or any per- 
son upon whom service could be made. He then came back 
to the court and again made a second attempt to effect per- 
sonal service upon the defendant. It appears from the report 
which is endorsed upon the process, that he did make some 
attempt to ascertain where the defendant migit be found, 
for he reported that the defendant had gone for medical 
advice to Delhi. The court under section 82-of Act XIV_of 
1882, examined the process-server, ordered upon the applica- 
tion ofthe plaintiffs that substituted service be effected and 
fixed a fresh date for the appearance of the defendant. For 
the third time the process-server went to the village and 
affixed a copy of the summons upon the house where the 
defendant lived. The defendant did not appear, and on the 
20th of March, 1909, a decree was passed against him ex parte. 
His co-defendant who put in an appearance admitted the 
claim. Abbas Husain, after this, applied to the court to 
have the er parte decree set aside. His application was 
supported by affidavit which as is unfortunately so frequent 
with affidavits that are taken in the moffassil, contained vague 
and indefinite information. The defendant did not say in the 
affidavit when he returned to the village. The affidavit’ 
carefully avoids that point, but it does state that on the 21st 
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of March, 1909, Abbas Husain came to know of the ex parte 
decree that had been passed against him. This date given 
by him is very significant. 


The court below was satisfied that Abbas Husain did 
know of the existence of the suit and was also satisfied that 
he had been keeping out of the way on purpose. It accord- 
ingly refused to set aside the ex parte decree. In appeal 
here it is contended that the serving officer was not justified 
in affixing a copy of the summons on the door of the defend- 
ant’s house, that his return did not show that he could not 
effect personal service after using all due and reasonable 
diligence and that there was no evidence on the record that 
the appellant knew ofthe institution of the suit. In support 

. of these points we are referred to Sakina v. Gauri Sahai (1), 
Bhomshettiv. Uimabat(2) and lastly to Abraham Pillai v. Donald 
Smith (3). None of these cases are exactly in point. The 
action taken by the process-server was fully warranted by law. 
He could not find the defendant or any person on whom service 
could be effected onthe defendant’s part. On this he did 
exactly what the law directed him to do, .namely, he affixed 
a copy of the summons on the door of the house in which the 
defendant ordinarily resided and made a report of what 
he had done. The court, from this report, appears to 
have been satisfied that there was reason to believe that 
the defendant was keeping out of the way and ordered subs- 
tituted service ; under Order 5, tule 20, clause (2) this service 
is as effectual as personal service. In the Allahabad ease 
the peon who- was charged with the service of process ak 
informed that the person he was in search of, had gone toa 
village in a neighbouring district. It is not for us to enquire 
how fara process-server would have been acting rightly in 
going from the district of Moradabad into the district of 
Bulandshahr ; but the process-server in the case before us was 
most certainly not authorised to go into the province of the 
Punjab and certainly could not be expected to hunt for a per- 
son when the only address given was that the person 


; was 
somewhere in the great town of Delhi. 


It would be putting 
(1) [1902] I. L. R., 24 All, 302. l 

(2) [1895] 1. L. R., 21 Bom., 223. 

(3) [1906] 1. L. R., 29 Mad., 324. 
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undue strain upon the words “due and reasonable diligence” 
to hold that the process-server in this case has been or could 
be expected to search fora person when the only address 
given was that the person, a stranger in Delhi, was in Delhi. 
In this case we hold that the process-server acted perfectly 
rightly in affixing a copy of-the summons on the house where 
the defendant ordinarily resided. In the Bombay case, the 
process-server was told that the person he was in search of, 
had gone to a neighbouring village and would return in the 
course of two or four days. He did not go to that neighbouring 
village nor did he wait for the return of the person to his 
house. He certainly was not using due and reasonable dili- | 
gence. The Madras case differs from the present case in that 
apparently the court took no action upon the report being 
made to it that the defendant could not be found. The court, 
when a report of this kind is made to it, is required by law 
either to declare that the summons has been duly served 
or to order such service as it thinks fit. The Court of Small 
Causes at Madras adopted neither procedure. In this case 
the court did enquire into the circumstances and did make an 
order for substituted service. We are not prepared to doubt 
the finding of the learned Additional Judge that Abbas Husain 
did know of the existence of the suit. The very fact that he 
knew of the ex parte decree on the 2tst of Marck, when that 
decree had been only passed on the zoth of March, certainly 
supports the finding of the learned Judge. We see no cause 
for interfering and dismiss the appeal with costs. 


A beat dismissed, 
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Mortgage of an occupancy holding— Usufruciuas y—Relinguishment by 
morigagor’s representative—Mor teugee’s suit for declaration that 
relinguishment void—Mortgngee dispossessed by zamindar through 
Revenue Court during pendency of sutt—Maintainability of the 
declaratory suit. 


Where, prior to the passing of the Tenancy Act, 1901, an usufructu- 
-ary mortgage of his occupdncy holding was made by a tenant and that 
tenant’s representative subsequently gave up cultivation and relinquished 
his holding in favour ot the zemindar, Aet, a suit having been brought in 
the Civil Court by the mortgagee for a declaration that the relinquish- 
ment was void as against him and the mortgagee having been dispos- 
sessed by the zamindar through the Revenue Court during the pendency 
of the suit upon the strength of the relinquishment, that such a suit was 
maintainable, that a declaratory decree could be made and that it was 
not necessary to go into the question whether the relinquishment had 

been obtained by collusion between the tenant and the zamindar. 
SECOND APPEAL from a decree of G. A. Paterson, Esq., 
District Judge of Benares, reversing the decree of Babu Hira 
Lal Singh, Munsif of Benares. 
Suit for declaration. 


The facts were briefly as follows :— - 

One Umrao Lal mortgaged his occupancy holdings to the 
the plaintiffs in the suit. on the 29th of April, 1895 and put 
the mortgagees in possession of the property. It was alleged 
in the plaint that Umrao’s son, defendant No. I, after his 
father’s death, colluded with the zamindar, defendant No. If, 
and relinquished the holdings, which” had: been mortgaged 
with the plaintiffs, in favour of the zamindar. The plaintiffs, 
therefore, brought the suit out of which this appeal has arisen 
for a declaration that the relinquishment, made by defendant 
No. I in favour of defendant No. II, was null and void so far 
as it affected the mortgagees’ interests in the holdings in dis- 
pute. The court of first instance dismissed the suit, holding 
that the collusion alleged by the plaintiffs was not proved and 
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that the relinquishment had been made owing to necessity as 
the tenant’s house had fallen down and he had left cultivation 
and taken up service. During the pendency of the suit the 
zamindar got the plaintiffs dispossessed from the holdings 
through the Revenue Court upon the strength of the tenant’s 
relinquishment. Upon an appeal being preferred in the 
Civil Suit the lower appellate court, however, decreed the 
plaintiffs’ appeal observing :— 

“It seems to me quite unnecessary to go into the question whether ~ 
or not the relinquishment was collusive or fraudulent It has been held 
in the cases of Rannu Rai yv. Rafi-ud-din, (1) and Sham Das v. Batul 
Bibi (2) that an occupancy tenant who has made a usufructuary mort- 
gage of his holding and put the mortgagee in possession cannot during 
the subsistence of such mortgage relinquish his holding to the prejudice 
of the mortgagee's rights. By those rulings I am -bound,as I am not 
aware that they have been overruled. It is true that during the 


> pendency of the suit out of which this appeal has arisen, the second 


respondent has obtained a decree from the Revenue Court for the 
ejectment of the appellants here and that that decree has been up- 
held by the Commissioner since the making of the decree now under 
appeal, but I am unable to see that this fact debars the appellants from 
obtaining the decree sought for by them and to which they are clearly 
entitled in view of the cases above cited. - Whether it will be of any 
use to them is a matter for them and their legal advisers to decide.” 


The defendants appealed to the High Court. 


S. C. Banerji, (for whom J. Phani), submitted that the 
plaintiffs, respondents, having come into court upon an allega- 
tion of fraud and having failed to substantiate their allegation 
were not entitled to a decree. The present law did not 
recognise the mortgage of an occupancy holding and after 
the relinquishment by the tenant the occupancy right came 
to an end under section 18 of the Tenancy Act and the 
plaintiffs had no competency left to maintain a suit of the 
present nature. Asa matter of fact, the plaintiff-respondents 
had been ejected during the pendency of the suit by an order 
of the Revenue Court properly made, they had therefore no 
locus standi in the Civil Court. Moreover, reliefin a declara- 
tory suit was quite discretionary and the lower appellate 
court should have, in the exercise of its discretion, reftised 
a declaratory decree, when it found that such a decree would 
only be a brutum fulmen. ; 

i (1) [1904] T. L. R., 27 All, 83. 
(2) [1902] 1. L. R. 24 All, 538 at P. 541. 
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Mangal Prasad Bhargava, for the respondents, was not 
called upon, 


_ The following judgment was delivered by 


AIKMAN, J.—Without going into the question whether 


there was cr was not collusion between the two defendants 
the learned Judge held upon the authority of the rulings 
cited by him that the plaintiffs are entitled to the declaration 
they asked for. The rulings cited support the conclusion 
arrived at by the learned Judge and I see no ground for 
disturbing his decree. I dismiss the appeal with costs includ: 
ing fees on the higher scale. 


J. P. Appeal dismissed. 


DULARI ` 
versus — 
MUL CHAND AND OTHERS.* l ‘ 
Agra Tenancy Act (11 of 1901), section 22—Right of succession to occu- 
pancy holding—Right of succession opening out before the Tenancy 
Act—Indigent ansehen Rih of afluent daughter posiponed— 
Hingu. lato. 

Where an occupancy tenant died before the coming into operation 
of the lenancy Act leaving two daughters, one indigent and the other rich, 
and was sueceeded by the former, Ze/d that the rich daughter was entitled 
to inherit the holding upon the death of the indigent daughter in pre- 
ference to the latter’s son ; the right, having been acquired on the death of 
father, was merely postponed during the lifetime of the poor daughter. 

SECOND APPEAL from a decree of Maulvi Mubarak 
Husain, Subordnite Judge of Shahjehanpur, reversing a 
decree of Pandit Kanhiya Lal, Munsif of Shahjehanpur. 


-Suit for possession of occupancy holding. - 
The facts are as follows :— 
[One Thakuri, an occupancy tenant, died twenty- -five years 
‘before this- suit leaving two ‘daughters, named Musammat 
S. A. No. 951 of 1908. . 
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Shibbo and Musammat Dulari. Musammat Shibbo the indi- 
gent daughter, succeeded according to the Hindu Law. 
Musammat Shibbo died in 1906. Musammat Dulari, her sister, 
brought this suit against the defendants, the sons of Musammat 
Shibbo. The defence was that section 22 of the new Agra 
Tenancy Act applied. The court of first instance decreed the 
suit in part. The lower appellate court reversed the decree 
and dismissed the suit. 


The plaintiff appealed to the High Court and on the case 
coming on for hearing before RICHARDS, J., his lordship 
referred the case toa Bench of two Judges on the Ist of 
June, 1909. 

The case then coming up for hearing before a Division 
Bench, i CA 


Gulzari Lal, for the appellant, submitted that Musammat 
Shibbo got only a daughter’s estate and so she not having 
succeeded to the full occupancy rights according to the Hindu 
Law, section 22 of the new Agra Tenacy Act did not apply. 


Benode Behari, for the respondents, submitted that the 
Agra Tenancy Act laid downa specific rule cf succession. 
The person succeeding gets an absolute estate. Musammat 
Shibbo conséquently got an absolute estate. 


Gulzaré Lal, in reply, cited 


Mayne: Hindu Law, pp. 760 to 762 and p. 822. : 
Dowlut Kooer v. Burmadeo, [1874] 14 B. L. R., 246, (note). 


The judgment of the Court was delivered by 


RICHARDS, J.—The question involved in this appeal is a 
right of succession to an occupancy holding. One Thakuri. 
died some twenty-five years ago without male issue leaving 
him surviving two daughters, Musammat Shibbo and Mu- 
sammat Dulari, Musammat Shibbo was indigent while 
Musammat Dulari was affluent : Musammat Shibbo succeeded 
to the holding and it has been held by the court below that 
her succession to the holding was under the provisions of the 
Hindu Law, that the indigent sister takes in priority to the 
affluent sister. Musammat Shibbo’s succession was prior to 
the coming into force of the present Agra Tenancy ‘Act. 
Musammat Shibbo lived until 1906, when she died leaving 
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her surviving her sons, the defendants and her sister, Musam- 
mat Dulari, the plaintiff. Section 22 of the Tenancy Act 
purports to provide for the devolution of an occupancy holding, 
and if the estate of Musammat Shibbo was that of a full 
occupancy tenant within the meaning of the section, then 
there is no doubt that the holding would devolvé upon her 
death on her sons. Musammat Dulari, the plaintiff, how- 
ever, contends that Musammat Shibbo had only a daughter's 
estate, that is, a restricted life estate in the holding which came 
to anend with her death, It has been practically admitted 
that if the property in.question were ordinary zamindari pro- 
perty which had descended to an indigent sister in priority 
to an affluent one, the estate would devolve on the death of 
the poor sister on the rich sister in priority to the poor sister's, 
sons. It seems to us that Musammat -Dulari’s rights were 
acquired on the death of her father, that is to say, prior to the 
passing of the present Tenancy Act, and that these rights 
were merely postponed during the lifetime of Musammat 
Shibbo. The present Tenancy Act does not purpose in any 
way to take away the rights which had already been acquired. 
For these reasons we think that both the courts below were 
wrong, the court of first instance in not giving the plaintiff 
a decree for the entire holding and the lower appellate court in 
dismissing the suit altogether. We allow the appeal, set aside 
the decree of the lower appellate’ court and modify the decree 
of the court of first instance by awarding the plaintiff a decree 


for her claim in full, The plaintiff will have her costs in all - 


_ courts, : 5 re 
: oe ae : Appeal decreed, ` 


CIVIL. 


1910. 


DULARI 


v. 
MUL CHAND. 


CIVIL. 


1910. 





February, 7. 





RICHARDS, J. 


TUDBALL, J. 


Richards, J. 


, 
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ae a MOHAR SINGH AND OTHERS 
versus, 


HET SINGH.* 


Hindu Law—\Vill— Bequest to complete a temple andinstal an idol— 
: ` Validity of. ; 
A bequest for completing and building a temple and subsequent instal- 


lation and maintenance of an idol 1s valid under the Hindu Law, 
` Bhupati Nath v. Ram Lal, 14 C. W. N., 18 followed. 


FIRST APPEAL from a decree of Babu Jagat Narain, Addi- 
tional Subordinate Judge of Aligarh. 

Suit for cancellation of a will. | g 

-The material facts appear from the judgment. ; 

Girdhari Lal Agarwala, for the appellants, cited- ~-  . 


Bhupati Nath Smrititirtha v. Ram Lal Cia [1909} ~ C: W. N.S 
$ 18 (F.B.) ` 


` Mohan Lal Sandal, for the e cited ~- 


Ghose’s Hindu Law, pp- 757 and 759. 
he ir Nandni Dassi v. Benoy Krishna Deb [1902] 1. L. R., 30 
+) 521. 


ee Basie v. 1 oylukho dohiner Dassee, [1901] I. L. R., 
‘Cal, 260. 


The judgment of the Court was delivered by 


RICHARDS, J.—The facts out of which this appeal arises 
are very simple. One Umrao Singh made a will to the 
following effect :— an l 


“ I have attained the age of 60 years, but | am childless. `] am in a 
sound state of body and mind. The temple which I am building is only 
half:built. Itis my intention to instal an idol of Sri Radha Krishanji in it. 
I have despaired of my life and hence I will that the zamindari property 
in patti Kamal, holding No. 5, Mauza ukurgawn, pargana Sadabad, 
be devoted to the completion of the temple and to rag bžog and other 
expenses. Musammat Sobha Kunwar and Gian Kunwar, my wives 
and Mohar Singh and Giiwar Singh whom I have brought up from in- 
fancy shall be the Superintendents. And the remainder of my property 
which is in mouza Kukurgawn, Gari, Aieram, Pargana Sadabad, District 
Muttra and Chandpur hamlet of Gopi, pargana Akrabad, District Aligarh, 


* F. A. No. 255 of 1908. 
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shall, after.the death of. the .Musammats, be applied in- defraying the 
rag bhog and other expenses of Sri Thakurjıi Mahaiaj. Mohar Singh 
and Girwar Singh shall be the superintendents of this temple and they 
shall be at hberty either to do the management themselves or get it 
done by others. The entire property shall stand in the name of Sn 
Thakur Radha Kıshanı Maharaj and the superintendents shall have 
no power to sell or mortgage ıt Mota: Singh shall 1ealize the outstand- 
ing debts due to-me and therefrom pay my creditors. The balance 
he shall spend on the temple. If the above-mentioned persons do anything 
against the temple, one or two or all of them shall be removed from their 
office. Bohre Sri Ram, resident of Jaunpur, Thakur Anand Singh, resident 
of Bhakulara and Lala Radha Raman, resident of kasba Adin, shall have 
power either unanimously or by majority of votes to replace the said 
superintendents by'‘others. As regards my three houses, the one, in which 
the Musammats live, shall continue to be occupied by them till their death, 
when it shall devolve upon Mohar Singh and Girwar Singh. The second 
house whose entrance is towards the west shall be occupied by Mohar 
Singh, &e.” oe 

The E applied for E of this- will, This 
application was opposed by the widows of the testator as also 
by Het Singh, respondent, who is a half-brother of Umrao. 
Probate, however, was granted. Besides in the present case 
there has: been a finding in favor of the will. The only 
question which now arises is whether or not the bequest of 
the testator of his property. to the trustee for the purpose of 
completing the building of the temple and the subsequent 
installation and maintenance of the idol is valid. The only 
argument against its validity i is based on the ground that at 
the time of the will and the testator’s death the idol was not 
in existence. and that, therefore, the gift to a non-existent 
person was void under the Hindu Law. The doctrine that 
such a gift was void for sometime found favor in the Calcutta 
High Court, extending as it did the decision of their Lord- 
ships of the Privy Council- in Ganendro Mohun Tagore v. 
Jutiendro Mohun Tagore (1)to gifts to unconsecrated idols. The 
question recently came before the Calcutta High Court in the 
case of Bhupati Nath Smyititirtha v. Ram Lal Mattra (2). 
In principle ‘the will in that case is identical with the will 
in the present case. The question as to the validity of the 
gift was referred to a Full Bench consisting of JENKINS, C. J. 
and STEVENS, MOOKERJEE, CoxE and CHATTERJI, JJ. The 
. “ (x) [1874] 1 LR, L A. 387, S. €. 9B, Li Ry 377. 

(2) [1909] 14 CWN 18 * 
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Court were unanimous in holding that the principle laid down 
in: Tagorev. Tagore did not apply to gifts like the present 
and that the bequest wasa valid gift. We agree with’ the 
decision of the Calcutta Full Bench and we think it unneces- 
sary, having regard to the lengthy judgment delivered by the 
Calcutta Judges to merely repeat their reasons. The result is 
‘that we allow the appeal,.set aside the decree of the court 
below and dismiss the plaintiffs claim. We direct each party . 
to abide his own costs, in all courts. ~ = as 
SK __.., Appeal allowed. 


HAR CHARAN AND ANOTHER N: 
p Vet SUS 
BINDU AND OTHERS.* 
Adverse bossession—Non-payment of profits by some co-sharers to others— 
Surt by co-sharers for thew share of profits.’ 

Where certain co-sharers withheld from other co-sharers the pay- 
ment of their shares of the profits of the sžamláź land, but there was no 
evidence of adverse claim or repudiation of the title of the plaintiffs, eld 
that the claim of the plaintiffs was not time-barred. Ne gene se 

Semble-—There is no distinction between the case of a lam- . 


‘bardar and the case of co-sharers making collections for the whole 


co-parcenary body. Co-shaiers who make’ collection ‘for themselves and 
other co-sharers are in the same position as regards the amounts col- 
lected as a lambardar. The appropriation of profits by one co-sharer 
connot be regarded as notice to other co-sharers that their title was 
repudiated. E 

LETTERS PATENT APPEAL from a decree of MR. JUSTICE 
AIKMAN, reversing the decree of H. E. Holme, Esq., District 
Judge of Jhansi, who reversed the decree of W. E. J. Dobbs, 
Esq., Assistant Collector of Jalaun. - 

Suit for profits. 

The court of first instance dismissed the suit. The 
District Judgeon appeal decreed it. The defendants appealed 
to the High Court, where their appeal was derived by the 
following judgment of 

- AIKMAN, J.—The respondent Kali Charan brought a suit to recover 


a share of the profits of certain skalat land belonging to a village in 
which he owns a share. None of the defendants was a lambardar. 


* L. P. A. No. 58 of 1909. 
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They were co-sharers in the village. The court of first instance found 
that there, was, no evidence that-either the plaintiff or his predecessor 
in title had ever received any profits of his share in the “shamlat land 
and dismissed ‘the èuit on this ground. ‘On appeal the learned District 
Judge professing to follow the ruling in Mihin Lal v. Badri Prasad 
(1) gave the plaintif a decree. .The defendants come here in second 


appeal. In the case relied on by the learned Judge-it will be seen from” 


the concluding portion, of the judgment at page 439 that great stress was 


laid on . the fact that the defendant was a lambardar, and it was remarked | 
that the possession of a lambardar, is not adveise- possession. In’ 
my opinion the same principle cannot be applied to the case of éo:sharers.’ 


If the defendants here appropriated to themselves the whole profits of 
the shamdlat land, they. thereby, 1 hold,'gave notice to the plaintiff 
that they were setting up a title,adverse to him, and if they did so for 
upwards of 12 years as in this case, the plaintiff's claim would-be barred. 
A case like the -ptésent is -distinguishable from the case of co-owners 
in a joint family. . In my opinion’the Assistant Collecter was right. I 
allow the appeal with costs, set aside the decree of the lower appellate 
-court with costs and restore that of the court of first instance. 


„The plaintiffs thereupon preferred an n appeal under section 
10 of the Letters Patent. . 


` Durga Char an Banerjee, for the selene. “submitted that, 
; the mere fact that the respondent co-sharers took the profits, 
for the last 12 years-before the suit could not make their 
possession .adverse. There must. be,an assertion of adverse 
possession and -repudiation of other co-sharers’title,_ . 


/Hecited © * a Sh 
Mihin Lal v. Badri Prasad, [1905] 27 Alls 436. 
Ray Bahadur v. 1 Bharat Singh, [1904] 27 All. » 348. 


Possession of a ‘lambardar was not adverse and similarly 
the possession of a co- sharer could not ‘be adverse. 


Mohan Lal Sandal, for the eespondents: submitted that a 
“lambardar stood in a fiduciary position to other co-shareis. 
The case.of a:co-sharer’ in exclusive possession was different. 
The withholding of-‘one year’s profits-was notice enough that 
others title was being repudiated and that repudiation led to 
an adverse title to the plaintiffs: -rights-"where the -profits were 
withheld for more than 12 years. 

He cited: Pee! Sef 

‘ Tuli Singh v. Lachman Singh, [rest] I. A. WSN., 20, 


=o ~ (}) [1905] I. L. Rs 27 Al 1 436. 
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Thè judgment of the Court was delivered by 


BANERJI, J—The suit out of which this appeal has arisen 
was brought’ by the plaintiffs-appellants for ‘their share of 
profits of shamilat, that is, common land. The court of first 
instance dismissed the suit on the finding that the plaintiffs 
had not received their share of profits within 12 years pre- 
ceding the date of the suit. The lower appellate court 
found that there was no evidence of any adverse claim or 
repudiation of the plaintiffs’ title by the defendants and held 
that the mere non-payment of profits did not extinguish the 
plaintiffs’ right. It accordingly decreed the claim. 


On appeal to this Court the learned Judge bzfore whom 
the case came disagreed with the view of the lower appel- 
late court and restored the decree of the court of first in- 
stance, From this judgment the present appeal has been 
preferred under the Letters Patent. g 


We are unable to agree with the view of the learned Judge 
of this Court. He draws a distinction between the case of a 
lambardar and the case of co-sharers making collections for 
the whole co-parcenary body. We fail to see any such dis- 


_ tinction. Co-sharers who make collections for themselves 


and other co-sharers are in the same position as regards the 
amounts collected as alambardar. In the case of a lam- 
bardar it was held in Mikin Lal v. Badri Prasad (*) 
that the fact that a co-sharer plaintiff has received no 
profits for 12 years previous to the suit from the lambardar 
is not by itself “sufScient to bar the suit in the absence 
of evidence that the defendant lambardar was during 
those 12 years holding adversely to the plaintiff. In this 
case the ruling in Raf Bahadur v, Bharat Singh (?), was 
approved of. : That was a case in which a co-sharer in an 
undivided szahkal claimed to recover a share in the profits of 
certain sîr land appertaining to the maka/, It was held that 
the zažať being undivided the defendant’s possess:on of the 
sir land had never really been possession hostile to the 
plaintiff, and in the absence of any repudiation of the right 
of the plaintiff or his predecessor in title to enjoy the profits 
or to be in possession of their share of the sir lands, the claim 


u) [1905] I. L. R., 27 All., 436. (2) [r904] I. L: R., 27 All, 348. 
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was not time-barred. The principle of these rulings fully, ap- 
plies to the present case. The learned Judge of this Court says : 
“ If the defendants have appropriated to themselves the whole 
profits of the s4amlat land, they thereby, | hold, gave notice 
to the plaintiff that they were setting up a title adverse to 
him, and if they did so for upwards of 12 years, as in this case, 
the plaintiff's claim would be barred.” We wholly disagree 
with this view. The appropriation of profits cannot be re- 
garded as notice to the co-sharers that their title was repu- 
diated. As it was found in this case by the lower appellate 
court that the plaintiffs’ title was never denied and that 
there was no evidence of any adverse claim on the part of the 
defendants for a period of 12 years, the plaintiffs’ claim was 
not time-barred, and the lower appellate court was right in 
decreeing it. 

We accordingly allow the appeal, set aside the decree of 
this Court and restore that of the lower appellate court 
with costs. i 


S. K. Appeal decreed, 


MUMTAZ HUSAIN 
versus 


A. E. LEWIS.* 


`~ Code of Civil Procedure (Act XIV of 1852), section g24— Government 


ofiver—Assault and use of insulting language—WNottce, if necessar a 

Damages. 

Where a public officer employs insulting language to and assaults 
his subordinate, .he is not entitled to such notice for any action, of his, 
as is required by section 424, Code of Civil Procedure, 1882. 

If a public officer exceeds his rights and uses defamatory language 
which is actionable, or assaults or beats a subordinate, he is responsible 
in damages as any ordinary person would be liable. 


SECOND APPEAL from a decree of H, E. Holme, Esq., 
District Judge of Jhansi, reversing the decree of Babu 
‘Pramatha Nath Banerjee, Subordinate Judge of Jhansi. 


e S, A. No. 752°0f 1909, 


CIVIL, 
1910, 
HARCHARAN 
A 
Binpuv. 





Banerji, J. 


CIVIL, 


1910. 
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STANLEY, C. J 
BANERJI, JY 


CIVIL. 
1910. 
MUMTAZ 
Husain 

© U 
LrwIS. 


302 HIGH COURT. [A L. J. R. 


Suit for damagés for assault. np Stee PEs 

The facts were these:— - j : 

The appellant was a Sub-Overseer in the canal department f 
and the respondent, an Assistant Engineer, was-his superior 
officer. On the 23rd March, 1907, the respondent ‘went to 
inspect certain earthworks under construction, which had been 
measured and checked by the appellant who had entered parti- 
culars thereof in his note-book. The respondent, on ‘testing 
these particulars, thought there were some inaccuracies therein 
and took the appellant to task about them. The appellant, 
when asked to point out the location of a certain borrow-pit 
entered in his book, failed to do so ; he, however, said that 
if the work for the whole of the mile were examined it would 
be found that the entries in his book iere correct. The 
respondent, getting enraged at this, dealt the appellant a 
blow witha cane, and, dragged him along by the scruff of 
his neck. Other items of maltreatment as well ‘as of abuse 
were also alleged against him. The appellant sued the 
respondent for damages amounting to Rs, 2,000. The defence 
inter alia, was that the respondent's acts being acts done by 
him in his official capacity, the suit was bad for want of the 
notice required under s. 424 of the Code of Civil Procedure 
of 1882, The court of first instance gave a decree for 
Rs. 1,300. The lower appellate court, after recording some 
“findings” including one as to the quantum of the damages, 
dismissed the suit solely on the ground of absence of a notice 
under section 424. The appellant came in second appeal to 
the High Court. i . 


S. 4, Haidar, (with him Muhammad Ishaq), for the 


` appellant, contended that the acts complained of could not 


in any way be said to have been done by the respondent in 
his official capacity ; section 424 had, therefore, no application 
to the circumstances of the case. It was no part of the respen- 
dent’s official duties to maltreat and assault his subordinate 
officer. The appellant was a respectable man‘ and the treat- 
ment to which he had been subjected was highly unjustifiable. 
The case of 
. Bakhtawar Mal v. Abdul Latif, [1907] I. L. R., 29 AlL, 567. + 

relied on by the lower court was quite different and inap- 
plicable, l 
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“cs He further - contended “that” the lower appellate court 
having wrongly dismissed the suit solely on the question -of 
wanit of notice under section 424, the case ought to be remianded 
notwithstanding the fact that the court had recorded some 
random findings on other points, 


The respondent, who appeared in person, contended that 
he had acted in his official capacity. The appellant was very 
négligent, and.repeated warnings had not produced any effect; 
so that he was obliged to have recourse to harsh treatment in 
order to make him work. It was his official duty to take 
work from his subordinates. f 


-n “ 


. (STANLEY, C. J. :—But the use of a cane is not Eat of your 
official duty; it ` was not made in your official capacity.] 


._ + He submitted that he might have exceeded his authority, 
but that he was entitled to make use of any means to make 
the appellant. work. 


`- [STANLEY, C. J—no. You cannot use the cane or your 
fists for that purpose,] _ i a: a 


S. A. Haidar, was not ‘heard i in reply. 


| The judgment of the Court was delivered by 


STANLEY, C. J.—The plaintiff-appellant is a Sub-Overseer 
in’ ‘the Betwa Canal Department, Jhansi Division, and the 
defendant is an: Assistant Engineer of the same Division, 
under whom - the plaintiff appellant \ works, On the 23rd of 
March, 1907, the defendant went'to the ‘place where earth- 
works were being carried out and began to check and 
measure the earth-work. It is- said that the defendant 
complained of inaccuracies in the entries of the plaintiff: and 
was annoyed’ at the assertion of the plaintiff that the entries 
« were correct and thereupon used insulting language’ to the 

plaintiff and.struck him with a cane. Other allegations of 
. improper conduct on the part of the defendant are also alleg- 
ed.- The defendant, in his written statement, denied the 
allegations of the plaintiff and amongst other defences set up a 


` defence under section 424 of the Code of Civil Procedure, Act- 


XIV of 1882, alleging that all that happened was in the dis- 
- charge by the defendant of Government duties and in the 
capacity of a Government servant, 


MUMTAZ 
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304- HIGH COURT, [A. L. J. R. 


Crvi, -The court of first instance decreed the plaintiffs claim and 
i gave substantial damages. On appeal, the learned District 

o = Judge reversed the decision of the court below and dismissed 
MUMTAZ SRANI Lae nn} 
FIOSAIN the plaintiff’s suit on the ground that the defendant was 
Tevis . protected by the provisions of section 424 of the Code, That 


— section provides that no suit shall` be instituted against, 
SO God: amongst others, a public officer in respect of-an act purporting 
to be done by him in his official capacity until the expiration 
of two months next after notice in writing has been delivered 
` to such officer, or left at his office, stating the cause of action » 
and the name and place of abode of the intended plaintiff a- 
and the relief which he claims. The act or acts which are 
complained of in this case clearly were not. acts purporting 
to be doné by the defendant respondent in his official ca, acity. 
A public officer has no right to use insulting language to. his 
subordinates and he has no right to commit assaults upon: 
them.` If he exceeds his rights and uses defamatory language 
which is actionable, or assaults or beats a subordinate he is 
responsible in damages as any ordinary person would be - 
liable. The court below was entirely in error in the view 
which it took that a public officer was entitled to notice of ‘ 
an action for any such assault or defamation as is alleged in 
; B ~. . this case, We, therefore, must allow the appeal. As the 
D y appeal was decided by the lower appellate court upon the 
question of notice alone, and we over-rule that court upon | - 
«this question, we remand the case under the provisions of 
Order 41, Rule 23 of the Code of Civil Procedure to the lower 
appellate court with directions that it be relisted in the file 
of pending appeals and be disposed of on the merits according 
to law. Tit defendant respondent must pay the costs of 
this appeal. “Atl other costs will abide the event. The costs 
in. this Court will include fees on the higher scale. 
B. K. M. TN i Appeal decreed. 


S Cause remanded, 


r P . 4 
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RAMDHARI RAI 
VErSUS E 
RAMDHARI RAI AND OTHERS.* 


Res judicata—decree for ejectment as tenant—ejectment as mortgagee— 

Surisdiction—Civil Coust—suit for declaration that arelinguishment 

ts not binding—Effect of a mortgage of an occupancy holding executed 
after the coming into force of local Act No. TI of rgor. 


i 


7 Held that where the mortgagees of an exproprietary holding brought 
a suit for declaration that a deed of relinquishment whereby the mortgagor 
fraudulently and collusively relinquished his holding to the prejudice of 
the mortgagees and the subsequent ejectment proceedings consequent 
upon that relinquishment were not binding upon them, it was ‘one exclu- 
sively cognizable by the Civil Courts. ; x 

Held further that the decree for the ejectment of the mortgagees which 
was obtained in the Revenue Court on the ground that they were the 
sub-lessees of the exproprietary holding was limited to their ejectment as 
sub-tenants and could not in any way effect the ejectment of the plaintiffs 
as mortgagees and that a Revenue Court having no jurisdiction to eject a 
mortgagee from an exproprietary tenant, the decision in the ejectment 
proceedings could not operate as res judicata. 

The question whether a mortgage of an occupancy holding effected 
after the coming into force of local Act No. II of 1901 was void or 
‘ voidable discussed. Dali Rai v. Deoki Rai, 1. L. R, 21 All, 204 ; 

Ram» Sarup v. Kishan Lal, [1907] A. W. N +76; Rannu Rai v. Rafi- 
ud-itin, Pigod] 24 A. W. N., 170 followed. : 


SECOND APPEAL against a decree of Babu Srish Chandra 
Basu, Subordinate Judge of Ghazipur, confirming the decree 
of Babu Baijnath Das, Munsif of Ghazipur, 


Suit for declaration. 


The material facts will appear from the judgment. 

-Haribans Sahai, for the ‘appellants, contended that the suit 
being based on the ground of fraud and collusion it was one 
exclusively cognizable by the Civil Courts. The mortgagor 
could not during the currency of the mortgage relinquish the 
holding and derogate from his own grant. He cited 


Rannu Rai v. Rafi-ud-din, [1904] 24 A. W. N » 170, 


* S. A. No. 23% of 1908, 


(Connected with S. A. 240 of 1908)., 
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‘ Ned : : : 
Civi; » The decision in the ejectment proceedings could not 
i990; -operate as res judicata inasmuch as the Revenue Court had no 
—— jurisdiction to try the present suit. A Revenue Court had no 
RAMDHARI PY elna E 3 . > 
” jurisdiction to deal with the mortgagee-rights of a holding 


RAMDHAR “and therefore any decision arrived at in the ejectment pro- 
ceedings could not operate as res judicata. 

‘The findings being in favour of the plaintiffs and they 
being mortgagees with possession, the suit ought to have been 
decreed. The mortgage of plot No. 224 which was effected 
after the Agra Tenancy Act had come into force was voidable 
and not void. If such a mortgage had been void and not 
voidable, section 31 of the said Act would have been unneces- 
sary. The zamindar not having taken any steps to have it 
avoided within the period of limitation, not only his remedy — 
but also his right was extinguished under section 28 of Act 
XV of 1877. He cited - 

Dalip Rai x. Deoki Rai, [1899] 1. L. R., 21 All., 204. 

M. L. Agarwala, for the respondents, submitted that the 
decision in the ejectment proceedings operated as res judicata ; 
that the Civil Court had no jurisdiction to entertain the suit 
and that the decision of the Revenue Court having become 
final as between the parties, the suit must fail. © 
_ The mortgage of plot No. 224 which was an occupancy 
holding was void under sections 20 and 21 of the new Tenancy 
Act, and no legal effect could be given to it. 
` The following judgment was delivered by 
Haan KARAMAT HUSAIN, J.—Six mortgages with ‘possession 

were executed, by Ramjas, defendant No. 2, as the head of 
a joint Hindu family in favour of the’ plaintiffs, of an expro- 
prietary holding comprising Nos. 197, 22, 524, 462, 413, 57, 
2054, 1972, 203, and 224—ten plots in all. The zamindar, 
defendant No. 1, according to the allegation in the plaint 
colluded with the defendants Nos. 2, 3 and 4who were the 
exproprietary tenants of the plots, andbrought a suit for arrears 
of rent. The parties entered into a compromise whereby the 
exproprietary tenants relinquished their rights in favour of the 
zamindar. The plaintiffs filed an objection in that suit, but 
: it was rejected. The zamindar then brought two actions 
for the ejectment of the plaintiffs. The defendants, Nos. 2, 
3 and 4 were impleaded. The first action was commenced on 
the qth of August, 1905, for ejectment from plots Nos. 197, 
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203/1 and 224. The “Assistant Collector dismissed the suit 
on the authority of Rannu Rai v. Rafi Uddin (1): There 
was. an appeal to the Commissioner, who on the 4th of June, 
‘1906, reversed the decree of the Assistant ‘Collector arid 
decreed the suit for ejéectment. His decree was confirmed 

` by the Board of Revenue on the 16th of November, 1906. 
The result of these ejectment proceedings in substance was 
that the plaintiffs were ordered to be ejected from three plots, 
namely, 197, 203/1 and 224. In the face of the concurient 
finding of both the courts below that the plaintiffs are still in 
possession, it imust-be taken that the zamindar never .got 
actual possession of the plots. 

The second action for ejectment related to plots Nos. 1972, 
2804, 22, 413, 462,524 and 57. The suit was decreed on the 
gth of March, 1907, by Babu Anrudh Lal Mahendar. The 
operative words of the decree are :—“a decree for ejectment in 
favour of the plaintiffs be passed against the defendants.” The 
plaintiffs did not appeal against the decree and it became 
final. Having regard to the concurrent finding of both the 
courts below that thé plaintiffs are in possession of those plots 
it must be assumed that the zamindar, in spite of the decrees 
in his favour, did not get actual possession, 


' Subsequent to the ejectment proceedings the plaintiffs on 
the Ist of June, 1907, instituted the suit which has led to this 
appeal, impleading the zamindar and the original ex-proprietary 
tenants as defendants, for a declaration that the compromise 
‘entered into between the zamindar and the occupancy tenants 
so far as it prejudiced their rights as mortgagees was not bind- 
ing on them. They in their plaint alleged that it was entered 

“into fraudulently. The main defence was that they were 
bound by the Revenue Court abba The first issue 
framed by the court of first instance was, “was the compro- 
mise, dated the rith of July, 1904, bona fide and binding on 
these plaintiffs or was it collusive (and effected) to defeat plain- 
tiffs’ rights as mortgagees”? The court of first instance decreed 
the claim relating to the plots which formed the subject-matter 
of the first ejectment proceedings, coming to the conclusion 
‘that the appeal from the decree of the first court lay to the 
District Judge and not to the Commissioner and that therefore 
the destee of the Commissioner was ltra ver es. 

(i) [1904] 24A.W.N,, 170, 
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Regarding the plots covered by the second ejectment . 
proceedings the suit was dismissed by the learned Munsif. 
on the ground that the plaintiffs were ejected by the decree 
of Babu Anrudh Lal and that they allowed that decree 
to become final. In the -preparation of the decree, plot 
No. 57 was omitted by an oversight. Both the plaintiffs 
and the defendant, Ramdhari Rai, zamindar, appealed to 


‘the lower appellate court. The lower appellate court 


in disposing of the appeal of Ramdhari Rai, zamindar, 
confirmed the decree of the first court save as to plot 
No. 57 which by some oversight was omitted from the 
decree. The appeal of the plaintiffs to the lower appellate . 
court was also dismissed. In the memorandum of appeal 
presented by the plaintiffs to that court, the pleas raised 
were that the proceedings taken by the defendants were 
based on fraud and that the decision of Babu Anrudh Lal 


_ being.zdtra vires was inoperative against the plaintiffs. The 


reasons which led the lower appellate court to dismiss those 
appeals, as they appear from its judgment are:— that the 
judgments of the ‘first court in both the ejectment suits are 
final and operate as res judicata against both parties and that 
the decree of the Commissioner is ultra vires. Both parties 
have preferred second appeals to this Court. The grounds of 
appeal taken by the defendant in second appeal No. 235 of 
1908 are that the decision of the Commissioner to whom an 
appeal lay is binding on the parties, that as the mortgage 
of plot No. 224 was effected subsequent to the Agra Tenancy 
Act coming into operation, no rights have arisen in respect 
thereof in favour of the plaintiffs and that No. 57 should 
not have been omitted from the decree of the lower appellate 
court. The pleas in the memorandum of appeal in second 
appeal No. 240 of 1908 of the plaintiffs are that the suit 
-being based on fraud and collusion, it is within the jurisdic- 
tion of the Civil Courts exclusively ; that the decree passed by 
Babu Anrudh Lal being ultra vires cannot operate as res 
judicata and that the plaintiffs being in possession as mort- 
gagees cannot be ejected by the Revenue Court. 


Regarding the first ground of appeal in second appeal 
No. 235 of 1908, I am of opinion that the suit out of which 
this appeal has arisen, is exclusively within the jurisdiction of 
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the Civil Court. The relief sought in it is to have it declared 
that a compromise entered into collusively is not binding on 
the plaintiffs. Such a suit cannot be entertained by the 
Revenue Courts. As to the proceedings in the Revenue 
Court for the: ejectment of the plaintiffs, my opinion is that 
the decree for their ejectment which was obtained on ‘the 
ground that they were the sub-lessees of the ex-proprietary 
holding and that the decree for ejectment was limited to 
their ejectment as sub-tenants and could _not in any way 
effect the ejectment of the plaintiffs as mortgagees. The 
Revenue Court can only eject a tenant. It has no jurisdic- 
tion to eject a mortgagee from an ex-proprietary tenancy and 
if the ex-proprietary tenant during the subsistence of the 
mortgage with possession relinquishes his holding to the 
prejudice of his mortgagee, his relinquishment, so far as the 
mortgagee with possession is concerned, is inoperative—see 
Rannu Rai v. Rafi Uddin (?). Moreover, it is to be noticed 
that according to the finding of the lower appellate court the 
plaintiffs are still in possession and have not yet been actually 
ejected in pursuance of the decree for ejectment. Under the 
circumstances the decree of the Commissioner is in no way 
binding on the plaintiffs as mortgagees with possession. The 
-decree passed by Babu Anrudh Lal, I am of opinion, is also 
not binding on the plaintiffs, who have been found to be in 
possession of the plots covered\by that decree and who as 
mortgagees could not under that decree be ejected from those 
plots. In this view of the case the plaintiffs who are in 
possession of plot No. 57 are entitled to hold it as mortgagees 
with possession and the plea in appeal by the defendants as 
to plot No. 57 has no force. 


Plot No, 224, no doubt was mortgaged after the Agra Ten- 
ancy Act had come into force and its mortgage under sec- 
tions 20 and 21 of the said Act is therefore void—see Ram 
Sarup v. Kishan Lal (2). The learned Vakil for the respondents 
however contends as follows :— f 


Such a mortgage is only voidable and not void, for if it 
had been void and not merely voidablė, section 31 of the said 
Act would have been unnecessary, inasmuch as a void trans- 
fer can have no legal effect, and the landholder need take no 

(1) [1904] 24 A. W. N.. 170. (2) [1907] 27 A. W. N., 76. 
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trouble to have it avoided in the manner Provided by section 
31. As the mortgage is only voidable and as the zamindar 
landholder took no steps within one year to have it avoided 
under section 31 of the Agra Tenancy Act, not only his re- 
medy but-also his rights, under section 28 of the Indian 
Limitation’ Act (Act No. XV of 1877), became extinguished— 
see Dalip Rai v. Deoki Rai ('). There is much force in this 
contention, but in deference to the ruling in Ram Sarup v. 
Kishan Lal (2), the leaned Vakil for the respondents con- 
sents to let the appellant, Ramdhari Rai, have a decree for 
plot No. 224. The appeal, therefore, with the exception of 
the plea taken regarding plot No. 224 fails and is dismissed 
with costs including the fees in this Court on the higher scale. 


Regarding the connected appeal No. 240 of 1908, I am-of 


- opinion that it must prevail. The suit, as I have already 


stated, was brought for a declaration that a compromise en- 
tered into between the zamindar and the original ex-proprie- 
tary tenants was collusive and was not binding on the plaint- 
ifs, The zamindar could not go to the Revenue Court for the 
ejectment of the mortgagees with possession of an expro- 
prietary holding because the power given to the Revenue 
Court in cases of éjectment is limited to the cases in which 
the relation of landlord and tenant subsists between the 
parties. A Revenue Court has no authority to eject the 
mortgagees with possession of an exproprietary holding. 
The decree of Babu Anrudh Lal, therefore, so far as it aimed 
at ejecting the plaintiffs, as mortgagees with posession, was 
certainly w/¢ra vires. 1, therefore, decree the appeal of the 
plaintiffs, ¿ e, Second Appeal No. 240 of 1908, with costs 
including the fees in this Court on the higher scale, set aside 


_the decrees of both the courts below and decree the plaintiffs’ 


claim for the relief (a) sought in their plaint. They, of course, 
will not be entitled to have possession of plots No, 224, the 
mortgage of which was void. 
j. P. Appeal No, 235 dismissed, 
Appeal ‘No, 240 decreed. 
(1) [1899] I. L. R., 21 All, 204. (2) [1907]27 A W. N., 76. 
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` KESHO RAM SINGH AND ANOTHER 
l versus i 


RAM KUAR AND ANOTHER.* 


Specific Relief Act (I of 1877), section y2—Suit for declaration of 


abstract right—Cause of action—Succession Certificate Act (VII of 

1889), section 8. i ` 

Where a Hindu widow applied for'a succession certificate to enable 
her to collect the debts of he: deceased husband, and was opposed by 
the next reversioners upon the ground that they had no objection to her 
enjoying only the interest on the money during her life, and an order to 
that effect was passed, whereupon she brought a suit for declaration that 
she was entitled to the whole sum of money, Ze/d that the suit was 
maintainable, the limitation upon her power to get in the money having 
been placed at the instance of the reversioners. 
‘SECOND APPEAL against a decree of C. Rustomjee, 
Esq., District Judge of Allahabad, confirming the decree 


of Babu Prag Das, Subordinate Judge, Allahabad. 

Suit for a declaration. f 

The material facts were as follows :— - 

The plaintiff Musammat Ram Kuar widow of one Ram 
Bharose Singh, applied to the. District Judge of Allahabad, 
for a succession certificate in order to enable her to realise 
a sum of Rs. 4,000 odd, held in fixed deposit by the Allaha- 
bad Bank, to the credit of her deceased husband. Notice 
was issued to the defendants who were the next reversioners. 
They put in an application as follows — 

. “The petitioners do not object to the lady’s enjoying 
the interest on this money, but as Musammat Ram Kuar 
- has`only a life interest and has no right to appropriate the 
corpus except for legal . necessity, it is desirable that some 
orders should be passed for safeguarding the interests of the 
reversioners.” , : ; : 

Upon this application the District Judge, Mr. B.J. Dalal, 
passed the following order :— - an 

“The objection is reasonable. The applicant’s pleader 
states that the applicant cannot give security. he 

i l ` 5. A. figi of 1908. l 
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I therefore empower the applicant only to receive ‘interest 
on the money deposited in the Allahabad Bank, under sec- 
tion 8(@) of the Succession Certificate Act. A certificate 
shall be made out in the applicant’s name in that form for 
the debt entered in the application. ” 


The plaintiff, Musammat Ram Kuar, then brought the 


present suit in the court of the Subordinate Judge asking . 


for the following reliefs :— 
é 
(a) that the order of the District Judge in the Succession 
Certificate case be set aside ; 


(4) that she may be declared to be fully entitled to realise 
the whole amount held by the Allahabad Bank. 


The defendants pleaded that inasmuch as they had never 
denied her title, there was no cause of action for the suit. 


Both the courts below refused to set aside the order of 
the District Judge in the Succession Certificate case, but 
gave the plaintiff a decree for the other declaration asked for. 


The defendants appealed. 
Peary Lal Banerji, for the appellant :— 


A declaratoy suit was governed by the provisions of _ 


section 42 of the Specific, Relief Act, and two things were 
essential before such a suit was maintainable. First, an 
allegation by the plaintiff that she was entitled toa legal 
character or right, and second, that the defendant was denying 
or was interested to deny such character or right. A suit 
for a declaration of an abstract right was not maintainable, 

Man Ruarv. Tara Singh, [1885] I. L. R., 7 All,583 at p. 585.' 

Shah Muhammad v. Kashi Das, [1884] I. L. R., 7 All, 199. 

In the present case the plaintiff was a Hindu widow and 
as such entitled to enjoy unconditionally the income from 


the money and was also entitled to dipose of or appropriate | 


the corpus of the fund for legal necessity. She had no higher 
powers than this, and the defendants had all along admitted 
this. As there was no denial of her title or right, the very 
premises for an action for a declaration were wanting. 

He cited 

Mayne: Hindu Law, 7th edition. section 868. 

Bhagwan Deen v. Myna Baee, [1867] 11 M. L A., 487. . 


g 


- 
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The plaintiff had misconceived her remedy. -The District 
Judge had special jurisdiction to make any order under. 
section 8 of-the Succession Certificate Act. If-there was an 
improper exercise of jurisdiction, the plaintiff should have 
appealed under section 19.0f that Act to the High Court which 
could have dealt with the matter in the exercise of jurisdiction 
conferred by the same Act. The plaintiff not having appealed 
and the granting of a declaratory decree being. discretion- 
ary, the courts below should have refused the plaintiff. a 
declaration. i 

Damodar Das, for the respondent, Was not called upon. 

The Judgment of the Court was delivered by 


KNox, J.—This second appeal arises out of a suit 
brought by Musammat Ram Kuar, widow of one Ram Bha- 
rose Singh. It appears that at the time of his death, Ram 
Bharose Singh had a sum of money in Fixed Deposit in the 
Allahabad Bank. After his death, his widow applied for 
a Succession Certificate enabling her to receive this sum 
“of money. Notice was sent to the present defendants, who 
admittedly are the next reversioners to Ram Bharose Singh. 
They, while not disputing the right “of the lady, asked for 
an order protecting their reversionary interests. The Dis- 
trict Judge at first asked musammat Ram Kuar to give 
security and upon her saying that she was unable to do so, 
he granted her a certificate under section 8 of the Succession 
Certificate Act (VII of 1889), enabling her only to receive 
interest on the deposit. Musammat Ram Kuar then brought 
the present suit asking that her title to this sum in deposit 
might he declared, that she -might be granted a decree 
_ entitling her to: withdraw the money, and that the order of 
the District Judge-of Allahabad in the Succession Certificate 
case, might be set aside. . The courts below have granted her 
the reliefs she claimed, with the exception that they declined 
to set aside the order of the District Judge. It is contended ~ 
in appeal here that as the appellants had never denied the 
right or legal character of the respondent musammat Ram 
Kuar, she was not entitled to a declaration ofan abstract 
right, The contention is that the lady should have appeal- 
ed from: the: order of the District Judge refusing her a 
certificate to realise the whole- amount, and that she has no 
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-cause of: action, for this declaratory suit, inasmuch as the 


‘appellants. haye never -denied her title.. 


It was however due 


to the appellants’ action. in the Succession Certificate case 
that limitations were, placed upon the power of the lady 
musammat Ram Kuar to -recover the deposit from the Bank. 
-We are of opinion that this order gave the lady a right to 


-bring, the. present..suit. 
including, in this Court, fees on-the higher scale. 
.P. L. B. 


da 


We dismiss the appeal with costs, 


-A peal disniissed. 
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> 


Pre- UDO, suit for—Custom or contract—Partition of villuge— Separate 


other co-sharers (3) co-sharer of the mahal (4) strangers. 


wajib-ul-arz—Change in the language. 


-Ir the`beginning there was one village which was subsequently formed 
‘into three mahals with a’ separate -wajib-ul-arz for each, the pre-em- 
-ptive clause in which conferred the right on (1) ek jaddi co-sharers (a) 


Subsequently 


One of the three mahals was sub- divided, and a separate wajib-ul-arz was 
framed for each mahal of which the pre-emptive clause gave the right to 


(1), near rélatives, co-sharers of the zadindart (2) owners of the mahal (3) 
‘owners of other mahals (4) strangers. Prior to the-suit another of the-three 
original mahals was again sub-divided but. no waytb-u/-argz was pre- 


ane r 


~ Held that there was no custom of pre- emption, but that the right was 


ibe çreature of a contract which had expired with the settlement. 


-SECOND APPEAL against a decree of B, J. Dalal, Esq, 


I. Cc S., - District Judge of Agra, modifying the deeree of 
Babu Shiva Prasad, Subordinate Judge of Agra. 


Suit for pre- -emption. 


' The facts are as follows :— 


-1> The plaintiff brought this suit on. the basis of a custom a 
pre-emption, prevailing in a village on the allegation that he 
was, a CO- sharer with the vendor ` and that the vendée . 


ia 


* S. A. No, e of 1908. 
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was a stranger. -The defendants pleaded, among. other 
things, that the plaintiff had no right of pre- emption. The 
property in dispute was situated: in three, different mahals : 

(1) Mahal Piyari Kuar as mahal Ganeshi Lal, (2) Mahal 
Piyari Kuar az ‘mahal Kaheri, (3.) Mahal Piyari Kuar. 
az, mahal. Dilsukb. The Subordinate. Judge decreed the 
plaintiff's suit. The defendants appealed. Before the lower. 


appellate court the: defendants conceded that the plaintiff ` 


had a right of pre- emption in respect of the property situ-- 
ated in mahals Piyari Kuar az mahal Kaheri and Piyari Kuar 
. ag mahal Dilsukh, but that he had no such right in respect 
of that situated in mahal Piyari Kuar az mahal Ganeshi Lal. 
The District Judge decided it in favour of the defendants and 
reversed the decree of the court ‘of first instance so far as it 
related to mahal Piyari Kuar’ az mahal Ganeshi Lal. The- 
judgment of the lower appellate court aeding with ‘the point 


was as follows :— . bss 8 7 


~ 


“Tam of opinion that the Appellants must succeed on this, 
ground, At first it appears that.there was one village Kolara.. 
At the time of the last settlement, several mahals existed.’ 
Kaheri, Dilsukb, Ganeshi Lal and others. At the time of 
settlement a separate” ayajeb-ul-are was prepared for each 
mahal; the pre-emptive clause of the wajib-ul-arz of. this 
particular mahal ran as follows : -— - 


“Jo koi hissadar hakeyat apni bay ya - aban karna chahe 
to awal hissedavan ekjaddi ke hath, badhu badast. hissedaran. 
digar wa sanbad badust hissedarane mahal” and finally to 
strangers :—If a co-sharer should desire to sell or mortgage’ 
tiis ` property - he shall first transfer it to ek jaddi co-sharers;- 
then to other co- -sharer and after that to aye co-sharers:of? 
the mahal, and finally to strangers. - : 


It will be observed that there is, somé mistake. in ‘the 
transcript. As it stands, the second and third categories are- 
the same. The third category, should be co-sharers of .other 
mans ne ; 


' „Subsequently mahal Ganéshi Lal “was partitioned into ° 


two, mahal Ganeshi Lal and’ mahal Piyan Kuar az Ganeshi ` 
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A separate wayib-ul-arz was prepared for each. The terms 
of the pre-emption clause were :— l 

“The property should be sold or mortgaged first to near 
relatives, if they are co-sharers of the zamindari as well, on 
their refusal to other owners of the mahal, and if they don’t” 
take, then to the owners of other mahals, and finally to 
strangers.” 


Prior to the sale in suit mahal Piyari Kuar az Ganeshi 
Lal was partitioned into two mahals :— 7 


(1) Mahal Piyari Kuar az Ganeshi Lal. 
(2) Mahal Nagpal, l 


No wajrb-ul-arz was prepared at the time. The property — 
in suit is situated in mahal Piyari Kuar of the second partition, 
It cannot possibly be urged that a custom of pre-emption 
existed in the village which has come down to the present . 
from time immemorial, because we find different rules set up” 
at different periods of time. When originally there was a 
joint mauza Kolara, the co-sharers who were relatives had the 
first right of pre-emption and then all the other co-sharers 
of Kolara in an equal degree. Then the devolution of the 
right altered ; first came the relatives in the same mahal, for 
instance, Dilsukh, then co-sharers of Dilsukh and then the 
rest of the co-sharers of the former mauza Kolara. Relatives 
who went to other mahals were put in third category while non- 
relatives of same mahal were entered in the same category. 
Hence the pre-emptive rule was not the same as it was before, 
When mahal Ganeshi Lal was partitioned there was a further 
change in the rule. Thus the right of pre-emption was one 
entirely based on contract. When mahal Piary Kuar ag 
Ganeshi Lal was partitioned, no fresh contract was entered 
into by the co-sharers of the two mahals and so the right of 
pre-emption, based on a former contract, lapsed. The ruling 
quoted by the lower court, Gobind Ram v. Masth-ul-lah 1) does 
not apply to this case, because no custom of pre-emption is 
Proved. At every partition a fresh contract was entered into,. 
and the right of pre-emption existed as modified by the last 
contract. But at the last partition no contract. was ‘entered 
into. at all, so no pre-emptive right accrued to the cosharers: 


(1) [1907] 27 A. W. N, 39, na Eis 
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of the mahals formed at the last partition out of mahal Ram 
Peary.. I hold that no right of pre-emption exists with respect 
to the property in suit which is included- in mahal Peary 
Kuar az Ganeshi Lal (of the last panition). _ 


I set aside the decree of the lower court and in its place 
decree to the plaintiff possession of the property in mahal 
Peary Kuar az Kaheti,...... x 


The plaintiff appealed. 


Sundar Lal, for the appellant: The wajib-ul-ars at the. 


settlement as well as that at first partition recorded a custom 
of pre-emption. The heading of the pre-emptive clause of the 
wayzib-ul-are is ‘rewaj huq shuffa &c.’ 


-The word “rewaj” is a clear expression, it cannot mean 
anything other than custom. 


f (STANLEY, C, J.—How do _you reconcile the terms of the 
two wazib-ul-ar zes ?] 


There_ is only a slight change in the language of the two 
dociiments, which is not of much material consequence. 


The custom nevertheless remained unabrogated, It is 
clear from the language of the waytb-ul-arz prepared at the 
first partition that it recorded a custom of pre-emption. 
The further partition of mahal Piyari ag Ganeshi Lal into 
Sub-divisions had not the effect of putting an end to the 
custom. 


He next contended that even assuming that the waytb-ul- 
arz prepared at the settlement was a record of contract, it must 
continue to operate as such up till the expiration of the settle- 
ment. The mere partition during the subsistence of the 
settiement would not 1:ender the contract abortive. If the 
parties intended to abrogate the contract they would have 
prepared a separate wajib-ul-arz. 


Moti Lal Nehru, for the respondents :— 


There was a variation in the terms of the wayzb-ul-arses pre- 
pared at the settlement and the partition respectively. These 
could not be records of custom. Ifit was a contract, then 
there is nothing to show that the parties intended to let it con- 
‘tinue for the rest of the settlement. 
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*. With reference to thè word rewa7 and fugq, he cited , 


Dhanpal x. Nand Kishore, L. P. A., 22 of 1909. 

Decided on 7th January, 1910. 

The judgment of the Court was delivered by 

~ STANLEY, C. J.—We are of opinion that the decision: of 

the learned District Judge is correct, He-has given reasons 
for the conclusion at which be arrived, and wethink that 
those reasons are sound. ` He is supported i in.his judgment by 
the decision of.a Bench of this Court, of which one of us was 
a member, in appeal No. 22 of 1909 under the Letters. 
Patent, Dhanpal v. Nand Kishore. The facts in. that 


case were somewhat similar to those in the present case, and 


the learned Judge of this Court, from whom the'appeal under 


the Letters Patent was preferred, concurred with the lower 


appellate court, giving reasons for the conclusion at which he 
arrived and which commend themselves to us. We, therefore, 
dismiss this appeal with costs including fees in this Court on 
the higher scale. 2 


` 


` 


P. D. i Appeal dismissed 
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a. 4 MAHADEO 
SEn f versus 


. KING-EMPEROR* 


Criminal Procedure Code (Act V of 1898), sections 182, 531— fur tsdiction 
—Place at which consequence of act ensues—Criminal breach of tust 
—Penal Code (Act XLV of 1860), section go8. 


~ The accused in the case was employed as an agent by a fimin Mn- 
zapur. Goods were entrusted to him for sale in various districts in Lower 
Bengal, and from time to time as he sold goods, he 1emitted money to his 
employers at Mirzapur. When called upon to furnish accounts, he offered 
to furnish Rs. 500 as a deposit, but did not submit any account. The 
embezzlements complained of occurred at various places in Lower Bengal.— 
Held that the Magistrate at Mirzapur had jurisdiction to try the case. 


Queen-Empress v, O'Brien, 1. L. R., 19 All, 111, followed. 


Heid further that even if there were any irrgularity, section 531, 
Code of Criminal Procedure, covered it and that the offence was not 
one of a civil nature, as the conduct of the accused disclosed a dishonest 
intention. i i 

_ CRIMINAL REVISION from an order of S. Muhammad Ali, 
Esq., Sessions Judge of Mirzapur. i 


Prosecution under section 408. of the :Indian Penal Code. 
`- The material facts will appear from the judgment. 
: Satya Chandra Mukerji, for the applicant. 


W. Wallach for the Crown and ‘Lalit Mohan Banerji, for 
the other party. : 

The judgment of thé Court was delivered by 

TUDBALL, J.—This is an application in Revision against 
the conviction of the applicant of an offence under section 408 
Indian Penal Code by a magistrate of the first class of Mirza- 
pur. The conviction and sentencé were upheld on appeal by 
the Sessions Judge, Briefly stated the facts are as follows :— 
The applicant was employed as an agent by a firm in Mirza- 
pur. Goods were entrusted to him for sale in various districts 
in Lower Bengal, and from time to time as he sold goods, he 
remitted money to his employers at Mirzapur. Finally, at 

E © EEr Rev. No. 30 of 1910, 
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February, 19. 
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Tudal, J. 
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the end of the cold weather, he was called upon to furnish 
accounts. He offered Rs. 500 as a deposit, but did not submit 
_any account. It has been found that he failed to submit any 
account and that he failed to pay even the Rs. 500 which 
he had first offered to deposit. There can be no question or 
doubt that the applicant had to account for either the goods- 
or the money, and that he failed to produce either. 


` Objection is taken that the ‘courts of Mirzapur had no 
jurisdiction to try the case against the accused, as the charge 
showed he had embezzled the, money at various places in 
Lower Bengal. In view of the decision in Q. E. v. O'Brien (£), 
it seems to me that the Mirzapur courts had jurisdiction to 
try the case. It is impossible, to state exactly where the act of 
embezzlement or the varions acts of embezzlement took place ; 
but they must have taken, place either at Mirzapur, or at one 
of the various districts where the applicant travelled in order 
to sell his master’s goods. Section 182 of the Code: would apply, 
it seems to me, equally well. But even if there be any such 
irregularity, section 531 is clearly a bar to the interference by 
this Court in the matter merely on this ground. The second 
point pleaded is that the matter is merely one of a civil nature. 
With this I cannot agree. The applicant’s behaviour clearly 
discloses a dishonest intention. The sentence in my opinion 
calls for no interference. The applicant was in a position 
of trust, and fully deserves the punishment which has been 
awarded. I therefore dismiss the application. The applicant 
must surrender, and serve out the remainder of his sentence. 


E Application dismissed. 
(x) [1896] I. L. R., 19 All, 111. i 


~ 
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GANESH SINGH 
Versus 
DEBI SINGH* 


Code of Civil Procedure (Act V of 1908), Order XXXIV, rule 1g—Usu- 
Jructuary mortgage—Possession not given to mor teagee—Suit for 
possession contpromised—Mor tgagee taking simple money decree—Sale 
of mortgaged property. 

Where a usufructualy mortgagee not having obtained possession 
brought a suit therefor, but consented to take a simple money-decree 
instead, Ae/d that he was entitled in execution of the consent decree to 
bring the mortgaged propeity to sale. 

Madho Prasad v. Baty Nath, (1905) A.W.N., 152, Hem i v. Behart 
Gi, L L. R., 28 All, 58; Xwsngh Das v. unna, 6 A. L. J. Ra 731, 
distinguished. Rai Kashi Pershad Singh x Pabu Dhuleep oan Pat 
8 C. W. N., 264 followed m prmciple. 

EXECUTION SECOND APPEAL from a decree of Austin 
Kendall Esq., District Judge of Cawnpore confirming a decree 
of Pandit Mohan Lal Hukku, Subordinate Judge of Cawn- 
pore: 


. 


Proceedings in execution. _ 
_The facts were as follows :— 


The respondent, Debi Singh, executed a usufructuary 
mortgage in favour of Ganesh Singh. Possession over the 
mortgaged property was, howevér, not given to the mortgagee 
and consequently he brought a suit for possession. The 
parties came to terms and filed a compromise in accordance 
with which a money decree was passed in favour of Ganesh 
Singh. Subsequently, on default of payment in terms of the 
compromise decree, Ganesh Singh applied for the execution 
of the decree -by the attachment and sale of the same 
property which had formed the subject-matter of the mort- 
gage. ` 

The judgment- debtor objected that under the provisions 
of section 99 of the Transfer of Property Act [the same as 
Order 34, rule 14-0f Act V of-1908] the property was not 


°F S. A`No. 530 of 1909. 
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liable to sale. Both the courts below allowed the objection, . 
holding that the property could not be sold. 
The decree-holder appealed. 


Purushottam Das Tandon, (with him Rama Kant Malaviya 
and Madan Mohan Malaviya) for the appellant, submitted that 
the principle of section 99 of the Transfer of Property Act 
or of Order 34, rule 14 of the new Civil Procedure Code 
was that where a mortgagee had a subsisting mortgage he 
should not be allowed to bring the mortgaged property to 
sale otherwise than by instituting a suit for sale in enforcement 
of the mortgage. The object of section 99 of the Transfer of 
Property Act was to prevent the mortgagee from depriving 
the mortgagor of his equity of redemption while his own 
remedies under the mortgage were open to him as against 
the mortgagor. Neither the section nor the rule had reference 
toa case where the mortgagee had no remedies open to 
him under the mortgage and where the mortgage had expired, 
having merged into a compromise decree. In the pre- 


sent case the decree-holder had obtained a compromise 


decree in a suit brought upon the basis of the mortgage. He 
could not now bring a second suit on the basis of that 
mortgage. He was no longer a mortgagee and by taking 
out execution of his decree he was not depriving the 
mortgagor of any rights under any mortgage. The 
judgment-debtor had consented to the decree being passed 
against him and he was estopped from objecting to the 
execution of it. 


Jogendra Nath Mukerji, for the respondent, submitted 
that the word ‘mortgagee ’ in section 99 of Transfer of Property 
Act or in Order 34, rule 14 of the Code of Civil Procedure 
was quite comprehensive. and did not necessarily refer to the 
case of an existing mortgage. 


He relied on 


Madho Prasad Singh v. Baij Nath, [1905] 25 A. W. N., 152. 
Hem Ban v. Behari Gir, [1905] I. L. R., 28 AN., 58. 
Narsingh Das v. Musammat Murna, [1909] 6 A. L. J. R, 731. 


Purushottam Das Tandon replying, submitted that in none 
of the above cases was there a compromise decree in question 
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‘and that for that reason they were distinguishable from the 
present case. The case of 


Rat Kashi Pershad v. i Narain, [1904] 8 C. W. N., 264, 
was more in point 


The judgment of the Court was delivered by 


KNOX, J.—This second appeal arises out of execution 
proceedings, taken by one Ganesh Singh on the basis of a 
compromise decree obtained by him on the 29th of August, 
1907. - 

On the 8th of March, 1907, Debi Singh’ had executed a 
deed of usufructuary mortgage in favour of Ganesh Singh. 
Possession over the property mortgaged was, however, not 

‘given and in consequence Ganesh Singh brought a suit for 
possession. The parties came to terms with each other with 
the result that in accordance with the compromise a simple 
money decree was passed in favour of Ganesh . Singh. One 
af the terms of the compromise embodied in the decree was 

. that the decree was not to be executed for 2% months, At 
the end of this period as payment had not been made, Ganesh 
Singh asked the court to attach and bring to sale the property 
which had formed the subject-matter of the mortgage, dated 
the 8th of March, 1907. 


‘The judgment-debtor objected that the mortgagee was 
not entitled to bring this property to sale otherwise than by 
instituting a suit for sale in enforcement of the mortgage 
(Order 34, rule 14 of Act No. V of 1908). 


The court of first instance sustained the objection, and ` 


in appeal the order of the first court was upheld. 


The decree-holder comes here in second appeal and 
urges that the court below has erred in holding that the 
appellant cannot bring the property in dispute to sale without 
instituting a suit on the mortgage for sale. 


In support of his contefition the learned Vakil laid stress 
upon the-fact that the decree under which proceedings had 
been taken was a compromise decree, and therefore Order 34, 
rule 14 did not apply. 


The learned Vakil for the respondents aeanoed the 


orders of the courts below upon the authority of Madho 
; (53 


CivIL, 
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Prasad Singh and others v. Baif Nath (1), Hem Ban v. Bihari 
Gir (2), and Narsingh Das v. Musammat Munna (3). All these 
cases, however, are distinguishable from the present case. In 
none of them had the judgment-debtors in any way consented 
to the decree passed against them.. The facts of the present 
case bring it.within the principle laid down by the Calcutta 
Court in Rai Kashi Pershad Singh v. Babu Dhuleep Narain 
Sahu (4). Both in the case here and in the -case there the 
decree was passed on a compromise, and we agree with the 
Calcutta Court in holding that the respondents are consequent- 
ly estopped from objecting to it. The case here is even 
stronger than the Calcutta case, and as the Calcutta Court 
observe, whether it be a good decree or a bad decree the court 
executing the decree cannot call it in question but must 
execute it. “+ 


For these reasons we decree the appeal, set aside the 
orders of both the courts below, and return the case to the 
first court through the lower appellate court, with directions 
to readmit the proceedings upon its pending file and to dispose 
of them on their merits. The appellant will get his costs in 
all courts. 


PROT g +. Appeal decreed. 
(1) [1905] 25 A. W. N. 152. , 
(2) [1905] I. L. R., 28 All. 58. 7 
(3) [1909] 6 à. L J}. R, 731. f 
(4) [1904] 8 C. W. N., 264. 
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. MATHURA PRASAD PANDE 
Versus 


GAURL SHANKAR DAS AND ANOTHER.* 


Code of Civil Procedure (Act XIV of 1882), section 308—Code of Cini 
_ Procedure (Act V of, 1908), Order XXI, rule 89—Forfeiture of 
depostt—Auction-purchaser—Refund of purchase-money. 


The Code of 1908 gives a discretion to the court whether to forfeit 
the deposit made by an auction-purchaser which the Code of 1882 did not. 
So’ where an auction-purchaser applied to get a refund of the purchase- 
money deposited in court as required by Order 21, rule 84, upon the 
sale having been set aside upon an application made by the judgment-deb- 
tor under Order 21, rule 89, the balance due by him not having been paid, 
and the court below réfused the application on the ground that the deposit 
had been forfeited to Government in consequence of the auction-pur- 


chasers default, 4edd that_in this case’ it would have been a pioper’ 


exercise of discretion by the lower court to have refunded the deposit. 


CIVIL REVISION against the order of Babu Triloki Nath, 
officiating Munsif of Benares:’ 


Application by auction-purchaser for refund of a portion 
of purchase-money deposited by him. 


The facts were these:— 


A house was sold in auction, for the sum of Rs. 2,200, in 
execution of a decree. The applicant, Mathura Prasad, was 
the purchaser. Instead of depositing in accordance with 
Order 21, rule 84, of the -Code.of Civil Procedure Rs. 550 
(being 25 per cent. on the amount of his purchase-money), 
he deposited Rs. 1,000. The balance of the purchase-money, 
which should have been paid within 15 days of the 
sale, was not, owing to certain circumstances, paid up. Thé 
judgment-debtor applied under Order 21, rule 82, of the 
Code to have the sale set aside ; and the sale was set aside and 
the decree satisfied. The auction-purchaser thereupon appli- 


ed for refund of the Rs. 1,000 which he had deposited. The 
l i 
* Civ. Rev. No. 54 of 1909 
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application was refused, he then came in revision to the’ 
High Court. 


Harendra iia Mukerji, (J. N. Chaudri with him), 
for the applicant, contended that under the circumstances 


Gaur! SHANKAR. of the case the amount deposited should not- be forfeited ; 


Knox, J. 


and that, at all events, that part of the deposit which was in 


` excess of 25 per cent. of the sale-price could nct, under the 


law, be forfeited, 


[KNox, J—Should you not have made the Government a 
party to this case 7]. 


As no formal order directing the amount deposited to 
be forfeited to the Government had yet been passed, the 
Government was not a necessary party. si 


What the court was empowered under Order 21, rule 86 
of the Code, to order tò be forfeited was the deposit of 25 per 
cent. of the purchase-money, and nothing more. This was 
obvious from reading together rules 84 and 86 of Order 21. “Thé 


~ deposit” which could be forfeited under rule 86; was the same as 


the “deposit of 25 per cent.” specified in rule 84. The court, 
therefore, had no jurisdiction to order forfeiture of any sum 
deposited in excess of the said 25 per cent. suchasum was 
practically a portion of the amount to be paid in under Order 
21, rule 85. 


Then, as to the deposit asa whole, the sale having been 
set aside under Order 21, rule 89, no part of the deposit should 
be ordered to be forfeited. Under section 308 of the former 
Code it was obligatory to order forfeiture ; the words were 
“shall be forfeited.” The present Code, however, made it a 
discretionary matter ; the words being altered to “ may, if the 
court thinks fit......... be forfeited.” Under the circumstances 
of the case the discretion ought to have been exercised in the 
applicant s favour. 


The opposite party was not represented. 
i 


Knox, J.— These proceedings arise out of an application 
made by a purchaser of immoveable property at a sale held 
by order of the court. The applicant sets out that upon 
his being declared the purchaser he at once paid into court 


i 
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the sum of Rs. 1,000 towards the purchase-money, although 
he was required only to deposit at that time 25 per cent. 
of the purchase money, 2. é., of Rs, 2,200. Before the balance 
of the purchase money was due from him the judgment-debt- 
or approached the court with an application under Order 
21, rule 89 of the Civil Procedure Code, 1908, and asked 
the court to set aside the sale under Order 21, rule 89. So far 
as we can ascertain from the record, along with this applica- 
tion the judgment-debtor deposited in court a sum equal to 


CIVIL. 


1910. 


MATHURA 
PRASAD 


U 
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Knox, J. 


five per cent. of the purchase-moriey for payment to the pur- . 


chaser. He also deposited in court a sum for payment 
to the decree-holder. We are not concerned with that in 
these proceedings. “It does not, however, appear that the 
judgment-debtor paid as he ought to have done, any of the 
expenses of the sale. By rules of the court this sum should 
have been paid in by court fees affixed to his application. 
No such court fees are to be found. Then, the present 
applicant approached the court with a petition asking that the 
money he had deposited, viz, Rs. 1,000, might be refunded to 
him. The reason for his not depositing the balance is stated 
by him to be a notice received by him from the judgment- 
debtor to the effect that he was going to have the sale set 
aside, and therefore no need arose for depositing the balance. 
The court refused to refund the money and the applicant 
comes to- us contending that as regards Rs. 450 out of 
the sum deposited by him, the court below had no juris- 
diction to declare it forfeited to Government and that it could 
` declare as forfeited only 25 per cent. of the purchase- -money 
which the purchaser is by law required to deposit immediately 
upon his being declared the purchaser. This contention 
appears to us to be sound and must prevail. As regards the 
balance be contends that the Code of 1908 vives the court 
discretion which the Code of 1882 did not, and that the court 
was no longer compelled to forfeit this deposit to Government. 
The Code of 1908 does give the court discretion and we think 
that the court should have, in the present case, exercised that 
discretion. At the same time owing to what had taken place 
apparently between the judgment-debtor and the purchaser, 
the expenses of the sale appear never to have been paid into 
court. While, therefore we set aside the order of forfeiture 
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regarding the remainder also, we under the circumstances 
of the present case} direct that the purchaser will be entitled 
to recover the sum deposited by him, upon his depositing 
by way of court fees such sum, if any, as should have been 
deposited hy the judgment-debto: when he petitioned the 
the court to set aside the sale. We make no order as to 
costs. ` 


B. K. M. Application allowed. 


JANAKRAJ KUARI 


VEVSUS 
PATESHRI PARTAB NARAIN SINGH AND 
OTHERS,* 


Practice—Procedure—Guaraian and Wards Act (VITI of 1890), section 
46—Reference to Munsif to record evidence and submit report—Report 
of Munsif treated by Judge as evidence—Refusal to appoint guardian. 


Where an application was made to the District Judge by a pardana- 
shin lady to be appointed guardian to her minor son and after fixing a 
date for hearing the application, the District Judge imder section 86 of the 
Guardian and Wards Act sent the case to the Munsif to take evidence and 
to report as to the fitness of the lady and the Munsif acted as directed 
and the Judge treating the Munsif’s report as evidence and upon the 
objection of the minor who was also examined, rejected the application 


„and the lady was notappointed guardian, Ae/d that the procedure was 


regular and legal. Ganesh Vithal v. Kusabai,\. L. R., 23 Bom, 698 and: 
Narayan Sridhar x. Ram Chandra, 1. L. R., 26 Bom., 716, distinguished. 


FIRST APPEAL from an order of F. D. Simpson, Esq., 
District Judge of Gorakhpur. 
Application for appointment of a guardian. 
The material facts will appear from the judgment. 
Girdhart Lal Agarwala, for the appellant. 
Al. E. Ryves and Muhammad Ishag, for the respondents. 
The judgment of the Court was delivered by 
KNOX, J—One Musammat Janakraj Kuari, a pardanashin 
lady, applied to the District Judge of Gorakhpur, asking that 


she may be appointed guardian to her minor son Pashpat 
“FE, A. F. O, No. 72 of 1909. 


- X 


VOL. VIIJ -` HIGH COURT. | 329 


Nath. The Judge fixed the roth of July, 1908, for hearing 
the application. Upon that date the lady was entitled to 
produce evidence in support of her application, and according 
to law the court was bound to hear’ such evidence as might 
be adduced by-her. The lady produced no evidence so far 
as we can ascertain from the record or from the learned vakil 
who appears heie on her behalf, The District Judge sent, 
as he was entitled to do under section 46, to the Munsif call- 
ing upon him fora report as to the fitness of the lady for 
guardianship. The Munsif took evidence, and apparently 
all the evidence produced before him, and in due course, sub- 
- mitted his report to the District Judge. The Judge, it then 
appears, treated the report submitted to him as evidence. 
He also examined the minor, and the mirior objected to his 
mother being appointed guardian, on the ground that she was 
a pardanashin lady in the hands of an objectionable karinda, 
Sarju Prasad, and under her management Government reve- 
nue had got heavily into arrears. Taking both these matters 
into consideration the Judge refused to appoint Musammat 
Janakraj Kuari guardian.- She comes in appeal to this Court, 
and on her- behalf it is contended that the court should not 
have decided the case upon the report of the Munsif. In 
support of this we are referred to the cases of Ganesh Vithal 
Jade w: Kusabai (1), and Narayan Shridhar Dharne v.. Ram 
Chandra Konddev (2). In the first of these cases the District 
Judge, did not fix-a date for hearing the application ; and in 
the second case too, the District Judge without fixing a date 
practically transferred the case to the Subordinate Judge. 
He handed over the whole of the enquiry to that officer. 
This distinguishes both'the cases from the present case, where 
the District Judge did fix a date. It was the applicant’s 
duty to adduce her evidence on that date. The District 
Judge having come to the conclusion that the lady was not 
fit to.be appointed as guardian, we should require the strongest 
possible evidence’to the contrary before we imposed upon the 
Judge, as intermediary between the Judge and the minor, a 
lady whom he considers unfit to perform the duties of 
guardian. The appeal is dismissed with costs which will in 
this Court include fees on the higher scale: 
i ' Appeal dismissed. 
(1) [1899] I. L. R., 23 Bom., 698. (2) [1902} I. L. R., 26 Bom., 716, 
l 47 
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DEPAN RAI AND OTHERS 
versus f i 


RAM KHELAWAN RAI.* 


Agra Tenancy Aci (No. TI of zgor, local) sections ro, 20— Usuf uctuary 
mortgage of sir lands—Possession not delivered to mortgagee—Suit to 
recover possession, not naintainable—In pari delicto potior est conditio 
defendentis—/udian Contract Act (IX of 1872), section 65. _ 

A usufructuary mortgage of sz lands was made to the plaintiff. 
Possession was not delivered to him. Ina suit by him either to recover 
possession or to recover mortgage money and damages by sale of the 
property : 2 

Held that the plaintiff was not entitled either to recover physical 
possession of the property or to get a refund 6f the money he had paid, 
but that he could get rent assessed on the exproprietary tenure. 


Wurlidhar v. Pem Raj, L L. R, 22 All, 205, followed. 
. Jijibhas Laldas v. Nagji Gulab, 11 Bom . L. Rep., 693, distinguished. 
SECOND APPEAL from a decree of Pandit Sri Lal, C.S. 
District Judge of Ghazipur, confirming a. decree of Babu 
Baij Nath:Das, Munsif of Ghazipur. 3 


Suit for possession or in the alternative for money. 


Facts of the case were as follows :— 


The defendants executed a usufructuary mortgage in favour 
of the plaintiff in respect of some sir plots on the 11th 
July, 1905, and covenanted as follows :— 


Isi khet ko Sahu apne qabza dakhal men rakhen ya apne taraf 
se shikmi asami lagawen, khet ka paidawar sahu apne sud ke rupia men 
tasaruf karaen, malguzari ham mugqiran apne ghar se sal basal diya karenge 
malguzari se sahu ko koi wasta sarokar nahin rahega, jab ke malguzari 
sahu mazkur ko lage to malguzari ka rupia saikara ek rupia mahwari 
ke sud jori ke pahle de kar tab pichhe dastabej ka rupia jis sun jeth 
ke purnwas: ke asal ke asal rupia -deden tub khet wa dastabej wapus 
karen, sarkari kagaz men mahajan apna nam likha len, khet men khesara 
ho ya hum log ya hamare koi warisan khet se bedakhal karen to us 
halat men sahu mazkur ko akhtiar de deten hain ke bedakhli ke tarikh 
se nuksani saikarai mahinwari do-rupia ke hisab sud jori kar numbari 
dewani men nalish karke kharcha samet hum logon ke jat wa jaidad 
manqula wo ghair manqula se sahu apna rupia wasul kar len. 


e S, A. No. 7 of 1909. 
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(This field’ the creditor may keep in his own possession 
dr may have it cultivated through sub-tenants. The creditor 
may enjoy the yield of the field in lieu of the interest on his 
money. We the executants shall pay the Government 
revenue every year from our own pocket. The creditor shall 
have nothing to do with the Government revenue. In case 
the creditor aforesaid’has to pay the revenue, then after first 
paying him off this money for the revenue with interest thereon 
at one per centum per month, shall we be competent to pay the 
principal amount secured by this deed on any Jeth Pournama- 
shi and get the deed returned to us. The creditor may have 
mutation of names effected in his favour is the revenue papers. 
If any damage occurs to the field or if we or our heirs dis- 
possess the creditor from the field, then in that case, we em- 
power the creditor aforesaid to sue in Civil Courts and recover 
- from our persons and moveable and immoveable properties the 
whole of his money together with damages at the rate of two 
rupees per cent. per month from the date of dispossession, 
and with all costs.) 

The physical possession, however, of the sz was not 
given to the mortgagee. The mortgagee brought this suit 
for possession and in the alternative for recovery of money. 
The court of first instance dismissed the plaintiff's suit so 
far as recovery of possession was concerned but gave him 
a decree for money under section 68 of the Transfer of Pro- 
perty Act, 1882. On appeal the District Judge confirmed 
the decree of the court of first instance. The defendants 
appealed to the High Court. 

M. L. Agarwala, for the appellants, contended that the 
appellants having become exproprietary tenants, their con- 
tinuance in cultivation did not amount to dispossession of 
the respondent. The mortgage of the proprietary rights in 
the stv was a valid mortgage, and the possession of the 
mortgagee as such had not been disturbed. He had the 
right to get rent assessed on the exproprietary tenancy 
of the mortgagor. The covenant in the mortgage-deed to 
deliver physical possession of the s¢x was invalid and the 
mortgagee cculd neither sue for delivery of possession nor 
for recovery of money. He cited 

Bhikham Singh x. Har Prasad, |1896] I-L. Ra 19 All, 35. 
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v. The covenant itself being illegal, the stipulation to pay damages 
Ran pani in the event of breach of such covenant also was illegal. 
Taylor v: Chester, [1869] L. R, 4 Q. B. 309. f 
Laxman. Lal K. Pandit v. Mulshankar, [1908] 10 Bom. L. R., 
553. x : 
Gopal au v? Kallappa, [1901] 3 Bom. L. R., 164, S 
Satish Chandra Banerji (with him Parmeshwar Dayat), 

i for the respondent, submitted that the appellant had divided 
the deed into two sections, vez, (1) usufructuary mortgage 
of proprietary rights and (2) usufructuaty mortgage of ex- 
proprietary tenancy. This was not the correct interpretation 
of thedeed. There being a personal covenant to pay the ` 
mortgage was anomalous, and à suit 0 recover the money 
could be brought. a f l 

[PIGGOTT, J.—But the deed had the effect of extinguishing 
the exproprietary tenancy,] | ` 

Yes, but the mortgagor was perfectly within his rights 
to do so, as he could legally surrender the holding under 
section 83 of the Agra Tenancy Act, 1901, 

Even on the assumption that there was a usufructuary - 
mortgage of the exproprietary tenancy the parties were not zz 
part delicto, because the High Court under the old Rent Act 

~ had held that usufructuary mortgage of occupancy holding was 
valid and it was not till 1906, że. after the execution of this 
mortgage that the High Court decided that the law had 
been altered by the new Tenancy Act. Under the circum- 
stances the mortgagee was entitiled to recover his money under 
section 68 (4) of Act IV of 1882, for Possession not having 
been delivered, the mortgage security did materially diminish. 

Ganesh Singh v. Sujhari Kuar, [1887] L. L. R , 10 All, 47 
If the mortgage failed by reason of the prohibition con- 
=o tained in the Tenancy Act, -section 65 of the Contract’ Act 
applied and the mortgagee could recover the money under 

that section. . . 
Jijibhai Laldas v, Nagji Gulab, [1909] 11 Bom. L. R., 693. 
\ Gulab Chand v, Fulbai, [1909] 11 Bom. L. R., 649. 


a” 
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Moreover, the transaction was really one of loan, and the 
bond simple money bond. Some money was advanced, and 
there were two ways pointed out in which the creditor’s claim 
might be discharged, wéz, (1) by putting the creditor in 
possession, and (2) by repaying the money with interest. 
There was an express covenant to repay the money, this was 
separable from other covenants in the deed and might be 
enforced. He referred to Indian Contract Act, section 58, 
and the illustration. ` 

M. L. Agarwala, in reply, submitted that section 65 of 
the Indian Contract Act had no application. ‘That section 
contemplated an agreement which was discovered to be void 
and not one which was void in its ver yinception. 

[TUDBALL, J.—In this case the parties understood that 
they were entering into a legal contract.] ; 

There is a fiction that every person is supposed to know 
law. When Act II of 1901 was passed it was very widely 
discussed, it must be presumed that the- parties knew of its 
provisions. If they entered into the transaction notwith- 
standing the express prohibitive clause in the Act, they must 
bear its consequences. ` 

[TUDBALL, J.—How do you distinguish the ruling in 11 
Bom. L. R., 693?] i 

“That case says that if two persons are equally guilty, the 
right of the person in possession must prevail. Here the 
plaintiff is not in possession. Moverover, the ruling is opposed 
to I. L. R., 22 All., 205. | 

The provision in the deed entitling the mortgagee to 
recover the money was dependent upon his suffering any 
loss in the field or being deprived of its possession through 
the default of the mortgagor. He could not avail himself of 
such provision, as the covenant to give possession was iñ itself 
illegal. 

' The judgment of the Court was delivered by 

TUDBALL, J—The facts of the case out of which this 
appeal arises are as follows :— 

The defendants-appellants were owners of certain lands 
which they cultivated as their sz. On the 15th of July, 1905, 
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they executed a document in favour of the plaintiff-respon- 
dent to the following effect: They set forth that they had 
taken a loan of Rs. 599 from the plaintiff, and had placed him 
in actual physical possession of their szr lands, so that he 
might cultivate the lands himself or through sub-tenants, 
in order that the plaintiff might recover from the income of the 
land the interest on his money, They made a stipulation as 
to the payment of revenue due on the lands, with which we 
are not concerned. They further contracted that they should 
redeem the mortgage only by paying the principal on the 
Puranmashi of Jeth of any year. They further stipulated that 
if they or any of their heirs in future should dispossess the 
plaintiff, then the latter should be able to recover from them 
the amount but with interest as damages at the rate of 24 per 
cent. per annum from their persons and property. The docu- 
ment nowhere contains a hypothecation of the property in ques- 
tion. It has been found as a matter of fact by the courts be- 
low that the defendants did not place the plaintiff in actual 
physicaf possession of the szv lands. 


The plaintiff came into court asking for the following 
reliefs :—(a) actual possession over the lands in suit with 
damages, or (6) in the alternative, for a decree for sale of the 
mortgaged property with costs and future interest, to recover. 
Rs. 599 principal and Rs. 144 interest by way of damages, 
The courts below have held that the plaintiff was not entitled 
to actual physical possession over the szr lands, inasmuch as 
the defendants became exproprietary tenants on the execu- 
tion of the document and as such were entitled to hold and 
cultivate the lands on payment of rent. They have further held 
that by reason of the plaintiff not having got actual posses- 
sion from the defendants, there ħas been diminution in the 
security offered by them and under section 68, Transfer of 
Property Act, the former was entitled to recover the money, 
and acçordingly they granted him a simple money decree 
only. The defendants have now appealed to this court and 
urge that in so far as the contract between the parties was 
for delivery of possession of the exproprietary tenure which 
came into existence on the execution of the mortgage it is 
void, but that in so faras it is a mortgage of proprietary 
rights, the contract was a perfectly legal one, and as the 
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appellants are ready to pay any rent which may be fixed 
upon their exproprietary tenure, the plaintiff is not entitled to 
any relief whatsoever. There can be no question that directly 
-the mortgage was executed the appellants became expro- 
prietary tenants of the lands, and, as such, were entitled to 
continue in cultivatory possession on payment of rent.” In so 
far asthe contract may be deemed to be an usufructuary 
mortgage of the exproprietary tenure, there can be no doubt 
that it is void in view of the terms of sections 10 and 20 of the 
Tenancy Act. In the case of Murlidhar v. Pem Raj () 
which was decided under the old Act No. XII of 1881, it was 
held that if the vendor of land contracts to put the vendee in 
cultivatory possession of the szy land, the contract is void and 
the vendee cannot recover any part of the sale consideration 
on the failure of the vendor to put him in suck possession. The 
present is a case not of sale but of mortgage, but under the 
Tenancy Act a mortgage of exproprietary right is as invalid 
as the sale mentioned in the above ruling. On behalf of the 
respondent no attempt has been made to support the deci- 
` sion of the lower court, but it has been urged that in view of 
the terms of section 65, Contract Act, now that the contract 
has been discovered to be void, the plaintiff is entitled to the 
return of his money. Attention on this point was. called to 


the ruling /ztbhat Laldas v. Nagjı Gulab, (2). The position 


of the parties in the case quoted was the reverse of the posi 
tion occupied by the parties to the present appeal. In tha 
case a certain alienation was declared te be void on accoun 


of the terms of the Bhagdari Act 1862. The- raasferee had - 


actually been put n possession, and the alienor came into 
court suing for possession, of the property on the ground that 
the transfer was void. The court decreed the claim only on 
the terms of the plaintiff refunding the money which he had 
received from the defendant, on the principle that he who 
seeks equity must do equity. The case is an example of the 
rule zz pari delicto potior est conditio defendentis. In the pre- 
sent case the parties are in a totally different position. The 
defendants are in possession and the plaintiff seeks to enforce 
. an agreement which is void. As was observed by BANERJI, J. 


(1) [1899} I. L. R., 22 All., 205. 
(2) [1909] 11 Bom. L. Re 693. 
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in 22 All, 205, to accede to the plaintiff's request would be 
equivalent to enforcing an agreement the consideration of 
which was unlawful. That case was of a transfer of an occu- . 
pancy holding. In our opinion the parties must be held to 
have known at the date of the execution of the mortgage-deed 
that the transfer of an exproprietary interest in the s¢r land 
was contrary to the provisions of the Tenancy Act and there- 
fore void. The parties therefore are zm part delicto, and the 
case is clearly one of those in which relief can not be given to 
the plaintiff. Section 65, Contract Act, does not apply to 
these circumstances. As the mortgage, in so far as it isa 
mortgage of proprietary rights, is a perfectly valid one, it is 
open to him to have rent assessed on the exproprietary tenure 
and to recoyer it from the defendants, who would be entitled 
to redeem the mortgage on the date mentioned in the -mort- 
gage bond. In the present case the plaintiff is not entitled to 
any relief whatsoever. In this view of the case, we allow the 
appeal, set aside the decree of the courts below and dismiss 
the plaintiff's suit and with costs in all courts. 


P, D. . Appeal decreed. 
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Limitation Act (XV of 1877), schedule IT, articles 91, 1r41—Suit by minor Sree OT. 
to recover possession of. property transferred by guardian—Cancella- BANERJI, J. 
tion of the document ancillary —Decree for possession conditional upon 

' restoring what was for minors benefii— Practice. 
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The natural guardian of a minor sold certain immoveable property 
belonging to the minor. The minor brought a suit to recover possession 
of that property. It was found that the minor had benefited to a certain 
extent by the sale. A decree was accordingly made in his favour for 
possession,,subject to the condition of his restoring the amount by which 
he had benefited. Upon second appeal the suit was dismissed as barred 


by limitation, the article applied being 91 of schedule I! tothe Limitation 
Act : 


eid that the article applicable was article 141, and not article 91, 
the substantive rehef being the recovery of possession and the cancella- 
tion of the instrument being ancillary, and that the suit was not barred by 
limitation. 

Held further that the priaciple applicable in respect of sucha 
transaction is to make a decree for the pioperty transferred by the guar- 
dian, but to attach to the decree the condition of refunding to the trans- 
feree so much of the consideration as was for his benefit or for which 
there was a justifying necessity. 


APPEAL under section 10 of the Letters Patent from a 
decree of Mr. Justice RICHARDS reversing a decree of Babu 
Khettar Mohan Ghose, second Additional Judge of Aligarh, 
who modified a decree of Munshi Muhammad Husain, Munsif 


of Etah. 


Suit for declaration and possession. ' 


The facts were as follows :— 


The plaintiff came into court on the allegation that during 
his minority his mother under undue influence exercised by 
the defendants executed a sale-deed of the plaintiff's property 
tothem on the 7th July, 1896, without any necessity and 
without any right and prayed for a declaration that the sale- 
deed was null and void and for possession of the property. 
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The plaintiff attained majority on July Ist, 1901, and the 
suit was filed on the 14th August, 1907. The court of first 
instance found that out of Rs. 400 the consideration of the 
sale-deed, Rs. 285 was taken for legal necessity. This finding 
was affirmed by the lower appellate court. That court also 
found that the mother as de facto guardian was competent to 
execute the sale-deed in question and that it was executed 
for the benefit of the minor. The decree passed by that court 
was that the plaintiff was to get back possession of the pro- 
perty on payment of Rs, 285. The defedants appealed to the 
High Court, where the appeal was allowed by the follow- 
ing.judgment of : 

RICHARDS, J.:—This was a suit in which the plaintiff claimed a 
declaration that he was the owner of certain property and that his mother 
Musammat Bhawani had no pewer to make a transfer during his minority 
and that a sale-deed executed by his mother in favour of the defendant 
should be cancelled and that he be put in possession of the property. The 
facts are fairly simple. At the time of execution of the sale-deed -in 
question a decree had, been passed by a court against the plaintiff him 


self in respect of a debt due by his father. He was then a minor and his 
mother was his guardian in the suit and his natural guardian also, The 


courts below have held that a part of the sale at least was for the benefit - 


of the minor. The sale was a sale of % the property and by its means 
the other halt was saved. The consideration money was Rs. 400 and 
the lower court has held that out of‘ Ks. 400, Rs. 285, was raised’ by the 
sale for the benefit of the minoz. Had the court found that the whole 
transaction was also for the benefit of the minor under the circumstances 
of the present case, I do not think any one could find much fault with the 
decision. However, where a minors property is concerned, the court is no 
doubt, quite right to be very strict. The minor came of age in IgoI 
and the suit was not instituted until r4th August, 1907. It seems to me 
that the plaintiff should have instituted the suit at a much earlier date. 
He waited until his mother was dead. The defendant could not be 
expected to produce the bonds and the delay- caused great difficulty to 
the defendant. One of the pleas raised is that the suit is barred by Act 91 
ofthe Limitation Act XV of 1877. The authorities on this subject are 
not very clear. I think that it may be safely laid down that article gi 
does apply to cases in which it is necessary that the deed should be set 
aside, that is to say, to cases in which the plaintiff cannot get his property 
until the deed is set aside. The court of first instance held that the 
consideration to some extent failed, and gave the plaintiff a decree for 
possession of a proportionate part of the property. The lower appellate 


- court gave the plaintiff a decree for possession of all the land and cancelled 


the sale-deed on condition of the plaintiffs paying Rs. 285 within a time 
named. If the money was not paid the suit was to be dismissed. 


a 
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Having regard to the fact that at the time the sale-deed was executed, 
a decree was actually out against the plaintiff, and further that the decree 
is referred to and mentioned in the sale-deed and also to the fact that 
the main ‘object of the sale was to satisfy the decree, I think that 
the sale-deed may fairly be treated as-if it were a deed expressly made by 
Musammat Bhawani as guardian of the minor. If it was so made and 
if it was not fraudulent (and void on this account), I think it must be 
considered-as the deed of the plaintiff himself. The act ofa guardian 
ofa minor as such, is the act of the minor. It was necessary therefore 
for the plaintiff to set the deed aside before he could regain possession 
of his property. His own plaint and: the prayer contained therein 
demonstrate that he and his advisers considered that the deed must be got 
rid of before the property could be claimed. 


I think that having regard to the circumstances of the present case 
the plaintiff ought to be strictly confined to his plaint. On the facts of 
the case, I hold that article 91’of the Limitation Act XV of 1877 does 
apply and the suit is barred by limitation. 


I therefore allow the appeal, set aside the decrees of both the courts 
and dismiss the plaintiff's suit with costs in all courts. P 


The plaintiff thereupon appealed under section 10 of the 
Letters Patent. 


Ghulam Mujtaba, for the appellant, submitted that the suit 
being one for possession of immoveable property was governed 


by Art. 144 and not Art. 91 of the Limitation Act and relied. 


on . , 
Abdul Rahman v, Sukhdayal Singh, [1905] 1. L. R., 28 All., 30. 


Gulzari Lal, for the respondents, submitted that apart from 
the question `of limitation the finding of the first court of 


appeal being that the sale by the guardian was for the benefit © 


of the minor, the suit ought to have been dismissed, 


As to the question of limitation, he contended that the 
case in I. L. R., 28 All, 30 related to a transfer by a guardian 
which was beyond his power and not to a valid transfer for the 
benefit of the minor, He relied on 


‘Hasan Aliv. Nazo, [1889] I. L. R., 11 All., 456. 

Chunder Nath Bose v. Ram Nidhi Pal, [1902] 6 C. W. N., 863. 

Jenki Kunwar v. Ajit Singh, [1887] I. L. R., 15 Cal., 58, P. c. 
_ Gajeshri Prasad v. Dharam Dat, [1888] 8 A. W. N., 152. 

Malkarjun v. Narhari, [1900] I. L. R., 25 Bom., 337, P. C. 
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The suit was governed by Art. 44 or 91 of the Lmitation 
Act ard the plaintiff must get rid of the sale before he got 
possession of the property. He further submitted that it 
would not be just and equitable to deprive the respondents 
of the possession of the property sold to them for valid 


necessity after such” a length of time. ‘It would be more 


equitable to allow them to retain the property on payment of 
the portion of the consideration which had not been proved 


‘to have been paid for necessity. 


Gobind Singh v. Baldeo Singh, [1903] l. L. R., 25 All, 330. 

Ram Dei Kunwar v. Abu Jafar, [1905] I. L. R., 27 All., 494, 
relate to a different state of things. 

The judgment of the Court was delivered by 

BANERJI, J.—The suit out of Which this appeal has arisen 
was brought by the plaintiff-appellant to recover certain pro- 
perty sold by his mother Musammat Bhawani during his 
minority on the zth of July, 1896. The plaintiff attained 
majority on the Ist of July, 1901, and instituted the suit on 
the 14th of August, 1907. His allegation was that his mother 
had no authority to sell the property and that there. was no 
necessity for the sale. He asked for a declaration that. the 
sale was void and could not affect his interests, and, as stated 
above, he sought to recover possession of the property com- 
prised in the sale. The court of first instance decreed the 
claim in part. The.lower appellate court held that the sale 
by the mother was for the benefit of the minor to the extent 
of Rs 285, that is to say, that there was necessity for raising 


- that sum for ‘the benefit of the minor and to save his other 


property, and that to that extent the minor was liable, It 
made a decree for possession subject to the condition that 
the plaintiff should make good to the defendants Rs. 285. 
Otherwise the suit would stand dismissed. From this judg- 
ment two appeals were preferred and were disposed of by a 
learned Judge of this Court. He held that the claim was 
barred by limitation, not having been brought within three 
years from the date on which the plaintiff attained majority, 
and he applied to it the provisions of article 91 of schedule II 
of the Indian Limitation. Act, No. XV of 1877, and dis- 
missed the suit in its entirety. From the judgment of the 
learned Judge of this Court this appeal and the connected 
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appeal No. 83 of igog have been preferred. It is contended 
that article 91 of schedule [I of the Limitation Act of 1877 
does not apply'to a case like this. In our judgment this 
contention is well founded: The suit of the plaintiff is not one 
to set aside a document executed by himself, but to recover 
immovable property belonging to him which according to 
him had been alienated by his guardian without valid autho- 
rity to do so. Such a suit is in reality a suit for the recovery 
of immovable property; and the prayer for a declaration that 
the sale does not affect the plaintiff’s rights is only-ancillary 
to the substantive claim for possession. As was pointéd out 
by the Madras High Court in Unniv. Kunchi Amma (*): 
“When aperson seeks to recover property against an ins- 
trument executed by himself or one under whom he claims, 
he.must first obtain the cancellation of the instrument, and 
the three years’ rule enacted by article 91 applies to any 
suit brought by such person.” But “where an instrument 
of. alienation is executed by a person who is not the full 
. owner of the property but has only conditional authority to 
dispose of it, that article would not apply.” The learned 
judges proceed to observe, “such are the cases of a guardian 
of a minor, the manager of a Hindu family or the sonless 
widow in a divided Hindu family. In these cases, as was 
argued by the appellant’s vakil, it is not only not necessary, 
but it is not possible,-to have the instrument of alienation 
cancelled and delivered up, because, as between the parties to 
it it may bea perfectly valid instrument. All that is needed 
isa declaration that the plaintiff’s interest is not affected by 
the instrument, and that declaration is merely ancillary to 
the relief which may be granted by delivery of possession.” 
A similar view was held by this Court in several cases of 
which we may refer to, the case of Abdul Rahman v. Sukh 
Dayal Singh (2). The same principle was laid down in Jham- 
man Kunwar v. Tiloki (3):and also in Ram Det Kunwar v 
Abu Jafar (4). We are accordingly unable to agree with 
the learned Judge's view that article 91 applies to a case like- 

(1) [1890] 1. L. R., 14 Mad, 26. ant 

(2) [1905] I. L. R., 28 All., 30. 

(3) [1903] 1. L. Ry 25 All, 435°, 

(4) ‘(r905]-1. L. R. 27 All, 494. 
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this and that the suit should have been brought within three 
years of the date on which the plaintiff attained majority, 
The article applicable to such a suit is jn our judgment 
article 141. It was contended by the learned vakil for the 
respondents that as the lower appellate court in its judg- 
ment held that the sale made by the plaintiff’s guardian was 
for necessity, a decree for possession of the- property ought 
not to have been made. It is true that in its finding on issue 
No. 5 the lower appellate court said that Musammat Bha- 
wani as de facto guardian was competent to execute the sale- 
deed of 7th July, 1896 in favour of the defendants and that 
it was executed for the plaintiff’s benefit, but this finding 
must be read with the finding on the 4th issue which is to 
the effect that’ a portion of the consideration for the. sale, - 
namely Rs, 285, was for the benefit of the plaintiff. The 
learned additional Judge accordingly made a decree for 
possession subject to the condition that the plaintiff should 
pay to the defendants the aforesaid sum of Rs. 285, within 
atime fixed. We think that the lower appellate court was 
right in making a decree in the terms referred to above. 
The guardian of the plaintiff had no authority to sell his 
Property except for his benefit, and if the plaintiff benefited 
only in respect ofa part of the sale consideration, he is in 
equity liable to make good to the purchasers the portion of 
the consideration by which be benefited, and he would be. 
entitled to recover the property only on condition of his pay- 
ing to the purchasers that portion of the consideration, The 
learned vakil for the respondents asks us to affirm the decree 
of the first court which granted to the plaintiff a decree for 
a portion only of the property., We find no justification for 
the course adopted by that court: The principle hitherto 
applied by the courts in respect of such transactions is to 
make a decree for the property transferred by the guardian 
but to attach to the decree the condition that the plaintiff 
should pay to the transferee so much of the consideration - 
as was for his benefit or for which there was a justifying 
necessity. We may referto Gobind Singh v. Baldeo Singh - 
(1) in which the widow of a separated Hindu had sold. 

property belonging to the estate of her deceased husband, 


(1) [1903] I. L. R., 25 All, 330. 
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and the sale as to a portion of the consideration was justified 
by legal necessity, and as to the remainder of the considera- 
tion not so justified. It was held thatit was competent to the 
next reversioner to sue for and obtain a decree for the property 
on payment of such portion of the consideration as represent- 
ed moneys borrowed by the widow for legal necessity. The 
principle laid down in that case applies to a sale by a guardian 
where a part only of the consideration was such as was 
binding upon the minor. The same view was held in the 
case of Ram Dei Kunwer v. Abu Jafar (1). For these reasons 
we are of opinion that the decree of the ‘lower appellate 
‘court was right. We accordingly allow the appeal, set aside 
the decree of this Court, and restore that of the lower appellate 
court with costs. We extend the time for payment of Rs, 285 
mentioned above for a period of two months from this date. 


S. K. Appeal allowed. 
(1) [1905] I. L. R., 27 All, 494. 
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USUF HUSAIN.* . 
Pre-emption, sutt for—Sale to stranger who before suit becomes co-sharer. 

The defendants, vendees, in a suit for pre-emption, purchased certain 
shares in eight villages on June 11, 1907. They were then admittedly 
strangers. A suit to pre-empt that sale was instituted on Gctober 5, 1907. 
Before this suit was instituted, namely on August 21, 1907, the vendees 
purchased shares in five out of the eight villages. A suit to pre-empt 
this sale was brought and decreed. The pre-emptors, however, failed to 
deposit the price within time and their suit stood dismissed. The defen- 
dants thus became by virtue of their purchase indefeasible owners and co- 
sharers. Æelď that they could not be ousted from the five villages 
purchased by them. 

APPEAL under section 10 of the Letters Patent against a 
decree of Mr. Justice GRIFFIN upholding a decree of Moham- 
mad Rafique, Esq., District Judge of Jaunpur who confirmed a 
decree of Babu Harbandhan Lal, Munsif of Jaunpur. 

Suit for pre-emption. 


The material facts are these :— 


- The appellants, who were strangers, purchased shares in 
eight villages on the 11th of June, 1907. A suit for pre- 
emption was instituted against them by the plaintiff-respon- 
dent on ‘the 5th of October, 1907. Meanwhile, on the 1st of 
August, 1907, the appellants had purchased-other shares in 
five villages out of those eight villages. The plaintiff. 


‘respondent brought another suit for pre-emption of those 


shares in the five villages. A decree was passed in his ~ 
favour in the second suit, but he did not pay the purchase 
money and the suit was consequently dismissed. 


`The present suit was decreed by both the courts below, 
The defendants appealed to the High Court where their ` 
appeal was dismissed by the following Judgment of 

GRIFFIN, J.—The learned counsel for appellant is unable to produce 


any authority showing that it was necessary, under.the circumstances of 
this case, to make the other members of the vendee’s family parties to the 


° L. P. A., No. 65 of 1909. 
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suit, The findings of facts are against the appellant. In my opinion there 
is no force in this appeal. It 1s dismissed, 


The defendants thereupon preferred an appeal under section 
roof the Letters Patent. 


_ Ishag Khan, for the appellants, submitted that the appel- 
lants having purchased shares in five of the villages on 21st 
August, 1907, before the institution of this suit were not 
strangers, They were as to the five villages co-shares at the 
time this suit was brought, though subject to the right of 
pre-emption by the respondents, The appellants did not 
raise this plea before because their title had not become 
perfect, : ` 


Ghulam Mujtaba, for the respondent, submitted that as 
the title of the appellants was not absolute at the time this 
suit. was brought they were strangers for the purposes of 
this suit, As a matter of fact subsequent to the institution 
of the present suit another suit for pre-emption had been 
brought as to the shares sold in the five villages on 21st August, 
1907. A conditional decree was given to the respondent 
entitling him to ‘pre-empt the shares sold on 2Ist August, 
1907, on payment of the price within a certain time. The 
respondent failed to paythe price, and so the title of the appel- 
lants -became absolute. But their title became: absolute 
after their appeal before Mr. Justice GRIFFIN had been dis- 


missed. Consequently their title was not absolute when the 
suit was brought. : 


, _ [BANERJI, J.—But they were co-sharers at the time the suit 
was brought. Though their title was a defeasible one] 


The respondent relied on 


Rohan Singh v. Bhau Lal, [1909] 6 A. L. J. R., 699. 
Kaleshar Rai v, Nabiban Bibi, [1906] L. L. R., 28 All., 642. 


At any rate regarding three out of the eight villages the appel- 

lants were strangers, ; . 
dshaq Khan, in reply:—the appellants did not claim the 

three villages, - ' 
The judgment of the Court was delivered by 


STANLEY, C, J. :—This is an appeal under the Letters 
Patent in a pre-emptiomcase. The appellants are the vendees 
who purchased shares in 8 villages under a sale-deed of the 
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rith of June 1907. They were at the date of this purchase 
admittedly strangers to the villages in question. The suit 
to pre-empt this sale was instituted on the 5th of October 
1907. Before this suit was instituted, namely on the 21st 
of August, 1907, the appellants purchased shares in 5 of the 
8 villages and thereupon became co-sharers in those villages, 
A suit was brought by the plaintif-respondent to pre-empt 
-the sale of the 21st of August 1907, andsa decree for pre- 
emption was passed in his favour, but he failed to pay the 
purchase money and consequently the suit was dismissed. 
The effect of this decree .is that the appellants have now an 
indefeasible interest in the five villages in question and .this 
interest they acquired prior to the institution of the suit ‘out 
of which this appeal has arisen. Their title’ accrued at the 
date of their purchase but their interest would have passed 
to the plaintiff pre-emptor if he had carried out the decree 


-in his favour for pre-emption. When he failed to do so the title’ 


of the appéllants became indefeasible. 


It is contended by the learned counsel for the appellants 
that by reason of the purchase of the 21st of August, 1907, 
they are entitled to shares in five of the villages, and are by 
virtue of that purchase indefeasible owners and co-sharers, 


The learned vakil for the respondent resists this conten- - 
tion and relies upon the decision of RICHARDS and ALSTON, JJ., 
in the case of Rohkau Singh v. Bhau Lal and others (1). 
That case is clearly distinguishable from the present inasmuch 
as the purchase in that case was made after the institution 
of the suit for pre-emption. Another case which has been 
relied upon is that of Kaleshar Rai v. Nabiban Bibi (2). In 
that case it was held by our brother RICHARNS that where in 
a suit for pre-emption it appeared that the vendee had prior 
to the date of the suit made a second purchase in regard - to 
which no suit had been filed prior to the date of the institution 
of the suit in regard to the first purchase, but limitation had 
not expired in regard to the second purchase, the vendee 
could not be considered by virture of his second purchase to 
have been a co-sharer at the date of the institution of the 
suit for pre-emption of the first sale. Thatcase is also dis- 


(1) [1909] 6 A. L. J. Rọ 699 
(2) [1906] I. L. R, 28 All, 642. 


~ 


“3 


ar eg 


VOL: VIL] - HIGH COURT. > 347 


tinguishable from the present case because there it was open 
to the parties seeking pre-emption to pre-empt also the second 
sale. The case béfore us is- different inasmuch as the 
appellants have acquired an indefeasible title under their 
second purchase and are co-sharer in the full sense of the 
word. A suit for pre-emption was brought in respect of the 
„second sale and has failed. 

A case closely resembling the present is that of Bhagwan 
Das v. Mohan Lal‘). In that case it was held by a Bench 
of this Court of which one of us was a member that if a 
stranger purchases a share in a village in respect of which a 


right of pre-emption exists in favour of co-sharer but sub.: 


sequently to such purchase and before any suit for: pre- emp- 
tion is brought in respect of such shares, becomes himself, 
apart altogether from the purchase in dispute, a co-sharer 
iñ the village, he cannot be ousted by any co-sharer not 

having superior pre-emptive rights to himself. In the course 
` ofthe judgment the principlè applicable to such cases is 
stated as follows :—“ That principle seems to us to be that 
where a sharer has in violation of the provisions of the wayz- 
ul-arz been sold to a strahger, if before the institution of a 
suit for pre-emption that share has found its way into the hands 
of a co-sharer whose rights of pre-emption as such are equal to 
those of the plaintiff in a suit for pre-emption, subsequently 
instituted, then the pre-emptor’s suit will fail. The reason 
of the rule seems to be that, as the object- and cause of the 


institution of pre-emptive rights is the desire to keep strangers ` 


excluded from the co-parcenary body, that reason and object 
cannot justify a pre-emptive suit by one co-sharer against 
another, to compel the latter to surrender a share over which 
his pre-emptive rights are on the same level as those of 
the plaintif” We may point out ‘here that this question 
was not discussed before the learned Judge of this 


Court or in the lower appellate court. The reason for 


that was that at the date when the appeals were heard 
the plaintiff-respsndent had obtained and held a decree 
for pre-emption. This is a matter which must be considered 
when the question of the costs of the litigation are disposed 


of. 
(1) [1903] I.L. R, 25 AIL, 423, 
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The result will be that the plaintiff-respondent will not 
get a decree for pre-emption in respect of the shares in the five 
villages which have been purchased by the appellants under 
the sale-deed of the 21st of August, 1907, but he- will be 
entitled ‘to pre-empt the shares in the rest of the villages, 
Before we can finally dispose of the appeal we must refer an 
issue to the lower appellate court for the purpose of determin- 
ing the price attributable to the shares of the villages in 
question. The issue will be as follows :— 


= ` 
What portion of the price of the villages comprised in the 


- sale-deed of the 11th of June, 1907, is attributable to the three 


villages in which the appellants are not co-sharers under their 
purchase of the 21st August, 1907 ? 


The lower court will take such additional evidence as 
may be required and on return of the finding the usual ten 


days” will be allowed for filing ‘objections. _ j 
< S&K -o - Decree varied, 


Issue remitted 


» 3 “Ye Late 
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RUP CHAND AND ANOTHER 
' versus 
JAMBU :PARSHAD.* 
Hindu Law—Adoption—General rule as to adoption of a married man— 
À Exceptions—Mayukha— Custom—Jains. 
\By the general Hindu Law applicable to the twice born classes, a boy 
cannot be adopted after his marriage. To this rule there ıs an exception 


in thè case of persons governed by the Mayukha, and other exceptions 
have also been held to exist by custom. 


‘Ihe Agarwala Jains belong to one of the twice born classes and are 
governed by the ordinary Hindu Law (which is the Mitakshara law), 
unless and until a custom to the contrary is established. 


Held that the finding of the High Court that the evidence in TA 
present case established the custom set up that “among the Jains adop- 
tion is no religious ceremony, and that under the law or custom there is 
no restriction of age or marriage among them,” was correct, but that the 
present case, where the evidence regarding the alleged custom was limited 
to a comparatively small number of centres of Jain population, would make 
an unsatisfactory precedent, if in any future instance fuller evidence 
should be forthcoming. 

APPEAL from a judgment (1) and decree of the High 
Court at Allahabad (March 5, 1908), reversing those of the 
Subordinate Judge of Saharanpur (November 8, 1905). 

The parties to the litigation were Jains, and the question 
for determination related to- the-validity of the adoption of a 
married man by a Jain. j 


i 


The facts were as follows :— 

One Lala Mittar Sain died in 1890 without leaving any 
male issue. He left two widows, namely, Musammat Asharfi 
Kunwar (senior) and Musammat Rikhi Kunwar (junior), 
a daughter, Musammat Raj Kali, and his mother, Musammat 
_Malhai Kunwar. Raj Kali and Rikhi Kunwar died in June, 
_ 1900. . 
Asharfi Kunwar adopted the defendant who was a married 
man, The plaintiff alleging himself to be the reversionary 
„heir brought this suit to set aside the adoption. 

(1) Ashas fi i Kunwar x. Rup Chand, [1908] 1. L. R., 30 All, 1 197. 
50 
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The defence izter alia was that Asharfi Kunwar had public- 
ly adopted the defendant inthe meeting of the brotherhood 
under a legal authority on April 14, 1900, and had executed and 
registered a deed of adoption on that date with the intention to 
make the adoption ; that she in fact had adopted him and made 
him the owner of the property ; that the mutation of names was 
omitted by mutual agreement; and that “ among the Jains 
adoption is no religious ceremony and under the law or custom 
there is no restriction of age or marriage among them. ” 


The Subordinate Judge decreed the suit. The High Court 
reversed the decree, 


The plaintiff appealed to His Majesty in Council. . 


L. De Gruyther, K, C, (K. Cowell with him), for the 
appellant:—The parties are Jains, and the ordinary Hindu 
Law of the Mitakshara applies to them in the N.-W. Pro- 
vinces, except so far as it is modified by special custom : 


Bhagvandas Tejmal v. Rajmal, [1873] 10 Bom, H. C. R, 241, at 
pp. 253 and 255, et seq., and 


m Lally. Chunno Lali, [1878] L. R. 6 I. A. 15, at p. 30, S. C. L L. 
R,, 4 Cal., 744. 
The High Court at Allahabad, Bombay and. Calcutta are 
agreed on the point : 
Bachebi v. Makhan Lal, [1880] 1. L. R., 3 All, 55. 
Shimbhu Nath v. Gyan Chand, [1894] I. L. Rọ, 16 All., 379. 
Ambabai v, Govind, [1898] 1. L. R., 23 Bom., 257. 
_Musammat Mandit Koes v. Phool Chand, [1897] 2 C. W. N., 154., 


The Jains separated from the Hindus, but they did not : 
cease to belong to the Hindus. Lapses, such asin matters 
of diet and ceremonial observances, from orthodox Hindu 
practice do not have the effect of excluding one from the 
category of the Hindu’: 


Rani Bhagwan Kuar v. Jogendra Chandra Bose, [1903] L. R., 30 
I. A. 249, at p. 257, S. © I. L. R., 31-Cal, 11 i 


The Jains belong to one of the twice-born classes. The 
adoption óf a married man among the twice-born classes is 
invalid, even when the adopted son-and the adoptive father 
are members of the same gożra by birth. 


Pichuvayyan v. Subbayyan, [1889] 1. L. R., 13 Mad., 128, at p. 129. 


y 
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An exception to this rule exists when the parties are 
governed by the Mayukha: > 

Hindu Law Books, by Stokes, (1885, Madras) Vyavahera Mayukha, 
ch. IV, sect V, § 19, p. 64. . 
But the parties here are not governed by the Mayunkha. It is 
submitted that if no special custom varying the general Hindu 
Law rule that the adoption of a married man is invalid, is 
established, the adoption here is invalid. If such a custom is 
proved it must prevail. ‘ 


[Str Robert Finlay, for the respondent: We say that the 
custom of non-adoption of a married man was introduced long 
after the Jains separated from the Hindus.] 


The High Court in holding that the adoption of a married 
man here was valid, relied upon the case of 

Manohar Lal v, Banarst Das, [1907] 1. L. R., 29 All, 495. 
where it was held that according to the law and custom 
amongst the Jain community a married man may lawfully 
be adopted. But see Mayne on Hindu Law and Usage 
(7th Ed.), pp. 56, 57, § 50, as to when a custom is held to be 
proved. That case cannot be a precedent here. Again, the 
custom in that case was proved by documentary evidence, 
There is no such evidence in the present case. In fact there 
is no evidence proving the adoption. The High Court in 
deciding this case ought not to have relied upon the last 
mentioned case, but ought to have considered the evidence on 
record in this case, and decided whether the custom set up was 
proved. There is not a single instance proved where a married 
man was adopted and succeeded to his adoptive father as a 
consequence of such adoption. The instances are taken from 
avery small number of places `of Jain population and they 
are not enough to prove the custom. As to what proof of 
custom is required, see 

Chandtka Bakhsh v. Muna Kunwar, {1901] 1. L. R., 24 All., 273, 
where it was held’ that four instances of the~custom of 
comparatively modern date did not prove the custom. It 
is: submitted that the respondent has not discharged the onus 
of proving the custom that rests upon him. The burden of 
proving, that the adoption did, in fact, take place is on the 
respondent, but there is no evidence of the factuiz of adoption 
on either side. It is submitted that the respondent has failed 
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fo prove that he was adopted as alleged. Reference was also 
made to Mayne, Hindu. Law and Usage, (7th Edition), 
§ 132, p. 169. 

Sir Robert Finlay, K. C, and Moti Lal Nehru, ( G E. 
A. Ross and B. Dube, with them), for the respondent:— 
The original appellant died since the appeal was admitted, 
and on his death the action has abated. The appellant never 
attempted to question the factum of adoption. The 
evidence given by the defendant was uncontradicted by the 
plaintiff, who now cannot raise the point. 


There is no doubt that a married man may be adopted in 
the Punjab. 


[ZL. De Gruyther, K. C—It is not so in the Punjab] 


The Jains belong to the twice-born classes, and the obstacle 
against adoption among thẹ twice-born classes is the investi- 
ture of the sacred thread, a ceremony, which must precede that 
of marriage. Hence a married man cannot be adopted. among 
the twice-born classes. But among the Jains there is no inves- 
titure of the Sacred thread. How can, then, such an investi- 
ture bar, and how can marriage, which takes place after the 
ceremony, be also a bar among the Jains? Doctrines of 
Hindu Law based on religious ceremonies are not applicable to 
the Jains. Among the Sudrasa boy can be adopted at any 
age prior to his marriage, s 


\ 


Ranee Nitradaye v. Bholanath Doss, [ 18 53] Decisions of the Sudder 
Dewanny Adwalut, (Calcutta) P 5 53. 

It is decided that marriage isa bar among the Sudras, 
and it is argued on analọgy that there is no authority 
in support of the adoption ofa married man. But the law 
applicable to the Jains is the law of the twice-born and not of 
the Sudras : 

Hindu Law Books, by Stokes, p ‘644, para. 32. 

The qualifying age of the adopted son among the Jains is 


said to extend to the thirty-second year : 


‘ Maharaja Govind Nath Rai v. Gulal Chand, [1833] 5 Macnaghten’s 
Sudder Dewany Reports, p 276. 


The respondent was at the time of his adoption 23 years of age. 


It is contended on the authority of 


4 


f 
_ Sheo Singh Rai v. Mussumat Dakho, [1878] L. Ra 5 I. A., 87. s c L 
L. Rọ, 1 All, 688, 
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and 


Chotay Lali v. Chunno Lall, t1878) L. R; 6 L A, 15.585 01. L R, 


4 Cal., 744, 
that the Hindu Law rule relating to the adoption of a married 


man must be followed unless some restriction or exception is 
established. The question in those two cases related to 
succession and the adoption of a daughter’s son. Those two 
points were established long before the Jains separated’ from 
the Hindus, and, in consequence, were binding on the Jains. 
But the point raised in this case was not established before 
the separation of the Jains, who are not a sect of the Hindus, 
but standing midway between them and the Buddhists. In 
the law of adoption restriction as to age, investiture and mar- 
riage were introduced among the Hindus long after the Jains 


\ separated from them. Such restrictions could not, therefore, 


apply to the Jains. When a doctrine of Hindu Law is of com- 
paratively recent origin, the presumption is that it is not 
applicable to the Jains, and that it must be established by 
evidence when it is contended that such a doctrine is applicable 
to the Jains. 
The following were relied on in support of this argument :— 
Dr. Hoernle’s Presidential Address to the Royal Asiatic eer of 
Bengal, [1898] pp. 39, 40 and 42. 
Bhagvan Das Tejmal v. Rajnat, [1873] 10 Bom. H. C. R. 241, at p. 
247, et seq. 
Mayne : Hindu Law and Usage, (7th Ed.) pp. 131—136, 172, 179 
192, 195, and 820. 
The Hindu Law of Adoption by G; Sarcar, pp. 359, 361, 362, 364, 364 


367, and 452—454. 
The Hindu Law of Partition, Inheritance and Adoption, by Jolly, 


p. 161. 

Sheo Singh Rai v. Mussumat Dakho, (1878) L. R51. A, 87 at 
pp. 98, 101, 107, etseq S. C. L L. Rẹ t All, 688. 

Chotay Lali v. Chunno Lali, [1878] L. R, 6 FA. 15 at pp 28 and 30. 
s. c. I. L. R., 4 Cal., 744. 

Ganga Sahai v. Lakhraj Singh, [1886] I. L. R., 9 Al., 253. 


Among Brahmins the adoption of a boy of the same gota . 


after the Upanayanam ceremony has been held valid : 

Vira Raghava v. Ramalinga, [1883] I. L. R, 9 Mad, 148. 

There is a great body of evidence that among the Jains 
a married man may be adopted. A statement that a married 
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man can be adopted is admissible in evidence under the 
Indian Evidence Act; (I of 1872), sections 48 and 49; and 
is good evidence of custom without giving any spécific in- 


stances. It is submitted that the custom alleged is established. - 


L. De Gruyther, K. C., in reply, as regards the valicity 
of adoption of a married man, further referred to the follow- 
ing :— 7 Me l 

Hindu Law, by Strange [Madras, 1864], pp. gt and 331 (case No. 21.) 

A Digest on Hindu law, by West and Bihler, [Bombay 1884], pp 

1065 and 952 (A 1, 13—Jains). ° - 


The Hindu Law of Partition, Inheritance and Adoption, by Jolly 
[1885', pp. 161 and 30y and 310, (see Dattakatilaka and Dattakasidhanta 
Manjari). 


Hindu Law of Marriage and Stiidhan, by G. D. Banerjee, [1879] pp. 


` 133 (Bottom) and 259 (Intermairiage among Jains). 


Steele on the Law and custom of Hindu Castes (London, 1868), p. 22. 


. Mayne on Hindu Law and Usage, (7th. Edition) pp. 133, 134, 175 
(section 136), and 180 (section 141). 


The Hindu Law of Adoption by G. Sarcar, [1891], pp. 252-254. 
Peria Ammani v. Krishnasami, [1892] 1. L. R., 16 Mad., 182, at 
p. 184. 


On the question of the evidence 1equiied to prove custom, 
he relied upon at 


Ramlakshm? Ammal v. Steoanath Perumal Sethusayar, (1872) 14 
° Moote’s 1. A., 570, at p 588. i 


Chndika Bakhsh Aluna Kunwar, [1902] L. R., 29 1. A., 
“74and 755. C T. L. R,24 All, 273 


The judgment of their Lordships was delivered by 


70, at pp 


7 
SIR ARTHUR WILSON.—This is an appeal from a judg- 


ment and decree of the High Court of Allahabad, which set 


aside those of the Subordinate Judge of Saharanpur and dis- 
missed the plaintiff's suit. 


The plaintiff sued as the nearest reversionary heir of one 
Lala Mittar Sain, a member of the Jain Agarwala community, 
who lived and died in the district of Saharanpur. 


The defence to the plaintiff's claim was based on the 
allegation that the defendant Jambu Parshad was the adopted 
son of the deceased Lala Mittar Sain, adopted -by his senior 
widow after the death of her husband, and it was contended 


, 


VoL, vif] 5 PRIVY COUNCIL 355 


that the title of the adopted son excluded any right that might 
otherwise have existed in the plaintiff. The first court decid- 
ed against the adoption and made a decree in the plantiff’s 
favour. The High Court held that the adoption had taken 
place in fact and was valid in law, and therefore reversed the 
decision of the first court. Hence the present appeal. 


That the adoption took place in fact is no longer in dispute. 
The sole question which has been seriously argued is whether 
the adoption was valid in law, the objection to the adoption 
being based upon the fact that the adopted són was already 
_ married at the time of his adoption. 


-So far as the pure law applicable to the case is concerned 
there is nothing in doubt. There is no longer any question 
that by the general Hindu law applicable to the twice-born 
classesy a boy cannot be adopted after his marriage, and there 
is no doubt that the Agarwala Jains belong to one of the 
twice-born classes. 

To this rule there is an exception in the case of persons 
governed by the Mayukha, but that exception has no applica- 
tion to the present case. Other exceptions have been held 
to exist- by custom. Again there is no doubt that the Agar- 
wala Jains are governed by the ordinary Hindu law (which 
for the present purpose means the Mitakshara law), unless and 
until a custom to the contrary is established. 


The question in the present case was, and is, whether a 
custom, applicable to the parties concerned, and authorizing 
the adoption of a married boy, has been established. This is 
strictly speaking a pure question of fact determinable upon 
the evidence given in the case. 

The custom alleged in the pleading was this : “ Among 
the Jains adoption is no religious ceremony, and under the 
law or custom there is no restriction of age or marriage among 
them.” And that appears to be the custom found by the High 
Court to exist. But upon the argument before their Lordships 
it was strenuously contended that the evidence in the present 
case, limited as it is to a comparatively small number of cen- 
tres of Jain population, was insufficient to establish a custom 
so -wide as this, and that no narrower custom was either 


alleged or proved. 
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In. their Lordships’ opinion there is great weight in these. 
criticisms, enough to make the present case an unsatisfactory 
precedent if in any future instance fuller evidence regarding 
the alleged custom should be forthcoming. 


But with regard to the relative rights of the parties to the 
present case, who have had full opportunity of producing 
whatever evidence they desired to produce, the case was pro- 
perly dealt with by the High Court upon the evidence before 
it. And their Lordships are not prepared to dissent from the 
finding of the learned Judges of .the High Court that the 
evidence in the case supported the custom. 


_ Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellants will pay the 


costs. 


Messrs. Ranken Ford, Ford and Chester —Solicitors for the 
appellant. 5 g 


p 


Messis. Barrow, Rogers and Nevill—Solicitors for the 
respondent. 


J. M. Parikh. Appeal dismissed, 
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e CIVIL. 
THE OFFICIAL ASSIGNEE, BOMBAY a 
g ae nd ie ot a November, 3. 
THE REGISTRAR, SMALL CAUSE COURT, — 
AMRITSAR, AND ANOTHER. : ae 
larch, 9. 
Insolvency Act, rr and r2 Vict. c. 2I—High Courts Jurisdiction 
, under it—Punjab.Laws Act (IV of 1872)—Insolvency Jurisdiction Mico, aise 


. under ti—Section 24 of Act IV of 1872—Power of the Court under it’ UORD ATKINSON. 
—Or der of a Court in the Punjab declaring debtors. tnsolvent—E fect LORD Ss 
of such an order—Civil Procedure Code (Act XIV of 1882), ch. XX— SiR ARTHUR 
Receiver—Transfer of debtors proper. ty— Subsequent order of the High WILSON. 
Court adjudicating the debtors insõlvent— Vesting order made by the 


High Court—Its effect on the debtors’ estate—Official Assignee. 


The Indian Insolvent Act (11 and 12 Vict. c. 21 of Parliament) con- 
ferred upon the High Courts in the Presidency towns in India, jurisdic- 
tion for insolvency purpose extending over the whole of India, and for 
many purposes over much wider limits. 


‘The system of insolvency created unde: the Punjab Laws Act (IV of 
1872) in a series of sections beginning with section 22, was effective 
only within the Punjab. The Insolvent Estates Court at Amritsar, in the 
Punjab, in the presence of four out of the five members of a debtor firm 
made an order declaring them insolvent, and requiring them to furnish 
security, and to put in lists of property, creditors and debtors Subse- 
quently the High Court of Bombay in its insolvency jurisdiction made 
an order adjudicating all the members of ‘the, said firm insolvent unde 
tr and r2 Vict. c. 21, and, at the same time, a vesting order, vesting the 
pioperty of the debtors in the official assignee of Bombay ' 


Held that the Civil Procedure ‘Code (Act XIV of 1882), chapter 20. 
had no application, and that the property of the debtors in the Punjab 
had not vested in a receive: appointed by the Court at Amritsar. 


-Held, also, that under the insolvency system established by 11 and* 
12, Vict. c. 21, the High Cowt, if unimpeded by any other court, could ' 
effectually administer the estate of the insolvents, including that in the 
Punjab, and when an adjudication” was made by the High Court, the 
estate of the debtors vested in the official assignee, and he‘was to admi- 
nister it. 7 


Held, finally, that under the Punjab Laws Act (IV of 1872), section 
24, on which the power of thè Court at Amritsar depended, what was 
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z 
entrusted to that Court was merely administration ; that under that Act 
no transfer of property took place ; and that the property of the debtors 
in the Punjab had not vested in that Court so as to eaclude the operation 
of the Bombay vesting order. 


APPEAL against a judgment of the Chief Court of the 
Punjab (May 5, 1908) affirming a judgment of the Insolvent 
Estates Court, Amritsar (June 17, 1907). 

Conflict of Insolvency Jurisdiction of the High Court of 
Bombay with that of the Punjab Chief Coùrt. 

The facts were as follows :— 


One Chaudhri Ganesh Das and others (hereinafter referred 


to as the debtors) were traders, who carried on business together 


at Amritsar, Benares, and Bombay till November, 1906. On 
December 3, 1906, on the application of certain of their cre- 
ditors, made under the Punjab Laws Act (IV of 1872), an 
order was made by the Insolvent Estates Court, Amritsar, 
directing that notices be issued calling upon the debtors to 
show cause on December 12, 1906, why they should not be 
declared insolvent. On the latter date four of the debtors 
appeared, and were with their own consent and in the absence 
of the other respondents to the said notices, declared iasol- 
vent, and the Registrar of the Small Cause Court, Amritsar, 
who was the first respondent to the present appeal, was there- 
by appointed receiver. - 


On May 31, 1907, certain other creditors preferred a peti- 
tion, supported by their affidavit, to the Court for the Relief 
of-Insolvent Debtors at Bombay, praying that all of the 
debtors should be adjudicated insolvent under the Indian 
Insolvent Debtors Act, 11 and 12 Vict, c. 21. An order of 
adjudication was made as prayed for, pursuant to the said 
Act, and on the same day it was ordered that all their real 
and personal estate and effects be vested in the Official 
Assignee, Bombay, pursuant to section 11 of the said Act. 
Intimation of this order was, sent to the Judge of the Small 
Cause Court, Amritsar. ; 


On June 10, 1907, the first respondent being about to 
proceed on leave, the second respondent was appointed 
receiver in his place, and he proceeded to take steps for the 
realisation of certain properties of the debtors,’ or some of 
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them. The present appellant applied to the court for the 
Relief of Insolvent Debtors at Bombay, and on June 13, 1907, 
obtained an order that the first respondent Should hold and 
retain the property in question, and show cause why it should 
not be delivered over to thé appellant for the benefit of the 
general body of creditors of the debtors, The subsequent 
proceedings in Bombay are reported in the case of 


Ta Re Ganeshdas Pannalal, R-D. Sethnav. R. S. D. Chopra, (1908) 
1. L. R., 32 Bom., 198. 


The appellant. on June 15, 1907, preferred two petitions 
to the Insolvent Estates Court, Amritsar, praying, in the one, 
that the said intended realisation should not take place, and, 
in the other, that all the property of the debtors should be 
handed over to him. Those petitions came on together for 
disposal before the Judge in the Insolvent Estates Court, 
Amritsar, who made an order dismissing them on June 17, 
1907. In his judgment the learned Judge expressed the 
opinion that all the property df the debtors in the Punjab 
had vested, under the Civil Procedure Code (Act XIV of 
1882), in the receiver when he was appointed on December 
12, 1906, and accordingly there were no rights subsisting in 
the debtors as regards such property which could be dealt 
with under 11 and 12 Vict., c. 21. 


_The appellant’ thereupon prefered a petition to the Chief 
Court of the Punjab praying that, the said order be set aside, 
and that the respondent be ordered to deliver over all the 
property of the debtors to him or to show cause in the courte 
forthe Relief of Insolvent Debtors at Bombay why such an 
order should not be made. The petition was, by reason of 
the importance of the question involved, directed to be heard 
by two Judges, who dismissed the petition of the appellant, 
holding that the order of the Insolvent Estates Court, \mrit- 
sar, was right, although they over-ruled the reasons upon 
which it was based, holding that the property had not vested 
in the receiver under the Civil Procedure Code (Act XIV of 
1882). They held that the order of December 12, 1906, 
“though irregular and incomplete, did in fact make the 
debtors insolvent from -the date-it was passed, and that the 
consequences of being insolvent attached to that order, one 
of which” (on the construction then placed on the Punjab 
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o VIL. Laws, Act, 1872, sections 24 and 27) “was that the property | 
ie of the debtors vested in the court.” 3 . 
THE OFFICIAL The appellant thereupon obtained leave from the court 
Auent, for the Relief of Insolvent Debtors at Bombay to appeal - 
v. against the judgment of the Chief Court of the Punjab, and 


~ THE REGISTRAR, 


‘Sat Cause obtained from the Chief Court a certificate that the case was, 

Court, 
ASTRITSAR: as regards value and nature, a fit one for appeal to His 
Majesty in Council, and the present appeal was thereafter 


admitted in the ordinary course. 


W. O. Danckwerts, K. C, (with him Æ. Brown), for 
appellant, referred to the Punjab Laws Act (IV of 1872), 
sections 22, 24, 25, 26, 27, 30 and 31 and submitted that as 

_ no order was madé under section 24 (6) the order of the 
Insolvent Estates Court, Amritsar, dated December 12 1906, 
and the subsequent proceedings did not operate to divest the 
property of the debtors situated in the Punjab, or vest the 
said property of the debtors either in the receiver appointed 
by that Court or in the Court itself. The effect af the sections 
referred to is to provide for an attachment only of the debtors’ 
„property, and it has been held by this Board that an order of 
attachment of property, simply prevents its sale and is not a 
vesting order. 


The Court at Amritsar had no power to divest the debtors 
of their property, or to vest it in itself or any receiver or other 
‘person. The Civil Procedure Code (Act IV of 1882), chapter 
20 does not apply here, and the debtors’ property did not 
“vest in the receiver under section 354 of that Code, The 
proceedings at Amritsar were conducted under Act IV of 
1872, The Provincial Insolvency Act, 1907 (Act III of 
1907), sections 16 and 13, has no application, as under sec- 
a tion 1 (3) of that Act, it did not come into force until January 
1, 1908. Further, no order was ever made whereby the 
. débtors or any of them became “ insolvents” within the mean- 
ing of Act IV of 1872. After referring to thé Indian Insol- 
vency Act, 1848 (11r and 12 Vict. c. 21), sections 2, 7, 
8, 9, 13, 21 and 36, he submitted that all the property of the 
debtors, including that in the Punjab, became vested in the - 
appellant, as official assignee, under the order of the Court 
for the Relief of Insolvent Debtors at Bombay, and that the 
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jurisdiction or orders of that Court overrode the jurisdic- 
tion or orders of the Insolvent Estates Court, Amritsar. 


_ He further referred to the Punjab- Chief Court Rules and 


1 


Forms made under section 31 of Act IV of 1872; and sub- 
mitted that the appeal should be allowed. 


The respondents did not appear. P 


~ 


The judgment of their Lordships was delivered by 


’ SiR ARTHUR WILSON.—This is an appeal against a’ judg- 
ment of the Chief Court of the Punjab, which affirmed that of 
the Insolvent Estates Court, Amritsar. The controversy in- 
volved in the appeal relates to an alleged conflict of jurisdiction 
between two courts, both having insolvency jurisdiction, but 
jurisdiction created by different legislative authority and. differ- 
ent in its local extent. 


Under the Imperial Act of Parliament, 11 and 12 Vict., c. 
21, relating to insolvency proceedings before what are now the 
High Courts in the Presidency townsin India, jurisdiction is 
conferred upoñ those courts extending, for the present purpose, 
over the whole of India, and for many purposes over much 
wider limits. 


Under the Punjab Laws Act, IV. of 1872 in a series of 
sections beginning with section 22, the Punjab Legislature has 
created a system of insolvency of its own, but, of course, such 
an Act can be effective only within the ambit of the jurisdiction 
of the Legislature which passed it. These are the two systems 
of insolvent administration which have to be considered in 
disposing.of the present appeal, and have, if possible, to be 
reconciled, 


There is, indeed, a third system in -India, created by yet 
another legislative authority—namely, the Legislature of India, 


- embodied in Chapter 20 of the Civil Procedure Code. This 


last-mentioned system need not be further alluded to; fot 
their Lordships are of opinion that the learned Judges of the 
Chief Court were right in considering that it had no o applica- 
tion to the circumstances of the present case. 


The facts of the present case are simple. The debtors 
were a firm of traders who carried on business.at- Amritsar and 
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other places in the Punjab, and also at Bombay and elsewhere. 
On the 3rd December, 1906, the Amritsar Insolvency Court, 

on the application of a creditor, ordered a notice to issue 
calling upon the debtors to show cause why they should not be 
declared insolvent, and attaching their property in thé Punjab. 

On the 12th December, in the’ presence of four out of the five 
members of the debtor firm, another order was made declaring” 
them insolvent, and requiring them to furnish security, and 

to put in lists of property, creditors and debtors. 


On the 31st May, 1907, certain other creditors applied 
to the High Court at Bombay, in its insolvency jurisdiction, 
against all the members of the debtor firm, praying that they. 
might be adjudicated -insolvent under 11 and 12 Vict. c, 21. 
An order was made accordingly, and at the same time a 
vesting order, vesting the property ofthe debtors in the 
official assignee of Bombay. 


The official assignee, who is the appellant here, applied 
to the Insolvent Court at Amritsar to abstain from realizing: 
the property of the debtors, and asked that that property 
should be made over to him. The Amritsar Court refused 
the application, holding that the property of the debtors in 
the Punjab had vested in a receiver appointed by the court, 
and that therefore there was no property of the debtors in the 
Punjab upon which the subsequent vesting order made by- 
the Bombay Court could take effect.. 


Against this refusal there was an appeal to the Chief Court, 
and that Court held that the Amritsar Court was wrong in 


.saying that the property in the Punjab was vested in the. 


receiver, but held further that the order appealed against 
was right on the ground that the property in question was by 
law vested in the Court, and therefore could not pass under 
the subsequent vesting order of the Bombay Court. 


The facts which have been stated are those which appear 
to their Lordships material for the present appeal, which is 


brought against the order of the Chief Court. 


It is clear that under the insolvency system established by 
the Imperial Act, the High Court of Bombay, if unimpeded 
by any other court, can effectually administer the estate Sol 
an insolvent in such a case as go present. 
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. The question raised upon this appeal is, whether proceed- 
ings under the Punjab Act control the powers of the Bombay 
Court. ` 


-It would be matter for regret if the powers of one court 
to administer an estate completely were restrained by those 
of another court which can only do so locally and partially. 
But it appears to their Lordships that no such inconvenience 
necessarily arises: - 


Under the Imperial Act, tr and 12 Vict., c. 21, when an 
adjudication is made by the court which is now the High 
Court of Bombay the estate of the debtor vests in the official 
assignee and he is to administer it. What has been held by 
the Chief Court is, that in the present case, that law did not 
apply to property inthe Punjab which had belonged to the 
debtors concerned, because that propety had, before the date 
of the vesting order of the Bombay Court been transferred 
under the Punjab Act, already referred to, to the Punjab 
Court. The question therefore is whether the Chief Court 
was right in holding that the property in the Punjab had 
vested in that Court, so as to exclude the operation of the 
Bombay vesting order. 


Their Lordships are unable to agree with the learned 
Judges of the Chief Court. i 


The section of the Punjab Laws Act on whiċh the powers 
of the Punjab Court depends for the present purposes, is as 
follows :— 


- Section 27 says : 


-“ The property of the insolvent Shall be sold or administered under 
the direction of the Court, either through the agency of its own officers or 
of assignees to be appointed by the Court, in the manner most conducive 
to the interest a the creditors, and the proceeds shall be divided rateably 
amongst them. ” 5 


It appears to their Lordships to be clear that under the 
Punjab Act, what is entrusted to the Punjab Court is merely 
administration, and that under that Act no transfer of property 
takes place. 

Their Lordships regret that they have ‘to deal with this 
question in an appeal heard ex parte, The difficulty’ thus 
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CIvIL, arising is diminished, however, by the fact that the question is 
1910, purely one of law. f 
SR Pa Their Lordships will therefore humbly advise His Majesty 
- Bomsay” that this appeal should be allowed, and the judgments of 


THE REGISTÄAR the Chief Court ofthe Punjab and of the Insolvent Estates 
SMATI GAUSE Court, Amritsar, set aside with costs in both Courts, and in 
Amritsar. lieu thereof it should be declared that the property of the 


Insolvents in the Punjab is vestetd in the official assignee, 


a“ 





Sir Arthur 
Wilson. Bom bay. 


The costs of this appeal are to be taxed as between 
solicitor and client and paid out of the Insolvents’ 
estate. 


Messrs. Monier Wilhams, Robinson and Milroy —Solicitors 
for the appellants. , 


The respondents did not appear. 


J. M. Parikh. 
Appeal allowed. 
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ASA RAM : con 
` versus - 1910. 
KANHAYA.* 


Debrua, 25. 


Pre-emption—Wajib-ul-arz—Construction of -Custom or contract. - St ANLEY, C. J. 


The words in the wajib-ul-arz were “ Js wast ikrar ham malikan  BANEBJI, J. 
we lambardaran ka yeh hai ke ta miad bandobast wa ayinda ta takmil 
bandobast sani paiband rah kar anal daramad kar enge”? Held that the 
rècord was a record of contract and not of custom. 


APPEAL under section 10 of the Letters Patent against the 
judgment of Mr. Justice GRIFFIN, confirming a decree of H. 
Dupernex,-Esq., District Judge of Saharanpur, who confirmed 
a decree of Babu Sudarshan Dayal, Munsif of Deoband. 


Suit for pre-emption 


The material facts appear from the judgment of 


GRIFFIN, J.—This 1s a defendant’s appeal. The plaintiff s suit for Grifin, J. 
pre-emption was based on the provisions of the wajib-ul-are of 1267 and 
of 1295 Fasli. The defence so faras we are concerned with it in the 
present appeal is that the record of the right of pre-emption in the wajib- 
nlarzes was a record of contract and not ofa custom and that as the 
settlement of 1267 has come to an end, the plaintiff could no longer claim 
pre-emption under the provisions of that wajib-ul-arz Both the courts 
below have decreed the plaintiffs suit. The defendant comes here in 
second appeal. The same pleas are urged here as were raised in the 
courts below. The wayib-wi-arz of 1267 bears the alternative heading ` 
‘dastur dehi.? After setting out the names of the co-sharers in the village 
it recites “ joke bandobast Jadid hamare gaon ka 484 rupiya salyana 
masawi sarkar se mukarrar hua hat, is waste ikrar ham matkan wa iam- 
havaaran ka yeh hai ki ia myad bandobast wa ayinda ta takmil bandobast 
sani paiband rahkar amal daramad karenge” In the later wajib-ul-arz 
so far as we can ascertain from the copy on the record there are some 
provisions relating to paymentof rent, to partition and to other matters and 
the document concludes “ Baki digar dasturat dehi ke babat waztl-ul-asz 
San 126] dekha jaega.” For the appellant reliance is placed on the wording 
of the preamble recited above and particularly the words “ża miyad 
bandobast wa ayinda ta takmil . bandobast sani patband rahàkar amal 
daramad karenge” as showing that the parties intended that „the 
wajib-ul-ars should be enforced only until the new settlement. Itis also 
contended that the words “amal daramad karenge ”? should he taken as 
governing all the succeeding clauses and not only the preceding clause 
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relating to the assessment of reveune. I am also referred to the rulings 
reported inWeekly Notes, [1907] p. 285 ; Weekly Notes, [1908] p. 246 and 
6A. L. J. R,9. In the two former which were from the same district, 
namely, Saharanpur, as is this case, the wajib-ul-arz recited that 
co-sharers will continue to be bound by ‘the conditions following.’ The 
learned District Judge regards the omission of this phrase from the 
wajtb-ul-ars in this case as material. This omission certainly differentiates 
this case from the rulings reported in W. N. [1907] and W. N. [1908]. 
The case reported in Vol 6 of the Allahabad Law Journal at page 9 is not 
particularly in point. I have to look to the terms of the wajib-ul-arz in 
this particular case. It appears to me that the agreement set out at the 
opening of the document refers more particularly to the Government 
revenue for the term in which the settlement was to remain in force. 
The word ‘zs waste’ before the word ‘zhrar ’ indicates, that the following 
words refer to the words immediately preceding, namely, to“ the 


' assessment of reveune. The signatures which are appended at the 


foot of the wa/id-wl-arz show that the signatories agreed to be bound 
by the conditions set out in the document, and it ıs not necessary 
to read the preamble as governing all the conditions which follow.. Apart 
from this preamble there is no indication as to the condition relating to 
pre-emption that the right of pre-emption was a right created by contract 
solely. In my opinion the courts below were right in decreeing -the 
plaintiff's suit. I dismiss the appeal with costs. 

The defendant thereupon preferred an appeal under section 


10 of the Letters Patent. 

Tej Bahadur Sapru, for the appellant. 

Gu/saii Lal, for the respondent. 

The judgment of the Court was delivered by , 

STANLEY, C. J.—The only question in this appeal is 
whether or not the record of a right of pre-emption is of a right 
arising from contract or existing by custom. This question 
depends upon the provisions of the wazib-ul-arses of the village 
of 1267 and 1295 Fasli. The village in question is situate in 
the Saharanpur, district. The courts below held that the 
record was one of a custom and not of a contract, and that 
therefore notwithstanding that the settlement had come to 
an end, the plaintiff was entitled to pre-empt the sale 
effected in favour of the defendant-appellant. f 

In the wazib-ul-arz of 1267 which is intituled “wazib-ul-arz 
yani dastur dehi mauza Sidhauli” after setting out the names 
of the co-sharers in the village, there is the following recital® 
—“ Whereas a new settlement of our village from July, 1860, 
to 1899, for a period of 30 years has been made on a reyenue 
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of Rs. 484, annually, therefore the agreement of us, proprietors 
and Jambardars, is that till the term of this settlement, and 
in future til] the completion of the next settlement, we shall 
remain bound and carry out.” The sentence is incomplete, 
it not being stated what the signatories to it agreed to carry 
out, But it appears to us to be clearly the intention that they 
were to carry out the provisions of the document contained 
in the subsequent clauses and that some such words as ‘ the 
provisions herein contained’ must be supplied. 


- In the later wayib-u/-ars after dealing with the provisions 
relating to the payment of rent, partition and other matters 
the document concludes with the following words : “ In 1egard 
to the remaining customs of the village the qwaytb-ul-arz of 
1267 Fasli should be referred to.” 


‘In the courts below reliance was placed by the appellant 
upon the rulings in Maratth Husain v. Alam Ali and others 
()and Budh Singh v. Gopal Rai and others (*). In the 
first mentioned of these cases the wajib-ul-arz of the year 
1861 declared that the zemindars of the village which was in 
the-district of Saharanpur. would be bound by and act upon 
the undermentioned conditions for 30 years, until the comple- 
tion of the next settlement ; and amongst the undermentioned 


` conditions were certain conditions relating to the right of 


pre-emption. A fresh settlement was commenced in 1890 
and in the wazib-ul-arz prepared at the time of that settlement 


it was provided that as to the remaining customs in the village 


the record of rights prepared in the former settlement is to 
be looked at. The language of these two waytb-ul-arzes are 
very similar to that of the wajib-ul-arses which are relied 
upon-in the case before us. It was held in that case that the 
earlier qwajtb-ul-arg recorded not a custom but a contract, 
which came to an end with the term of the settlement, and 
the later. evayzb-zd-a7z could not be construed as the record of 
a custom which sprung up in the interval of 30 years between 
the two settlements and there was therefore no right of 
pre-emption in the village. This was an appeal under the 
Letters Patent from the decision of one of -us and that 
decision was upheld by a Bench of two Judges of this 
Court of which the other of us was a member. It was 
(1)-[1907] 27 A. W. N., 285. (2) [i908] 28 A. W. N, 246 
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followed in the case of Muhammad Sabrı v. Sat Ram and 


_ others, First appeal No. 222 of 1905, decided on the 


22nd of July, 1907, the particulars of which are given in a 
note to the report of the case of Maratio Husain v. Alam 
Al. In the second mentioned case of Budh Singh v. 
Gopal Rai the wajib-ul-arz of a village in the same district of 
Saharanpur, of the year 1867, contained an agreement on 
the part of the £hewatdars of the village that up to the- term 
of the settlement and in future up to the termination of the 
next settlement they would abide by “the following terms 


-and act upon them.” Amongst -the subsequent provisions 


were certain conditions relating to the right of pre-emption. 
In the later wazib-ul-arz of 1890 no mention was made of any 
custom of pre-emption, but there were the following words 
“for the remaining village customs see the wajtb-ul-ars 
prepared in 1867.” It was therein held that the wajib-ul-arz 
of 1867 recorded a contract and not a custom and that the 
rights conferred by it would not be perpetuated by the 
reference made in the later` wayib-ul-arz to the customs 
existing in the village. ; i 

We are unable to distinguish the provisions of the wayz6- 
-arz in the present case when properly interpreted from 
che wajib-ul-arzes in the cases which we have cited. The 
learned Judge of this Court from whose decision this appeal 
has been preferred differentiated the two cases by the fact 
that in the waztb-ul-arz before us the words “undermentioned 
conditions” or “conditions following ” do not appear in the pre- 
amble. It appears to us, with all deference to our learned 
brother, that no weight can be attached to this distinc- 
tion. The'language of the preamble clearly is not com- 
plete. To render it complete it appears to us to be abso- 
lutely necessary to incorporate into it some such words as 
“the provisions,” or “the clauses,” or “conditions following.” 
Words which occur in wayjtb-wl-arses of the same district 
which have received judicial interpretation. That was clearly, 
we think, the intention of the parties who signed it. Again, 
we do not agree with the learned Judge in the view that 
the word “zs waste” before the word “ikrar” “indicates that 
the following words refer to the words immediately preceding, 
namely, to the assessment of revenue- For the signatories 
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of the waytb-ul-are to express an agreement on their part Cryin 
to pay the revenue fixed by the settlement officer and be paa 
bound by the settlement would be redundant and unnecessary. — 


The natural meaning of the preamble is that in view of ce 
the fact that a new settlement had been framed, the pro-  XA®¥A¥4- 
prietors express in it an agreement to be bound by the pro- Stany, C. /. 
visions of the wajib-wl-arz generally. The word “zs waste” 

‘does not indicate that they were merely binding themselves 

to pay the Government revenue. We cannot distinguish the 

case before us fromthe cases to which we have referred, and 

we think that the decisions in those cases govern the present 

case. We may point out the importance in cases of the kind 

of uniformity of decision, if such is possible, to be attained. 

Nice distinctions should not, we think, be drawn with the 

object of differentiating one case in a district from another in 

the same district. As far as is possible a broad rule should 

be observed, and if possible that broad rule should be 

applied to all cases which reasonably come within it. We 

think that the courts below and also the learned Judge of 

“this Court were wrong in not following the decisions to which 

"we have referred. - 





We açcordingly allow the appeal, set aside the decree of 
the learned Judge of this Court, and also the decrees of the 
lower courts and dismiss the plaintiff's suit with costs in all 
courts. 


Appeal decreed, 
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Proprietary rights—Regulation TI of 1877, (A ljmere Land and Revenue 
Regulations), section gl—Usufructuary morlgage—Proprietary 
rights, losing or parting with—Exproprietary tenant. 


Per RICHARDS, J.—A usufructuary mortgagor by placing the usufruc- 
tuary mortgagee in possession temporarily loses his proprietary rights 
within the meaning of section 41 of Regulation II of 1877 of the Ajmere 
Code. The mortgagor who before the mortgage was and since the 
mortgage remains in cultivation of lands is an occupancy tenant in respect 
to those lands. 

Per KARAMAT HUSAIN, J.—An owner of a holding who makes a usu- 
fructuary mortgage of his holding does not lose or part with his proprie- 
tary rights, either temporarily or permanently, within the meaning of 
Regulation II of 1877 of the Ajmere Code and does not become an expro- 
prietary tenant of his 4Audkasht in that land. 

Held further that where a mortgagor in the mortgage deed promises 
to make over possession of the mortgaged property (which is his ž4ud- 
hashi) to the mortgagee, section 41 of the Ajmere Land and Revenue 
Regulations does not apply. 

Rules of Interpretation of statutes discussed. 


REFERENCE under section 18 of the Ajmere Court Regu- 
lation No, I.of 1877, by, the Commissioner of Ajmere 


`Marwara. 


Interpretation of section 41 of Ajmere Land and Revenue 
Regulation II of 1877. 
The material facts were as follows :— 


The plaintiff in this case sued ‘for possession of certain 
land mortgaged to him under two registered deeds of usufruc- 
tuary mortgage by the defendant and for the ejectment of 
the latter, The defendant contended that by virtue of section 
41 of the Ajmere and Land Revenue Regulation II of 1877, 
he had become an exproprietary tenant and could not be 


- ejected except as provided for in “that Regulation. The 


plaintiff contended that the defendant was in wrongful po sses- 
sion and was not an exproprietary tenant. The court of 
* Mis. No. 248 of 1909. 
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_first instance as well as the sou of appeal were of opinion 
that ina usufructuary mortgage all proprietary rights tem- 

- porarily passed to the mortgagee and that the case was not 
therefore governed by the-decision of Madho Bharthi v. Barti 
Singh(+) because the language of section 7 of Act XII of 1881 
upon which the decision was based, materially differed from 
that in section 41 of Ajmere Regulation II of 1877. Both 
the courts. therefore held that the defendant having been 
allowed to-remain-in possession could not be-ejected. 

On the application of the plaintiff the following questions 
were referred ‘to ‘the. High Court under the provisions of 
“section 18 of, the Ajmere Court Regulation I of 1877 by the 
Commissioner of Ajmere Marwara by his letter No. 642 of 
“1909, dated the 8th May, 1909 :— 

i(i) | Whether the respondent Ganesh who executed a usufructuaty 
mortgage deed in favour of the appellant, (applicant) and therein pro- 
_Inised to make over possession of the. mortgaged property to the appli- 
cant, but did not do so, can be said to have parted with proprietary rights 
within the meaning of section 41 of the Ajmere Land and Revenue 
Regulation IE of 1877? : . 

_ (ii) ` Whether taking into consideration the facts of the case, section 
4t of the Regulation is applicable to the present case? 

- J. N. Chaudri (with him Moti Lal Nehru), for the applicant. 

Tej Bahadur Sapru (for M. M. APALEN) for the opposite 
party. 

.The following judgments were delivered :— 

RICHARDS, J.—The facts of the case referred are very 
simple. The defendant by usufructuary mortgages mort- 
gaged to the plaintiff his proprietary rights in a holding. 
Since the date of the mortgage, that is to say, for nine years 
before the institution of the suit, the defendant has continued 
in‘ occupation of certain land comprised in the holding which 
‘was prior to the mortgages in his own cultivation. The 
present suit was instituted to recover possession of, zztér alia, 
this land. Both the courts below gave the plaintiff a decree 
subject to the occupancy rights of the defendant in the land 
in his own-cultivation. Section 41 of Regulation Il of 1877 of 
the Ajmere Code is as follows :—“ Any person who may have, 
. whether before or after the passing of this Regulation, Tost or 
parted with his proprietary rights iri any holding, either tem 
porarily ‘or permanently, and has -since çontinued, in occupa- 

(1) [1894] I. L. R., 16 All, 337- 


CIVIL. 
T910; 
Nemi CHAND 
V. 
GANESH. 


Richards, J. 


CIVIL. 


1910. 
Ner CHAND 
V. 
GANESH, 


Rickards, J. 


372 HIGH COURT. [A. L. Ju R. 


tion of any of the lands comprised in such holding which, 
as proprietor he retained under his own cultivation, shall have 
a right of occupancy in such lands ata rent five annas four pies 
in the rupee less than the prevailing rate payable by tenants- 
at-will for lands of_similar quality and with similar advantages. 
Such persons are hereinafter called exproprietary tenants. Any 
agreement executed, whether before or after the passing of this 
Regulation, by an exproprietary tenant to pay a higher rate of 
rent than that prescribed by this section, shall be void.” The 
only question for decision is, has the defendant a right of occu- 
pancy as prescribed by. the section, in the lands which were, be- 
fore the mortgages, and have since been in his own cultivation ? 
I think he has and that the courts below were right. The case 
is important because a contrary decision will, I think, unsettle 
what has heretofore been considered the law in Ajmere. 
The plaintiff contends that by the usufructuary mortgages 
the defendant did not lose or part with his proprietary rights, - 
either temporarily or permanently, within the meaning of the 
section. Very much the same question came before this 
Court in the case of Jndar Sen v. Naubat Singh (1) and in 
the case of Madho Bharthi v. Barti Singh (2), The- question 
in these cases arose under the provisions of section 7 of the old 
Rent Act XII of 1881. That section 7 is as follows :—“ Every 
person who may hereafter lose or part with his proprietary 
rights in any mahal shall havea right of occupancy in the 
land held by him as sx in such mahal at the date of such 
loss or parting, at a rent which shall be -four annas in the 
rupee less than the prevailing rate payable by tenants-at-wil! 
for land of similar quality with similar advantages.” In the 
case of nder Sen v. Naubat Singh, three Judges decided. 
that a usufructuary mortgagor by virtue of usufructuary mort- 
gage lost or parted with his proprietary rights. It seems to 
me that from the year 1885 up to the time of the decision of 
Madho Bharthi v, Bart! Singh, the decision in the case of Inder 
Sen v. Naubat Singh, was accepted. Strange to say, however, 
the learned Judges in the case of Madko Bharthi v. Barti 
Singh, overruled the Full Bench decision which had been 
accepted and acted upon for about nine years, Without ex- 
pressing any view on the propriety of the decision in Madho 


(1) [1895] L L. R. 7 All, 553. (2) [i894] L L. R, 16 Al., 337. 
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Bharthi v. Barti- Singh, I would undoubtedly follow it, 
if I were called, upon to giveʻa decision on the provisions of 
section 7 of Act XII of 1881 or on any other Act containing 
exactly similar provisions. It is ‘necessary, however, to 
point out that section 41 of the Regulation contains very im- 
portant words, which were ornitted from section 7 of Act XII 
of 1881. These words are the expressions `“ either tempora- 
rily or permanently.” Some time after thé decision cf Madho 
Bharthi v. Barts Singh, the present Tenancy Act was passed 
and section (1) of that Act expressly provides that on any 
transfer otherwise than by a gift or exchange between the 
co-sharers a proprietor shall have a right of occupancy in his 
str. The Regulation like many other enactments in this 
country is not very artistically drawn ‘tip; but I think the 
intention of the Legislature is made sufficiently clear that 
it was intended to include the case ofa usufructuary mortgage, 
I think if the section can legally be interpreted to include the 
case of a usufructuary mortgage, we ought so to interpret it, 
and I need‘hardly point out that it is very undesirable. that 
the law on this quéstion should be different in Ajmere to 
what it is in these provinces. A usufructuary mortgagor by 
a usufructuary mortgage places the usufructuary mortgagee 
in his shoes subject of course to his right of redemption. 
During the continuance of a mortgage the usufructuary mort- 
gagee is entitled to collect and receive all the tents and profits, 
that would but for the mortgage be paid to the proprietor, It 
is very difficult to see how a proprietor making a usufructu- 
ary mortgage could ‘ temporarily ’ lose or part with his pro- 
prietary rights if he did not do so by a usufructuary mort- 
gage. I-think it can hardly be argued that the Legislature 
intended to refer, and to refer only, to a case of conditional 
sale. Indeed it seems to me that a conditional sale differs 
very little'if at all from a mortgage. The word ‘ temporarily ’ 
appearing in the section shows that it was intended to in- 
‘clude something more than an absolute and complete trans- 
fer of all proprietary rights. Holding as I do that we are 
not bound by the decision in the case of Madho Bharthi v, 
Barti Singh, I think the decisions of- the courts below are 
correct and ought to be confirmed. I would answer both the 
questions in the affirmative, 
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KARAMAT HUSAIN, J.—This is a reference under šec- 
tion 18 of the Ajmere Court Regulation No. I of 1877. The 
facts are these :— i - ; 


The plaintiff sued for possession of certain land mortgaged 
to him under two registered mortgages of an anomalous form 
dated the 15th January and the 17th June, 1892, and for 
ejectment of the defendant from the same. The defendant 
contended that he was an exproprietary tenant within thé 
meaning of section 41 of the Ajmere Land Revenue Regula- 
tion No. II of 1877 and that he could not be ejected except 
as provided for in that Regulation. On behalf of the plaintiff 
it was urged that the defendant was in wrongful possession 
and was not an ex-proprietary tenant. The court of first 
instance finding that the defendant was allowed to remain in 
possession by the plaintiff, held that he could not be ejected. 
On appeal the decree of the first court was affirmed by the 
court of appeal. Both courts were of opinion that in a 
usufructuary mortgage all proprietary rights temporarily 
passed to the mortgagee and that the case was not therefore 
governed by Madho Bharthi v. Barti Singh (1) ; because the 
words “lost or parted with proprietary rights, temporarily or 
permanently,” were to be found in section 41, Regulation II of 
1877, while they did not exist in section 7 of Act XII of 1881 
which was interpreted in Madho Bharthi v. Barti Singh. 


On the application of the plaintiff the following ques- 
tions are referred to us :— 

(a) Whether the respondent Ganesh who executed a usufructuary 
mortgage deed in favour of the appellant (applicant) and therein pro- 
mised to make over possession of the mortgaged property to the appli- 
cant, but did not do so, can be said to have parted with proprietary 

“rights within the meaning of section 41 of the Ajmere Land and Revenue 
Regulation II of 1877? É 

(8) Whether taking into consideration the facts of the case, section 

41 of the Regulation is applicable to the present case? 


Before dealing with the above questions it is necessary 
to determine the orbit of “ usuiructuary mortgage” and to see 
if that is co-extensive withthe o/bz¢ of “ ownership.” It is 

- also necessary to set forth such canons -of the interpretation 
of a statute as are applicable to -the case before us, ` - 


(1) [1894] I. Le R.,"16°Alls 337. tees 
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__ There can ‘be no doubt that under the law of British India 
the orbit of“ usufructuary mortgage ” does not coincide with 
the osézt of “ownership,” but covers only a portion of it. 
“ Ownership,” in the language of the law is a convenient 
term and denotes-a multitude of proprietary rights which a 
„person (the subject of right) may have in a thing (the object of 
right) and is comprised in the Roman law in the Jus-utendi, the 
Jus fruendi and the Jus abutendi. The term isa symbol for the 
largest aggregate of proprietary rights known to the Jaw which 
a person can havein a thing. All other aggregates of real 
Tights including an usufructuary mortgage are but portions 
of ownership and carved out of it. “Whatever the form of 
the mortgage it operates as a transfer of an interest in the 
land which is given as security. But the interest which passes 
to the mortgagee is not the ownership or dominion which, 
notwithstanding the’ mortgage, resides in the mortgagor.” 
—Ghose on Mortgages, p: 94, 3rd edition. 


The above remarks of the learned author are based on 
law laid down in Saadut Alee Khan v. The Collector of Saran 
` (4) in the following terms :— 


“It is quite clear that, under the mofussil law of mort- 


gages, the right of ownership in the mortgaged property does ` 


not pass to the mortgagee, leaving only the equity of redemp- 
tion in the mortgagor ; the right of ownership together with the 
right of redemption remain with the mortgagor, and until 
the property be actually foreclosed, and the sale become 
absolute, the right of ownership does not pass. This doctrine 
holds equally applicable to conditional sales or usufructuary 
mortgages : it follows, that the mortgagees in the present suit, 
who, whatever the nature of the mortgage, were in possession, 

were simply usufructuaries, and as such, they enjoy no right of 
ownership. Such being the case, the registration of their names 
incorrectly as proprietors, or the entrance of their names in the 
sale advertisement as such, when in fact and admittedly they 


‘ were no such thing, cannot. alter the- nature of their rights,- 


“or convert a lower- into a higher title ; ; being as they are, 
usufructuaries, they should, with a view- of saving their right, 


have:paid-in the- revenue, and stayed the sale, and. they would- 


thus have had an action against the actual proprietors for money 
ows (D S Di-Eow. Rro. for 1858, p. 840 at:844. - 


CiYIL. 
1910. 
Nemr CHD 

A 
GANESH. 
Karamat 
Husam, f. 


CIVIL. 


1910. 


NEMI CHAND 


V 
GANESH, 





Karamat 
Husain, J 


376 HIGH COURT. ‘ [A. L. J. Re 


_ paid òn their account to protect an interest of the payer 
in the property ; this they have failed to do ; the estate has 
consequently been sold ; and standing as ey do in the rank 
of usufructuaries and not of owners, they have no right, 
under section XXV, Regulation XI of 1822, which gives the 
power to proprietors and to proprietors alone to sue for the 
reversal of the sale.” 


The following remarks of MAHMOOD, J., in Judar Sen v. 
Naubat Singh) also in very distinct terms lay down that 
a usufructuary mortgage is not co-extensive with ownership 
but comprises only some of its “ incidents”:— 


“ Before I can go. into the question referred to the Full 
Bench, it is necessary to consider the meaning of the words 
“ proprietary rights ” in section 7-of the Rent Act XII of 
1881. I understand these words to be equivalent to the term 
“ownership” which is not merely a word of technical legal 
meaning, but which, I hold, must, according to the general 
canons of construction, be interpreted in its broadest possible 
meaning in the absence of words to restrict such interpreta- 
tion. In that. light, the idea of full, ownership’ corresponds 
to what, in the Roman Law, is termed “dominium? or to what, 
inthe “English law is called the “fee simple estate.” This 
has been defined by Austin in the following manner :—“ The 
idea of absolute property is a right indefinite in point 
of user, unlimited in extent of duration and alienable by 
the actual owner from every successor who, in default of 
alienation by him, might take the subject of it.” This 
appears to me to correspond to the meaning of the term 
“ proprietary rights”, as used in section 7 of the Rent Act. 
It is, as I take it,an elementary proposition of Jurisprudence 
that dominium is an aggregate of component rights, such as 
the right of actual possession, the right of enjoying the 
usufruct of land, the power of sale, and so on. In my 
judgment in the case of Gopal Pandey v, Parsotant Das(*#) 
„I explained what full ownership means, and what its 
“incidents are, and also what the exact nature of occu- 
pancy right isin these provinces. I there said that a person 
in full ownership can alienate anyone or more of its com- 
ponent elements. The question before the. Court in that 


(1) [1885] L L. R, 7 All. 553. (2) [1882] I. L. R.. 5 AML, raz, 
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ease eluted to simple mortgage or hypothecation, but my 
argument applies also to the case now before us, because. I 
said, adopting another passage from. Austin, that the full 
ownership being composed of these rights “indefinite in 
point of user, unrestricted in point of disposition, and 
unlimited in point of duration,” any alienation of these rights 
would be a mortgage, so long as the object of alienation was 
security for the payment of a debt in money. I further said, 
quoting from another jurist that any “ one or more of the 
subordinate elements of ownership, such as a right of posses- 
sion or user, may be granted out while the residuary right 
-of ownership, called by the Romans nuda proprietas, remains 
unimpaired. The elements of the right which may thus be 
disposed of without interference with the right itself,—in other 
words, which may be granted to one: person over.-an -object~ 
of which another continues to. be the owner,~-are known 
as jura in reatiena, (Holland on Jur, p. 144) Such 
being my views as to the nature of proprietorship, I am 
unable to hold that the right of the usufructuary mortgagee 
is aright which can be called a transfer of proprietorship; 
and having regard to section 58 of the Transfer of Pro- 
perty Act, and especially clause (æ) governing the whole 
section, and clause (d), referring in particular to usufructuary 
mortgage, I cannot agree in holding that the execution of a 
usufructuary mortgage amounts to a transfer of the proprietary 
right.” í 

Apart from the theoretical diştinctions between the 
juristic conceptions of usufructuary mortgage and of owner- 
ship ('), if one closely examines the legal incidents of a 








(1) A really satisfactory definition of a right thus wide, yet 
a necessarily limited ın several respects and conceivably limited in many 
more, has perhaps never been suggested. It is difficult to do more tham 
to describe it, wıth Austin, as a right ‘overa determinate thing, indefinite 
in point of user, unrestricted in point of disposition, and unlimited in point 
of duration’ (e). ` 
` Various attempts have been made to enumerate the attributes or 
powers ofan owner. He is said to have rights “ utendi” “fruendi,” 
“abutendi,” “fructus percipiendi? “possidendi,” “alienandi,” and 
« yindicandı.” But what has to be said with reference to the orbit, or. 
contents, of the right of ownership may be coveniently. arranged under 
three heads of Doves enjoyment, and Cisposition.— H glland;:p.:206- 
roth: ed: 
{o Jurisprudence ii, p. 477 ; Cf. iii, p. 2. 
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usufructuary mortgage one irresistibly comes to the conclusion 
that what passes to a mortgagee with possession is not 
ownership but some of its incidents. The mortgagor by 
paying off the mortgage debt may put an end to the right 
which the mortgagee has in the property mortgaged. His 


right to hold it therefore is limited in point of duration and 


is, less than ownership, one of the characteristics of which ts 
to be unlimited in point of duration. A mortgagor. may 
ereate any number of successive mortgages and if the first 
mortgage with possessior be supposed to pass the full 


-ownership for a time, subsequent mortgages could pass 
snip 3 q g Pp 


no interest ‘in the property mortgaged while,.according to 
the notion of mortgage in India, s»bsequent mortgagees 


undoubtedly . have an interest in the property mortgaged. 


The equity .of redemption is without the least doubt a real 
interest in the property mortgaged which together with the 
rights which a usufructuary mortgagee has constitutes owner- 


~ship, see remarks of STANLEY, C. J., in Ramshankar-v. Ganesh 


Prasad (1). Such being the case,to say that a usufructuary 
mortgagee is temporarily the owner of the property is in- 
correct. A mortgagor may sell or make a gift of the property 
mortgaged and had he not been the owner of that property 
the law could not have allowed him to do so. It, therefore, 
follows that the interest in specific immovable property-which 
passes in a mortgage with possession is not the full owner- 
ship for a time It comprises-only some of the incidents of 
ownership. 

Under the English Law (@) a mortgage involves an actual 
transfer of ownership with a condition for its re-transfér upon 








(1) [1907] 1. L- R., 29 All, 385. 

(2) “The objects aimed at bya law of pledge are, on the one hand, 
to give the creditor a security on the valne of which he can rely, which 
he can readily turn into money, and which he can follow even in the hands 
of third parties ; on the other hand, to leave the enjoyment of the thing in 
the mean time to its owner, and to give him every facility for disencumber- 
ing it when the debt for which it is security shall have been paid.” 


“ The methods by which these objects can best be attained, and the 


degree in which they are attainable, must vary to some extent with 


the nature of the thing pledged. Probably the rudest method is that 
which involves an actual transfer of ownership in the thing from the deb- 


\ 


~ 
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due payment of the debt, but we are not dealing with that 
law (*). : l 

So Much as to the orbit of usufructuary mortgage. Com- 
ing to the rules of interpretation of statutes the following 


rules need only be mentioned :— 


(a) The words and phrases are used in their technical 
meaning if they have acquired one. 

(b) If there is nothing to modify, nothing to alter, nothing 
to qualify the language which the statute contains, it must be 
construed in the ordinary and natural meaning of the words 
and sentences. 


(c) When the words admit of but one meaning, a court 
is not at liberty to speculate on the intention of the Legisla- 
ture and to construe ‘them according to its own notion of 
what ought to have’been the enactment. 





tor to the creditor, accompanied by a condition for its retransfer upon due 
payment of the debt. Such was the fducia of the older Roman Law, 
such is the Scotch wadse¢ and such is the English mortgage, of land or 
goods, at the present day, except in so far as its theory has been modified 
by the determination of the Court of Chancery and of the Legislature to 
continue, as long as possible, to regard the mortgagor as the owner of 
the property (1) LORD MANSFIELD was unsuccessful in attempting to 
jnduce the courts of Common-Law to take same view (2).—Holland, pp. 
223 and 224. ‘ ; 

(*) “It seemed to be inferred by some of the Judges in the Full Bench 
case to which we have referred, that when a mortgagor delivered possession 
to the mortgagee under the mortgage, the effect of that coupled with 
section 58, Act No. IV of 1882, was to divest the mortgagor of all 
proprietary rights and to make.the mortgagee, for the time being at any 
rate, the exclusive proprietor. The proposition might be correct in the 
case of an English mortgage, 4. e., a mortgage falling within clause (c) 
of s. 58 of Act No. IV of 1882; but in our opinion it certainly can 
not be correct in the case of a usufructuary mortgage falling within 
clause (d) of s. 58,” I. L. R., 16. AlL, p. 341. 





- (1) In vivum vadium, or Welsh 
mortgage, the creditor repays him- 
self out ot the profits of the property, 
which then reverts to the debtor. 
Bl.2 Comm. 157, but see Fisher, 
Mortg. section 13. In mortuum 
tadinm if the debt be not paid by 


(2) See Eaton v, Jacgues, Doug, 


the time fixed, the property becomes 
absolute in the mortgagee, except 
that, by the intervention of the Court 
of Chancery, the mortgagor is still 
allowed during a further period an 
‘equity of redemption,’ 
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.I give in the footnote the extract from Maxwell which 


contains the above canons and many others. (1), D 





(1) The first and most elementary rule of construction is, that it AS. 
to be assumed that the words and phrases are used in their -technical 
meaning if they have acquired one, and in their popular meaning if they 
have not, and that the phrases and sentences are to be construed accord- 
ing to the rules of grammar; and, from this presumption it is not 
allowable to depart, where the language admits of no other meaning ; 
nor, where it is susceptible of another meaning, unless adequate 
grounds are found, either in the history or cause of the enactment or in 
the context or in the consequences which would result. from ‘the literal 
interpretation, for cofrcluding that that interpretation does not give 
the real intention of the Legislature (a). If there is nothing to modify 
nothing to alter, nothing to qualify the language which the statute 
contains, it must be construed in the ordinary and natural meaning of 
the words and sentences. (å) 


When the language is not only plain but admits of but one meaning, 
the task of interpretation can hardly be said to arise. It is not allowable, 
says Vattel, to interpret what has no need of interpretation (c). Absoluta 


: sententia expositore non eget (d). Such lauguage best declares, without 


more, the intention of the lawgiver, and is decisive of it (e). The Legis- 
laturé must be intended to mean what it has plainly expressed, and. 
consequently there is no room tor construction (f) It matters not, in 
sucha case, what the consequences may be. Where by the use of clear and ~ 
unequivocal language, capable of only one meaning, anything is enacted. 
by. the Legislature it must ‘be enforced, even though it be absurd or. 


(a) Bac. Ab. Statute (I) 2; Grot. 
b. 2, c. 16, ss 2, 3; Puff. L. N. b. 
5,¢:12; Warburton v. Loveland ; 
Huds. and Br. 648 ; Becke v. Smith, 
2M. and W. 191; Everett v. Wells 
2 M. and Gr. 269; R. v. Pease, 4 
B. and Ad. 303 Mc Dougal v. Pater- 
son, 11 C. B. 755 ; Wallan v.* May, 
13 M. and W. 511 ; Mattison v. 
Hart, 41 C. B. 385; per MAULE, 
J. in Jeffreys v. Boosey, 4 H. L. 
815 ; per Lord WENSLEYDALE ın 
Grey v. Pearson;6 H, L. 106, and 
Abbott v. Middleton, 7 H. L. 114 ; 
R. v. Millis, 10 Cl and F. 749, 
per- Lord BROUGHAM; Attor- 


Q. B. 360 ; Bradlaugh v. Clarke, & 
App. Cas. 384, per Lord Frrz- 
GERALD ; Hornsey L. B v. Mou- 
arch Bldg. Soc, 24 Q. B. D..5, per 
Lord Esuer M. R.` Travis v. 
Uttley, (1894) I Q. B. 233. i 

(6) St. John's, Hampstead v. 
Cotton, 12 App. Cas. 6, per Lord 
HALSEURY, L. C. as 

(c) Law of N., b. 2, 5. 263. 

(d) 2 Inst. 533. 

(e) Per BULLER, J., in R v. 
Hodnett; 1. T. R., 96; The Sussex — 
Peerage,.11 Cl. and F. 143; U. S. v. 
Hartwell, 6 Wallace, 395, U. S>v. 
Willberger, 5 Wheat., 95. 


ney-General v. Westminster Cham- 
bers Assocs, 1 Ex. D. 476, per 
JESSEL M. R.; Cull’v. Austin. L. R: 


7. C. P. 234; R. v. Castro, L. R. 9 ` 


(f ) Per PARKE, J., in R. v. Ban- 


bury, 1.A. and E., 142 ; per Cur. in 


Fisher v: Blight; 2Cratich:, 399.° 
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The above canons set forth in Maxwell are not peculiar to 
English Law. Being the outcome of’ common sense and 
judicial experience of ages they are applicable to India and 
to any other country in which the statute law and its judicial 
interpretation have reached an’ appreciable stage of evolution, 
Some of them have already been adopted by the Privy Coun- 
cil and the Indian High Courts. ' 

| m 

mischievous (a). If the words go beyond what was probably the intention, 
effect must nevertheless be given to them (4). They cannot be construed, 
contrary to their meaning, as embracing or excluding cases merely because 
no -good reason appears why they should be excfided or embraced (c). 
However unjust, arbitrary or inconvenient the intention conveyed may be, 
it must receive’ its full effect (s). When once the intention is plain, lt is 
not the province of a Court to scan its wisdom or its policy (ce). Its duty 
is not to make the law reasonable, but to expound it as it stands, according 
to the real sense of the words (f). 








` It has been said that though vested rights are divested, and acts which 
were perfectly lawful when done, are subsequently made unlawful by a 
statute, those who have to interpret the law must give effect to it(g), 
and they arebound to do this even when they suspect (on conjectural 
grounds only) that the language does not faithfully express what was 


(a) Per Lord ESHER, M. R. in house v. Fennell, 1, Cl. & F. 546, 


R. v, City of London Court (1892), 
1 Q. B. 273, dissenting from the 
rule laid down by JESSEL. M. R., in 
The Alina 5 Ex. D. 227 ; per Lord 
CAMPBELL in X. v. Skeen, 28 L. JM. 
`C., 94; per JERVIS, C. J. in Adly v. 
Dale, 11 C.B. 391 ; per POLLOCK, C. 
B., in Miller v. Salomons, 7 Ex. 574, 
‘per Lord BROUGHAM in Gwynne. 
v. Burnell, 6 Bing N. C. 559; Re 
British Farmers, EC Co, 48 Li J. 
Ch. 56, and Crawford v. Spooner, 6 
Moo. 9. See Sueed v. COMMON- 
wealth, 6 Dana, 339 (Kentucky). 
(4) Nolby v. Buck, 8 B. & C., 164. 
(c) Pike v. Hoare, 2 Eden, 184, 
per Lord NORTHINGTON; per Cur. 
in Denn v. Reid, 10 Peters. 524. 
(d) The Ornamental Wood Work 
Co. v. Brown, 2 H. & C. 63, der 


MARTIN B. and BRAMWELL, B; Mire- 


per PARKE, J. X. v. The Poor Law 
Commissioners, 6 A. and E. 7; 
Difin v. Yorke, 5 Man and Gr. 437, 
per ERSKINE J. ; May v. G. W. R, 
L. R. 7 Q. B., 377. 

_(e) Per Lord ELLENBOROUGH in 
R. v. Watson, 7 East, 214 and 2 v. 
Staffordshire, 12 East, 572; R. v. 
ffodtnett, 1 T. R. 100, per Lord 
MANSFIELD; X v. Worcestershire, 3 
P. and D. 465, per Lord DENMAN ; 
per BRAMWELL B. in Archer v. 
James 2 B, and S., 61, Miller v. 
Salomons, 7 Ex, 475, per POLLOCK, 
C. B. Exp. Atwater 5 Ch. D. 30 
per JAMES L. J. 

(7) Bifin v. Yorke, 6 Scott, N.R., 
234, per CRESSWELL, J. See ex. gr. 
Plasterers Co. v. Parish Clerk 
Co; 6 Ex. 630. ‘ 


(g) Midland R: Coiv. Pye, 10 C. Bs NeS. 179, per ERLE, C. J. 
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In Mohesh Chunder v. Madhub Chunder (1) the learned 
Judge remarks :—“ It is not for us, I think, nor for the court 
below to speculate as the Judge has done, upon what`'was in 


` the mind of Legislature when it passed Act VIII of 1859. We 


must be bound by the words ofthat Act, judicially construed.” 
In Balkaran Rai v..Gosindnath Tewari (2) EDGE, C. J„ Is 
reported to have said :—“ A practice which is in contravention 
of the law, even if such practice be the practice of a High 
Court cannot make lawful-that which is unlawful ; nor can a 
practice of a Court justify a Court in putting upon an Act 
of the Legislaturega construction which is contrary to the 
plain wording of the Act.” 





“the real intention of the Legislature when it passed the Act, or would 


have been its intention if the specific case had been proposed to it. “ It 
may have been an oversight in the framers of the Act.” says PARKE, B., 
in one case, “but we must construe it according to its plain and 
obvious meaning ” (a) “ Our decision, says Lord TENTERDEN, in another, 
(4), “ may in this particular case, operate to defeat the object of the Act ; 
but it is better to abide. by this consequence than to put upon ita 
construction not warranted by the words of the Act, in order to give effect 
to what we may suppose to have been the intention of the Legislature. ” 
“T> cannot doubt,” says Lord CAMPBELL in another, (c) “ What the 
intention of the Legislature was ; but that intention has not been carried 
into effect by the language used......... It is far better that we 
should abide by the words of a statute, than to seek to reform it according 
to the supposed intention.” “The Act,” says Lord ABINGER, in another 
(d), “has practically had a very pernizious effect not at all contemplated ; 
but we cannot construe it according to that result.” 


In short, when the words admit af but one meaning, a Court is not at 
liberty to speculate on the intention of the Legislature and to construe 
them according to its own notions of what ought to have been enacted 
(e). Nothing could be more dangerous than to make such considerations 
the ground of construing an enactment that is unambiguous in itself. 
To depart from the meaning on account of such views, is, in truth, not 


(a) Nixon v. Phillips, Ex. 192. (d) Attorney-General v. Lock- 

(4) R. v. Barham, 8 B. and wood, 9 M. & W. 395. See also 
C. 99 ; and see per AYLLY, J.,in per Lord DENMAN in R. v. Mabe, 
R. Stoke Dameral, 7 B. and C. 569 3 A. & E., 531. g R 

(c) Coe v. Lawrence, 1 E. and B. (e) Per Cur. in York & N, Midland 
516. `% R. Co. v. R, 1. E and B. 864. 


(1) [1870] 13 W. R., 85, 86. 
(2) [1890] I. L. R., 32 All., 129 at p. 135 F. B. 
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In Kadir Bakhsh v. Bhawani Prasad (1) EDGE, C. J, 
is reported to have remarked :—“It. appears to me that 
when a Court has to put a construction on a statute, whether of 
the Imperial Parliament or of the Legislative Council of India, 
it is the statute alone to which the Court is entitled to look.” 

The learned Chief Justice further on remarks :—“ It is 
within one’s own experience that parties to Legislation some- 
times fail so to express themselves in the statute as to carry 
out the intention they had in passing the statute, and that 
subsequent legistation is necessary in order by an amendment 
of the original statute to express in statute language the 
meaning of the Legislature.” ; 


In The Adminisirator-General of Bengal v. Prem Lal 
Mullick (2) their Lordships of the Judicial Committee 
say :—“ But-it was maintained ‘that, although the language of 
the clause is framed in such general terms as to include every 
executor who has obtained a grant of probate under the 179th 
and the following sections of the Indian Succession Act of 
1865, it must nevertheless be held to exclude the executor of 
a Hindu will, because it appears a/undi that the Legislature 
so intended. It is conceivable, that the Legislature, whilst 
enacting one clause in plain terms, might introduce into the 
same Statute other enactments which to some extent qualify 
or neutralise its effect. But a positive enactment in a Statute 
of 1874 cannot be qualified or neutralised by indications of 
intention gathered from previous legislation upon the same 
subject”. 





to construe the Act, butto alter it (æ). But the business of the inter- 
preter is not to improve the statute; it is, to expound it. The 
` question for him is not what the Legislature meant. but what its language 
means (6); what it has said it meant (c). To give a construction contrary 
to, or different from that which the words import or can possibly import, 


is not to interpret law, but to make it ; and Judges are to remember that - 


their office is jus diccre not jus dare (d). 


(a) Per Lord BrouGHaM in Thatcher, 3 Q. B. D., 353; er Lord 
Gwynne v. Burnell, 6 Bing. N. C., COLERIDGE, in Coxhead v. Mullis, 
453, per Lord WESTBURY in Exp. 3C.P D, 439. 

St. Sepulchre's, 33 L. J. Ch. 372; (c) Per MATHEW, J. in Rothschila 
per GROVE, J., in Adikins v. Jupe,- v. Inland Revenue (1894) 2 Q.B., 145 
L.R.,2C P. D., 375. (d) Loid Bacoy, Essay on Judi- 

(6) Wigram, Interp. Wills, p.7 ; cature. er POLLOCK, C B., in Rod- 

per COCKBURN, C.J, in Palmer v. rigues v. Velluish, 10 Ex, 116. 


(1) [1892] 14, All, 145 at pp. 149-50. * (2) [1895] I. L. R, 22, Cal, 788 
3 -797 P. Q. 
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In Norendra Nath Sircar v. Kamal Basini) the judgment 
of the Judicial Commitee of the Privy Council showsthata Court 
interpreting a statute is not to make any assumption that the 
intention of the Legislature was to leave unaltered the Jaw. (?) 


Turning to section 7 of the Rent Act (XII of 1881), I have 
no hesitation in saying that with reference to the notion of 
mortgage in British India and the meaning of the words 
“proprietary interests” in section 7, the interpretation 
put upon that section in Madko Bharthi v. Barti Singh’) 
was the correct interpretation, and that ths Full Bench 
case of Indar Sen v. Nautat Singh (4) was rightly over- 
ruled. The majority of the Judges who decided Indar Sen’s 
case were, it would seem, influenced by the English notion 
of mortgage. The fact that since the date of the ruling in 
Madho Bharthi v. Barti-Singh, the trend of~ the “case- 











f (1) [1896] I. L. R., 23 Cal, 563 P. C. 

(2) The Subordinate Judge referred to several text-writers and citcd 
a number of authorities to prove that, according to the Jaw still in force 
in England, and according to the law as administered in India before the 
date of the Succession Act, 1865,an executory gift, such as that contained 
in the testator’s will, would have effect in the event of the first taker 
dying sonless, at any time. Then turning to the Act he held with some 
hesitation that it was not the intention of the Legislature to alter the 
law in India by departing ‚from the law of England. The learned 
Judges of the High Court on appeal reversed the decision of the 
Subordinate Judge. They held that the Act of 1865 had altered the law 
and that according to section iii of that Act as explained by illustration 
(4), the original gift to the three sons in equal shares became indefeas- 
ble on the testator’s death. 

“It is hardly necessary for their Lordships to do more than express 
their concuirence with the judgment of the High Court. But they think 
it may be useful to refer to some observations in a recent case before the 
House of Lords as to the proper mode of dealing with an Act intended to 
codify a particular branch of the Jaw. “I think,” said LORD HERSCHELL in 
the Bank of England v. Vagliane (a) “ the proper course is in the first 
instance to examine the language of the, Statute and to ask what is its 
natural meaning uninfluenced by any considerations derived from the 
previous state of the law and not to-start with enquiring how the law 
previously stood, and then assuming that it was probably intended to leave 
it unaltered, to see if the words of the enactment will bear an interpreta- 
tation in conformity with this view. Ifa Statute, intended to embody in a 
code a particular branch ot the law, is to be treated in this fashion, 
It appears to me that its utility will be almost entirely destroyed, and the 

«= (3) [1894] I. Le R16 A., 337. (4) [1885] I. L. Ra 7 Alb, 553. 
(a) [1891] Ap. Cas., 107. 


s 
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law in this Court has been that way completely vindicates 
the correctness of the ruling. [See Brijmohan Das v. Algu, 
[1903] I. L. R., 26 All, 78; Babu Lal v. Ram Kali, [1905] 3 
A. L. J. R, p. 40; Sheo Lal Singh v. Sukhdeo Singh and 
others, [1909] 6 A. L. J. R., p. 437 and S. A. 472 of 1908, 
decided onthe 16th of December, 1909.}. 

The fact that the construction placed upon section 7 
in Madho Bharthi frustrates the object with which that 
section was enacted ought not to weigh with a Court, 
for according to the rules of interpretation, it has to look 
to the plain and natural meaning of the words employed 
and is not to be influenced by the consideration that the 
interpretation frustrates the object with which the Legislature 
framed section 7. 

I now pass on to section 41. The portion of that section 
of the Ajmere Land and Revenue Regulation II of 1877 
which we have to construe runs as follows :—“ Any person 
who may have, whether before or after the passing of this 
Regulation, lost or parted with his proprietary rights in any 
holding either temporarily or permanently and has since 
continued in occupation of any of the land comprised in 
such holding which, as proprietor, he retained under his own 
cultivation, shall have a right of occupancy in such lands.” 

The language employedin this section differs from that 
of section 7 of the Rent Act in several respects, with two of 
which I am concerned. = 

(a) The clause “either temporarily or permanently ” is in- 
serted in section 41 of the Regulation but not in section 7 of 
the Rent Act. 

(ò) Under section 7 of the Rent Act the loss of or parting 
with the proprietary oe is the cay event which creates 





very ‘object with which it was enacted will be frustrated. The purpose 
of such a Statute surely was that on any point specifically dealt with by 
it, the law should be ascertained by interpreting the language used 
instead of, as before, roaming over a vast number of authorities in order 
to discover what the law nee extracting it by a minute critical examina- 
tion of the prior decisions... 

“The learned Judges of the High Court have taken ‘the line which 
"was approved in the House of Lords. The Subordinate Judge followed 
exactly the opposite course. His judgment with much display of learning 
and research is a good example of the practice which LORD HERSCHELL 
condemns and the mischief which the Succession Act, 1865, seems design- 
ed to prevent.”—I. L. R., 23 Cal, 571272, P. C 
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the ex-proprietary tenancy, while under the Regulation ‘the 
genesis of the tenancy depends upon two events. The one is 
the loss of or the parting with proprietary rights and the other 
is the continuance in occupation of any of the land comprised 
in the holding. According to section 7. of the Rent Act the 
law on a transfer of proprietary rights at once creates an 
ex-proprietary tenancy, while under section 41 of the Ajmere 
Land and Revenue Regulation (II of 187 7) it confers a power 
upon the owner of the holding to create it by continuing in 
occupation of his khudkasht in the holding. ' - 
Considering the nature of a usufructuary mortgage in British 
India, I am of opinion that the term “ temporarily ” in section 
41 does not justify the inference that a usufructuary mortgage 
‘passes the full ownership for a time and thus creates an 
ex-proprietary tenancy. I have already shown that in a 
usufructuary, mortgage a transfer of entire ownership : „tem: 
porarily does not take place. What takes place is a tem- 
porary transfer of so me of the incidents of ownership. I 
very much doubt if a temporary transfer of full ownership in 
the true sense’of the expression is known to the law of British 
India. The nearest approach to it is the estate of a Hindu 
widow whose husband was not a member of a joint family. 
The argument that such a construction defeats the inten- 
tion of the Legislature goes. against the most elementary rules 
of interpretation. A Court has to look to the plain and 
natural meaning of the words employed. If-the Legislature 
does not express its intention in clear terms, it, and not the 
Court, is responsible for the defeat. The argument: that 
clause 2 in section 10 of the Agra Tenancy Act (H of 1901) 
that “A usufructuary mortgage shall be ‘deemed to be a 
transfer within the meaning of this section,” shows the inten- 
tion of the Legislature and that in construing section 41 of 
the Ajmere Regulation effect to that intention should be given 
has no force in the face cf the rules of interpretation., The 
argument that in Ajmere the law has always been understood 
to be that a usufructuary mortgage creates an ex-proprietary 
tenancy isnot sound. In interpreting a statute a court must 
not be.swayed by what was understood to begthe Jaw ina 
particular locality or by a section of a p A 
I am of opinion that by a usufructuary mortgage of. his 
holding its owner does not become an ex-proprietary ‘tenant 
under section 41 of the Ajmer€ Land and Revenue Regulatiou 
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(II of 1877). This is not all. A close examination of the langu- Crvin. 
age of section 41 of the Regulation shows that an ex-proprietary tor 
tenancy does not come into existence bya mere parting with nies Gece 
the holding. In addition to the transfer the owner must also a 
‘continue in occupation of his “kudkasht in the holding. It GANES 
‘thus follows that if an owner, when he transfers his proprietary Karamat 
Husain, J. 


‘rights, covenants to make over his AAudkasht to the trans- 
feree and does not continue in occupation thereof: no eX-pro- 
prietary tenancy in his favour is created. The words “ con- 
tinued’ in occupation ” in section 41 of the Ajmere Regulation, 
I take it, mean lawfully continued in occupation and therefore 
‘if the transferor in spite of a covenant to put the transferee in 
possession of his Ahudkasht, continues to hold on his &hud- 
hasht, he cannot be deemed to continue in possession within 
_ the meaning of section 41. , The creation of an ex- -proprietary 
"tenancy under sèction 4I of the Ajmere Regulation ‘thus 
‘depends upon the terms of the deed of transfer. If the 
transferor covenants that ‘he will surrender his Ahudkasht, 
no ex-proprietary tenancy comes into being. If he stipulates 
that he will retain possession of his khudkasht, an ex-pro- 
‘prietary tenancy is created in his favour. 

© For the above reasons my answer to the two questions 
referred to us is as follows :— 

(a) - An owner of a holding who has made a usufructuary 
mortgage of his holding has not thereby lost or parted with 

. his proprietary rights either temporarily, or permanently and 
has not therefore become an ex-proprietary tenant of his 
khudkasht in the holding. 
© (6) Taking into consideration the fact that the mortgagor 
in the mortgage deed promised to make over possession of 
the mortgaged property to the mortgagee which property ` 
presumably included his £#udkashd, section 41 of the Ajmere 
Land and Revenue Regulation (II of 1877) has no application 
to-the facts of the case referred to us. 

By THE CoURT—The decisions of the Courts below are 
confirmed. We direct that a copy of the judgments be sent 
to the Commissioner of Ajmere: The costs of this Court will 
be certified and a memorandum thereof will be sent to the 
Commissioner. ; - 
a afte S -7117 Reference answered accordingly. 
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RUKIA BEGUM 

VETSUS 
MUHAMMAD KAZIM AND OTHERS.* 

Ouah Laws Act (XVIII of 1876), application of —Marriage contract 
entered at Lucknow—Suit for dower fled in Meerut. 


The plaintiff ‘was married at Lucknow and the dower fixed was’ 
over a lac of rupees. After her husband’s death she filed the suit at’ 
Meerut. for a portion of her dower. Æeld that the Judge had no juris- 
diction to administer the provisions of the Oudh Laws Act and to reduce 
the amount of dower fixed on the occasion of marriage. Zaher? Begun. 
v. Sakina Begum, I. L R., 19 Cal., 689 followed. i 

FIRST APPEAL from a decree of Pandit Kanhiya Lal, 


Additional Judge of Meerut. 
Suit for recovery of dower. 


The facts were as follows :— = 

The plaintiff, widow of a Mahomedan gentleman, brought 
this suit-against the heirs of her deceased husband for the 
recovery of her dower. The deceased was a resident of 
Muzaffarnagar where he practised as a vakil. The marriage 
had taken place at Lucknow. The amount of dower fixed was 
Rs. 1,25,000. The wife only sued the heirs for Rs. 25,000 
which represented the assets of the husband. The property 
against which the decree was- sought was situated at Meerut. 

The court of first instance gave a decree for Rs. 10,000 
telying òn the provisions of the Oudh Laws Act, XVIII of 
1876, which render dower reducible in certain cases by court. 


The plaintiff appealed. 


‘Motilal Nehiu, for the appellant, contended that the dis- 
cretion given to the courts of Oudh did not extend to courts 
in other parts of the country. The courts of Oudh had been 
given some special powers which the courts of other provinces 
could not exercise. The Additional Judge of Meerut had 
no jurisdiction to administer the provisions of the Oudh 
Laws Act and had no authority to reduce the dower fixed, 


eo °F. A 284 of 1908, 
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He relied on the Privy Council case-in -. .. ¢ 
Z ` Zakert Begum v. Sakina Begum, [1892] I. L. R., 19 Cal., 689. 
= The respondent was not represented. A 
" The judgment of the Court was delivered by 


STANLEY, C., J:—The plaintiff in the suit out of which 
this appeal has arisen is the widow of the jate Muhammad 
Husain, a Pleader of Muzaffarnagar. She claims against the 
representatives of her husband a portion ofthe dower which 
was fixed on the occasion of her marriage. The amount of 
the dower is alleged to have been Rs. 1,25,000. She abandons 
a: large portion of the amount and only claims Rs. 25,000. 
The parties were. married at Lucknow}, where: the. plaintiff 
resided at-the time of her marriage, and the matriage contract 
was entered into at Lucknow. The wife went with her hus- 
band to Muzaffarnagar of which he was a resident. The 
learned Additional Jugde came to the conclusiori that in as 
much as the marriage contract was entered into in Lucknow, 
he chad jurisdiction to administer the law provided by the 
Oudh Laws Act, Act XVIII of 1876. After hearing the 
eviderice he came to the conclusion- that a sum of Rs. 10 ,000 
was an ample sum to allow for dower in view of the means 
and circumstances of the husband and wife, 


From -his decision this appeal has been preferred and the 
contention before us is that the learned Additional Judge 
of Meerut, had no jurisdiction whatsoever to administer the 
provisions of the Oudh Laws -Act, and had no authority to 
reduce the dower fixed on the occasion of the’ marriage, The 
respondents are not -represented and this is to be regretted 
when a point of law of the importance of the question before us 
arises. Our attention, however, has been called to a case decid- 
ed by their Lordships of the Privy Council, which apparently 
was not brought to the notice of the learned Additional Judge, 
That is the case of Zakeri Begum v. Sakina Begum (1). The 
facts of that case are as follows:—A Muhammedan, a resident 
in Patna, was married to the plaintiff, while-he was for a time 
in Lucknow where she lived. Upon her claim as his widow 
for her deferred dower, it was found to have been contracted for 
at the moment alleged by her. It was held by the court of 

(1) [1892] I. L. Ry, 19 Cal., 689, P. c, 
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first instance that the question of the amount of her dower 
was one determinable without reference to the usage having 
the force of law in Oudh, which renders dower reducible in 
certain cases by the court, and that the place of the celebra- ° 
tion of the marriage did not make this law applicable. The 
decision of the Subordinate Judge was varied by the High 
Court only as regards the amount of the dower. An appeal 
was preferred and the judgment of their Lordships of the 
Privy Council was delivered by Lord HANNEN, who in the 
course of his judgment sets out the defence raised by the 
defendants, namely, amongst others, that as the marriage took 
place at Lucknow the contract of dower was regulated by the 
usages and customs of Oudh and that by those usages and 
customs the agreed amount of dower, if excessive, might be 
reduced by the court to an amount suitable to the circumstance 
and position of the husband and wife. This contention the 
court of first instance repelled, and their Lordships say, 
rightly. At page 698 of the report in reference to this matter 
their Lordships say, that they “agree with the Subordinate 
Judge that the usages and customs of Oudh as to dower were 
not applicable to the marriage in question.” Fortified by this 
decision of their Lordships of the Privy Council we are unable 


` to uphold the decision of the court below. We may further 


point out that the Act XVIII of 1876, is. stated in the 
preamble to be “an Act to declare and amend the laws to be 
administered in Oudh.” This indicates that it is only the 
courts administering laws in Oudh which could put in force 
the provisions ef the Act, 


We therefore allow the appeal.. We modify the decree of 
the court below and allow the plaintiff, in lieu of the sum of 
Rs. 10,000 awarded to her, the full amount claimed by her, 
namely, Rs, 25,000. The plaintiff will have her costs-in both 
courts, 


S.M. Appeal decreed. 
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BHAWANI SINGH AND OTHERS 
Versus 


JANG BAHADUR SINGH* 


Transfer of Property Act (IV ~of 1882) section 66—Destruction of mori- 
gaged property—Demand for additional security—Reasonable time— 
Limitation. ; 


Where the mortgaged property was wholly submerged and the mort- 
gagee after demanding additional security to which the mortgagor paid 
no heed, waited for more than six years to bring his suit for the recovery 
of the mortgage money, Ae/d that the’ delay, under’ the circumstances, 
was not reasonable, and the suit was time-barred. 


. ` Semble.—A period of six months would be a liberal allowance ina 
case like the present to enable the mortgagors to comply with the requests 
of the plaintiff. i ous 

SECOND APPEAL from a decree of Babu Sirish Chandra 

Basu, Subordinate Judge of Ghazipur, modifying a decree 

of Babu Kalika Singh, Munsif of Ballia. or 

Suit for money on a mortgage -bond. Question of 
limitation. i a 

The material facts will appear from the judgment. 

M. L. Agarwala, for the appellants. 

Govind Prasad; for the respondent. 

The judgment of the Court was delivered by 

TUDBALL, J.—The facts out of which this appeal has 
arisen are as follows:—The plaintiff is the transferee of mort- 
gagee rights created by a mortgage deed of the 12th of 
December, 1888. The mortgage was usufructuary. In the 
rainy season of 1307 Fasli, corresponding to July—September 
1899, eleven out of the twelve bighas, of the land mortgaged, 
were submerged in the river Ganges. In the rainy season 
of the following year, z. e, July—September, 1900, the mort- 
gaged land was wholly submerged. Here we may observe 
that thé court below has fallen into an error in saying that 
the total submergence took place . between September 1900 
and’ Séptémber 1901. The erior is due to confusing the 

* S. A. No, 1051 of 1908. : E 
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agricultural with the Fasli year. The Khasra of 1307 Fasli 
referred to in the judgment of the court below is clearly the 
Khasra prepared in the agricultural year commencing on 
the 1st of July, 1899, and not as the learned Subordinate 


- Judge takes it, in the Fasli year commencing on the 2oth of 


September. 1899. The plaint sets out that from the end of - 
Bhadon, 1307 Fasli, corresponding roughly to August, 1899, 


‘the plaintiff began demanding of the defendants td repay 


the mortgage money or to furnish freslv security for the loan, 
that the defendants paid no heed to his demands, and finally 


‘in June, 1906, refused either to repay the mortgage money 


orto furnish fresh security. The plaintiff thereupon insti- 
tuted this suit on the 18th of July, 1906, to recover 
Rs. 499 principal, and Rs. 482-8 interest by way of damages. 
The court of first instance decreed the claim for the principal 
and Rs. 351 as interest. The lower appellate court modified 
the . decree by reducing the amount of interest to Rs. 235. 
The defendants come here in second appeal. Several pleas 
were raised in the courts below, but the only plea with 
which we are concerned here is that of limitation. The courts 
below appear to have assumed that the period of limitation 
within which the suit may be brought was six years 
from the date of the total destruction of the security. The 
lower appellate court does not refer. to the article of the 
Limitation Act under which in its opinion the case -falls. 
The contention of the learned counsél for the appellant is 
that article 97 is applicable, and ‘further that if article 
116 or 120 be held to apply, the suit is also barred ; 
and* also that limitation should be held to run from 
the time of the first demand made by the plaintiff to which 
no reply was given by the defendant. The last clause of 
section 68, Transfer of Property Act, runs as follows — 
“Where by any cause other than the wrongful act or default 
of the mortgagor or mortgagee the mortgaged property has 
been wholly or partially destroyed or that security is rendered ` 
insufficient as defined in section 66, the mortgagee may 
require the mortgagor to give him, within a reasonable time, 
another sufficient security for his debt, and if the moitgagor 
fails so to do, may sue him for the mortgage money.” Itis 
clear that plaintiff's right to sue accrued when the mortgagors 
after being allowed a reasonable’ time, failed to furnish 
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additional security for the loan. The plaintiff had the option 
to require additional security on the happening of any of the 
three contingencies, namely, partial destruction of the security, 
entire destruction of the security, or when the security became 
insufficient within the meaning of section 66, Transfer of 
Property Act. He exercised that option by requiring addi- 
tional security after the rainy season of 1899 when the 
security of his mortgage was partially destroyed, z. e. 
he exercised his option on the happening of the first contin- 
gency. After the mortgagors had at once refused, the 
plaintiff would have had an immediate right to sue. No 
immediate refusal is alleged. The plaintiff was then bound 
to allow the mortgagors a reasonable time within which to 
comply with his demand. The question is what would be 
a reasonable time in the circumstances of the case. The 
plaintiff has allowed nearly seven years to elapse before taking 
action. No good reason has been shown us why such a long 
period should be deemed reasonable in the circumstances of 
the case, In our opinion a period of six months would 
be a liberal allowance ina case like the present to enable 
the mortgagors to comply with the requests of the plaintiff. 
In this view, the plaintiffs right to sue accrued about the 

~end of February, 1900. The suit having been brought more 
than six years after the accrual of the cause of action, is, in 
our opinion, barred, whether a period of six years or a period 
of three years is applicable. It is not necessary for the deci- 
sion of this appeal to express any opinion as to the article 
of the Limitation Act which applies. The appeal is decreed. 
The orders of the courts below are set aside and the suit is 
dismissed with costs in all courts, including ‘in this Court, 
fees on the higher scale. K 


Appeal decreed, 
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KUTUB-UD-DIN: AHMAD AND ANOTHER 
VETSUS 
BASHIR-UD-DIN.* 


Contract A.t (1X of 1872), $. 74— Wortgage— Provision for higher rate of 
` interest in default of punctual payment—Lower rate otherwise— 

Penalty. i 

If a mortgagee stipulate for a higher rate of interest in default of 
punctual payment he must reserve the higher rate as payable under the 
mortgage and provide for its reduction in case of punctual payment, and 
if he do so he will be entitled to recover the higher rate. But he cannot 
effect his object by reser vng the lower. rate and then fixing. a higher rate 
in case of non-payment òf the lower rate at the appointed time, stich an 
agreement being considered*in the natwe of a penalty. oust 

- Hence, where a mortgage-deéd provided for interest the late of Rs.2 
per cent. per mensem; but further provided that in the event of the interest 
being punctually paid, the rate of Rs. 1-4-0 per cent. per mensem would be 
accepted, and no undue influence or fraud is proved to have been resorted 
to in the matter ot getting the rate of interest, Ze/d that the provision was 
not by way of a penalty and the mortgagee wab entitled to get interest at 
the higher rate by reason of the mortgagor’s default. 

© FIRST APPEAL from a decree of Pandit:Girraj Kishore Datt, 


Subordinate Judge of Bareilly. 


i x 
- Suit for sale on mortgage. Question was whether the 


stipulation in the deed as to payment of higher interest ‘and 
compound interest was penal. 

The material facts will appear from the judgment of the 
CHIEF JUSTICE. 

Ghulam Mujtaba, for the appellants. 

Muhammad Ishaq, for the respondent. 

The following judgments were delivered :— 


STANLEY, C. J.—The only question pressed before us in 
this appeal is concerned with the rate of interest chargeable 
to the defendants-appellants. -The suit was one to raise the 
amount due on foot of a mortgage of the 14th of August, 
1900, by sale, if necessary, of the mortgaged property. In 
the mortgage the mortgagor admitted that he had borrowed 
Rs, 3,000 from the plaintiff with interest at the rate of Rs. 2 


* F, A, Nô. 181 of 1908. l 
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per cent. per mensem, and he promised to make payment on. 
demand. Then follows a provision that if the annual interest 
be paid to the mortgagee at the end of the year, the rate of 
interest will be reduced to Rs. 1-4-0 per cent, per 
mensem, but that if the mortgagor fail to pay the interest at 
the end of the year, interest at the rate of Rs, 2 per cent. per 
mensem willbe added to the principal and compound interest 
be paid at that rate. 


The interest not having been punctually paid, the court 
below gave a decree for the higher rate of interest. 


It is contended by the learned vakil for the appellants that 
the court was wrong in awarding the higher rate of interest 
inasmuch as it was in the nature of a penalty. It appears to 
me that this contention is not well founded. “According to 
the English authorities it is well settled that if a mortgagee 
stipulate for a higher rate of interest in default of punctual 
payment he must reserve the higher rate as the interest pay: 
able under the mortgage and provide for its reduction in case 
of punctual payment, and if hé do so he will be entitled to 
recover the higher rate. But he cannot effect his object by 
reserving the lower rate and then fixing a higher rate in case 
of non-payment of the lower rate at the appointed time, such 
an agreement being considered in equity as in the nature of a 
penalty. This rule is not altogether intelligible. JESSEL, M. R., 
said of it, “lam sorry it was so settled, because anything 
more irrational than the doctrine, I think, can hardly be stated. 
It entirely depended on form and not on substance,” Wallis v. 
Smith (1). Now, however this be, it appears to me that an 
agreement on the part of a mortgagee to accept on punctual 
payment interest at a lower rate than the rate agreed to be 
paid is free from objection. It is an encouragement to punc- 
tuality in payment which is to be commended. It is a 
premium for punctuality in the fulfilment of a legal obligation. 
If a mortgagor fail to take advantage of a term of a contract 
which is beneficial to him, he has himself to blame. In the 
document before us the provision for payment of interest is 
free from ambiguity. The agreement was that the mortga- 
.gor should pay compound interest at the rate of Rs. 2 per 


- (1) [1882] L. R., 21 C. D., 261. 
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cent. per mensem, .but that on punctual payment of interest, 
interest at the rate of Rs. 1-4-0 per cent. per mensem would be 
accepted. If undue influence or fraud had been proved other 
considerations would arise, but the appellants have not endea- 
voured to support their allegation of undue influence. I, there- 
fore, think that the decision of the court below is correct and 
would dismiss the appeal. 


“BANERJI, J.—I was inclined to hold at the hearing of the 
appeal that the provision in the mortgage-deed as to interest 


. Was an attempt to circumvent the rule of law as to penalties ; 


but in the face of English authorities, and in the absence of 
any authority in this country tothe contrary, I do not think 
I should be justified in so holding. I therefore agree in dis- 
missing the appeal. 


By THE CouRT :—The order of the Court is that the 
appeal be dismissed with costs. 


i Appeal dismissed, 
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RAM PRASAD BHAGAT l 
versus - ; 


SUBA`RAI AND OTHERS.* 


Agra Tenancy Act (LI of 1901, local), section 76 (£)—C1 ops or other pro- 
ducts—Jasmine and Bela Plants Whether included in section. 


Jasimine and de/a plants come within the category of standing crop or 
other ungathered product within the meaning of section 76 of the Agra 
Tenancy Act. 


SECOND APPEAL from the decree of Pandit Sri Lal, 
District Judge, Ghazipur, modifying the decree of Khan 
Bahadur Maulvi Nizam-ud-din Ahmad, Assistant Collector, 
First Class, Ballia. T 


Suit for compensation under section 76 (1) of the Tenancy 
Act. 
The material facts were as follows :— 


The plaintiff who was a sub-tenant of the defendants, used 
the land for cultivating Jasmine and Bela plants. The defen- 
dants sued in ejectment, and the Assistant Collector ordered 
the plaintiffs ejectment conditional on the payment of compen- 
sation. On appeal, the Commissioner set aside the order for 
compensation and remarked that the plaintiffs remedy was 
under section 76, clause (1) of the Tenancy Act. The plaintiff 
then brought the present action for adjudication of the price 
of the Jasmine and Bela and claimed Rs. 572. The Assistant 
Collector decreed the suit to the full amount. The District 
Judge on appeal, reduced the amount to Rs 125 on the ground 
that the tenant was entitled to the price of “the crops or of 
other product” and not to the price of Bela and Jasmine plants. 


The plaintiff appealed. 


. The appeal first came on for hearing before Mr. Justice 
KARAMAT HUSAIN, who, on 6th -August, 1909, referred the 
‘case to a Bench of two Judges. 
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The order of his Lordship was as follows :— 


KARAMAT HUSAIN, J:—The plaintiff in this case was the sub-tenant 
of a sér‘holding of the defendants and used the land for cultivating 
‘jasmine’ and ‘éela’.—The defendants instituted a suit for the ejectment 
of the plaintiff and the Assistant Collector ordered his ejectment condi- 
tional on the payment of a compensation of Rs 572 and odd. .The 
plaintiff appealed to the Commissioner who set aside the order for com- 
pensation and remarked that the plaintiffs remedy was under section 76, 


clause (1) of the Agra Tenancy Act. The plaintiff then brought an action 


in the court of the Assistant Collector of the first class for.the adjudication 
of the price of jasmine and bela and claimed Rs 572. The Assistant Col- 
lector decreed the suit for the full amount claimed. There was an appeal 
to the District Judge, on the ground that the amount awarded was exces- 


sive. The learned District Judge varied the decree of the Assistant Collector: 


- by reducing the amount from Rs 572 to Rs 125 with proportionate cost. 
The reason which led the learned District Judge to vary the decree of the 
court of first instance is that the plaintiff under section 76, clause (Iyof 
the Agra Tenancy Act is entitled to the price of the “crops or of other 
produét,” which according to the local enquiry held by the Assistant 
Collector amounted to Rs 125 ‘and is not entitled to the price of de/a and 
jasmine plants. -The plaintiff has preferred a second appeal to this Court 


and it is contended by his learned counsel that the expression “ crops op- 


products” includes the’ jasmine and dela plants. In support of his con- 
tention he cites a ruling of the Board of Revenue in Aédul Baki versus 
Mathura Prasad reported in A. W. N, 1893, page 24. - o 
The learned vakil, for the respondents in answer to this contention re- 
` lies on the case of Sheo Pershad Tewari versus Mussumat Moleema Beebee 
(N.-W. P., H. C. R. 1869, page 108, Appellate Civil) in which it was held 
that the term “produce of land” referred to in Act X of 1859 means that 
which can be gathéred and stored, crops of the nature of cereal or grass 
or fruit crops ; and that it does not apply to the trees from which the crops, 
if fruit crops, are gathered.” The point is an important .one and of 
_ general application. It is therefore desirable to have a ruling of a Divi- 
sion Bench of this Court: I therefore refer this case to a Bench of two 

_ Judges. ; 7 


The appeal was then re-argued before a Division Bench. 


Muhammad Ishaq, for the appellant, relied on f a 
- Abdul Baki v. Mathura Prasad, [1893 13 A. W. N., 24 or 
Govind Prasad, for the respondent, reed on 


Sheo Pershad Tewari v. Mussumat Moleema Beebee’ e [1869] N.-W. P. 
High Court Reports, 108, Bou? 3 ew 


te 


. The. judgment of the Court was ; delivered ue EES 


shee 


GRIFFIN, J.—The facts of the çase`are ‘sufficiently set 
forth in the order of reference. of. our learned’ brother. We 


’ 
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have been referred to the ruling Sheo ‘Pershad Tewari v. 
Mussimat Moleema Beebee (1). The case before the court 
was one of distraint and the question for decision was whether 
having reference to the provisions of sections 115 and 118 of 
Act X of 1859,-guava` trees came within the category of 
standing crops or dther ungathered products. The decision 
ofthe court was to the effect that the term “products of the 
land” must be construed as equivalent to that which can be 
gathered or stored ; crops of the nature of cereal or grass -or 
fruit crops, and it did not apply to the trees ftom which the 
crops are gathered. In this view the court held that the 
zamindar was not entitled to levy a distress on guava trees. 
Section 42 of Act XII of 1881, which reproduced the corres- 
ponding section of Act XVIII of 1873,’ provided that a 
tenant ejected in accordance with the provisions of the Act 
Shall bé entitled to any growing crops or other, ungathered 
products of the earth, belonging to him and growing on the 


land at the time’ of his ejectment and to use the land for the . 


purpose of tending and gathering in such crops or other 
products; paying sufficient rent therefor. 


In the case of Adul Baki and another v. Mathura Prasad 
(2) which came before the Board of Revenue of these Pro- 
vinces, the, question for decision was whether the term ‘ grow- 
ing crops’ used in section 42 of the Rent Act, included ruse 
and jasmine plants as well as the flowers they bore. ` It was 
held by the members of the Board of Revenue that the words 
“ growing crops” did so include the rose and jasmine plants, 
‘as well as their lowers. By section 76 of the Tenancy Act, 
If of 1gor, the tenant is given a right fo sue for an adjudica- 
tion as to the price of crops and other products of his holding. 
The preceding sections 74 and 75 have to be read along with 
section 76. Section 74 gives the tenant a right to use the 
land for the purpose of growing, tending, gathering and 
removing crops and all other products of the earth, but pro- 
vices that he shall not be entitled, in the absence of a contract 
or local usages to the contrary, to cut or remove any trees 
upon his holdings. Section 75 .is as follows:—*If at the date 
on which” the ejectment takes ‘effect there are ungathered 
E ; l sat <1) [1869] N-W. P., H. C. Reports, 108. 
` (2) 118931 13 A. W. Na 24. 
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crops or other products upon the land the landholder shall 
have the option of purchasing the same, and upon his forth- 
with tendering the price of the same to the tenant the right of 
the tenant to such crops or other products, and to use the land 
for the purpose of tending, gathering and removing the same 
shall cease. If the landholder does not elect’ to purchase the 
same, the tenant shall be entitled to use the land as aforesaid 


for a further period until such crops or other products have ~ 


been gathered and removed, paying a fair rent therefor.” 


The words “other products” in section 76 must be read 
as meaning other products of the earth and other products 
upon land referred to in sections 74 and 75. We think that 
the language of sections 74,75 and 76is much wider than 
the language of the corresponding section in.the Rent Act, 
XII of 1881, and that plants such as ‘jasmine’ and ‘bela’ are 
included in the expression ‘other products’. 


The court below has not come to any finding as‘ to the 
value of the plants themselves. It is therefore necessary 
to remit an issue under the provisions of Order 41, Rule 25, - 
Civil Procedure Code, for a finding as to the value of. the 
plants. 2 = 


We may here note that the defendant did in the written . 
statement contest the right of the plaintift to recover compen: ` 
sation for the plants. - 


No further evidence need be taken. Ten days will be 
allowed for objections on the return of the findings, 


P. L. B. : - | Lssues remitted, 


A 
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MURLI DHAR 
versus 
GOMA.* 
Transfer of Property Act (IV of 1882), sections 88, Sg—Execution of 
decree—Order to sell property in cerinin order—Res judicata. 

Where upon an objection toan application for execution of a decree 
for sale under the Transfer of property Act, an order was made directing 
that different lots of the mortgaged pioperty be sold in a certain 
order, and that order remained unappealed from and therefore became 
final, keld that the priniciple of 7es judicata was applicable and that the 
question in what order the lots were to be sold could not be re-opened upon 
a subsequent application for execution of the same decree. 


Nageshar Prasad v. Sri Niwas, [1891] 11 A. W. N, 33; Bihari Lal 
v. Majid Alt, [1897] 17 A. W. N., 29, followed. 
EXECUTION SECOND APPEAL against the decree of 
H. W. Lyle, Esq., District Judge of Agra, affirming the decree 
of Rabu Shiva Prasad, Subordinate Judge, dismissing the 
application for execution. 
Proceedings in execution. 


, The material facts were briefly these -— 

Murli Dhar, the applicant for execution of decree in this case, 
was the purchaser of the decree obtained by one Mathra Das 
against certain persons, including Musammat Goma. Mathra 
Das had obtained an orderabsolute under section 89, Transfer of 
Property Act. Musammat Goma applied that the portion of the 
property in which she was not interested should be sold and the 
balance, if any, recovered from her without selling the portion 
in which she was interested. The Subordinate Judge made an 


ex parte order directing the amin to sell the other lot first and . 


then the lot in Musammat Goma’s possession. Mathra Das 
‘did not appeal against this order and subsequently sold 
the decree to the appellant, The appellant then presented 
a fresh application for execution. Musammat Goma opposed 
this application and in reply the decree-holder submitted that 
in respect of the portion ordered to be sold first, it had been 
decided between the judgment-debtors and certain other claim- 
„ants that the former had no title, and the sale thereot would 
‘CE. S. A., No. 448 of 1909. 
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therefore prove infructuous. The court of first instance, how- 
ever, maintained the original order, and upon appeal by Murli 
Dhar that order was affirmed by the District Judge who 


_ followed 


Nageshar Prasad v. Sri Niwas, |1891] 11 A. W. N, 33, 
reluctantly, as he did not agree with it, but still felt bound to 
follow it. i 
Murli Dhar appealed to the High Court. 


Satish Chandra Banerji, for the appellant, contended that 
as the order on the original application was not an adjudica- 
tion on any right claimed or defence set up, but wasa mere 
execution direction to the sale-officer as to the mode in which 
the sale was to'be conducted, it could not operate as res judi- 
cata, The case relied on. by the Judge was distinguishable 
in that the decree there was a simple money decree and the 
order was made after contest, and not er parte. A mortgage- 
decree which had been followed by an order-absolute for sale 
must be executed by the sale of the property specified there- 
in, and could not be altered or nullified by a non-judicial 
direction to the sale-officer. 

Benode Behari, for the respondent, submitted that it did 
not matter whether the decree-holder had appeared or not. 
The former order, whether right or wrong, if it had become 
final, would have the effect of res judicata. He relied on 

Behari Lalv Majid Ali, [1897] 17 A N. W., 29 

Satish Chandra Banerji, in reply, submitted that it was only 
when an adjudication was made-as to the rights of the parties 
in execution proceedings that the order was res judicata. He 
cited 


The Maharaja of Bharatpur v. Rani Kanno Det, [1898] 18 A.W N, 
164, 166, 
Muhammad Ismail v, Wazir Ali, [1907] 4 A. L. J. R., 400. 


The judgment of the Court was delivered by 


Kwox, J—This second appeal arises out of execution 
proceedings consequent upon a decree obtained under section 
88 of the Transfer of Property Act. Part of the property 
covered by the decree was purchased by one Musammat 
Goma, respondent, after the decree had been passed. In due 
time an order absolute was obtained by the decree-holder 
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and on his proceeding to get the court to sell the property, 
Musammat Goma put in an application asking that the 
portion of the property which has been purchased by her and 
which is known and described as lot No. 1 might be brought 
to sale after the portion held by the original mortgagors, 
which was known and marked as lot No. 2 had been sold. 
The application made by her was allowed by the court on 
the 30th of July, 1908. In the meanwhile other litigation 
was proceeding and the result of that litigation was that it 
was held that the mortgagors Munni and Chunni had no title. 
The decree-holder again asking for the sale of thé whole of 
the property covered by the decree, Musammat Goma 
applied and prayed for the same right which she had made 
under the previous application. The lower appellate court 
held that it had no alternative but to allow her prayer. The 
case was covered in its opinion by the ruling in Mageshar 
Prasad Singh v. Siiniwas Pande ('). The learned advocate for 
the appellant tries to distinguish that ruling from the present 


case on two grounds, one being that in the case of Mageshar. 


Prasad Singh v. Sriniwas Pande the decree was a simple 
money decree and not a decree under section 88 of the 
Transfer ‘of Property Act; and secondly, that the order 
obtained in this case was an er parte order and cannot be held 
to be an adjudication between the parties of the objection 
raised therein. He further contefided that the principle of 
res judicata, which he admitted fully applies to execution 
` proceedings, did not apply to matters of procedure such as 
the order in which the property should be sold. He directed 
our attention to the case of Muhammad Ismail v. Wazir Ali 
(2), We have examined these cases. We think that the case 
before us is covered by the ruling in Mageshar Prasad Singh 
v. Sriniwas Pande and that the case of Bihari Lal v. Majid 
Alito be found reported in W. N. 1897, p. 29, is also to the 
same effect. The result is that the appeal fails and is dismiss- 
ed with costs including in thiš Court fees on the higher scale, 
(1) [1891] 11 A W. N., 33. (2) [1907]4 A. L. J. R., 400. 
J. P. l Appeal dismissed, 
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MAHADEYA 
VEFSUS 
KING-EMPEROR.* 
Gambling Act (III of 1867), application of—Seisure of money found 
on persomof gambler. 

The Gambling Act of 1867 does not draw a distinction between moneys 
found on the person of the gambler and those found in the gaming 
house. 7 

CRIMINAL REFERENCE made by S. Muhammad Ali, Esq., 
Sessions Judge of Mirzapur. ; 

Construction of an order of confiscation under the Gambl- 
ing Act. , 

The material facts will appear from the judgment of 


KNOX, J—Musammat Mahadeya has been convicted of 
an offence under section 4 of Act HI of 1867. In addition to 
the sentence of fine passed upon her and others who have been 
tried with her, the Magistrate ordered that the instruments 
of gaming found in the house at the time, and moneys found 
on the floor and moneys found on the persons of the gamblers 
be also confiscated. Upon the person of Musammat Mahadeya, 
a watch and chain and ornaments were found and ‘also 


Rs, 8 in cash. The applicant being under a misapprehension 


that an order had been made for the confiscation of her jewellery 
as well as of her cash, applied to the Court of Sessions at Mirza- 
pur for revision of the Magistrate’s order. From the explana- 
tion furnished by the learned Magistrate it appears that 
no order was made or was intended to be made for the con- 
fiscation of the jewellery ; and that the order that was made 
was intended to be made as regards the money found on the 
person of the accused, as the Magistrate was of opinion that 
the money had been brought there for the purpose of gambl- 
ing. The learned Sessions Judge, relying upon the case of 
Emperor v, Walli Mussaji(*) has submitted the record to this 
Court with a recommendation that the moneys found on the 
person of Musammat Mahadeya be returned to her. 
* Cr. Ref. No, 124 of 1910. 
(1) [1902] I. L. R, 26 Bom., 641. 
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- The learned Judges of the Bombay Court considered that 
in the Bombay Act IV of 1867, there was‘an intention to 
draw a distinction between moneys found in the house search- 
ed and moneys feund on the persons of those found therein, 
and they held that on the phraseology of the section contained 
in the. Bombay Act, the power to seize money in a case like 
the present does not extend to that found on the person. 
I have to deal with Act No. ITI of 1867. Section 5 of that 
Act authorises certain officers themselves to enter, or to 
authorise a proper officer of police to enter, a house, suspected 
of being a common gaming house, and to seize, čzčer alia, all 
moneys reasonably suspected’of having been used or of being 
intended to be used for tHe purpose of gaming, which are found 
therein ; also to search the persons of those whom he or such 
officer takes in custody, and to take possession of al! instruments 
of gaming found upon such search. Section 8 provides that 
on the conviction of any person of keeping or using any such 
common gaming house or of being present therein for the 
purpose of gaming, the convicting Magistrate may order all the 
instruments of gaming found therein to be destroyed. He may 
also order any securities for money and other articles suspected 
of being instruments’ of gaming to be sold and converted 
into money and the proceeds thereof with all moneys seized 
therein to be forfeited. The section also gives the Magistrate 
a discretion to order any part thereof, z. e., of the money seized, 
to be returned to the persons appearing to have been severally 
thereutito entitled. I am not prepared to hold that Act III 
of 1867 does draw a distinction between moneys found on the 
person and those found in the house. In many cases it would be 
very difficult to draw that distinction ; but in the present case 
I think the learned Magistrate would have used a wiser discre- 
tion in returning to Musammat Mahadeya the 8 rupees 
‘which were found on her person and which had not been 
up to the time of search been used for the purpose of gaming, 
I therefore so far allow the application as to direct that this 
8rupees be returned to Musammat Mahadeya. In other 
respects, the order passed by the Magistrate will stand. 


Order modified, 
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SRI BHAGWAT SINGH AND OTHERS 
Versus ` 


RAM JATAN AND ANOTHER.* 


Pre-eniption—Wajib-ul-arz—Construction—Custom 0r contract—Difer- 
ence in terms of two wajib-ul-arzes. 


The wajib-ul-arz of a village prepared in 1833, when only two persons 
owned the village, provided that if any one of the co-sharers wished to 
transfer his share in the village, it would te necessary for him to inform 
his co-sharers and to transfer it to them, but if the transfer was made 
without the knowledge of the co-sharers it was to be void, Ae/d that the 
record was a record of contract which did not last after the settlement. 


In a later wajib-ul-arz prepared in 1860 the preamble was very 
similar to that of the eailier wajzd-ul-arz, but the right of pre-emption - 
was given first to nearer co-sharers, then to co-sharers in the “kok and 
then to co-sharers in other ¢hoks. Held that the later wajib-ul-arz also 
recorded a contract as the conditions contained iù it as to pre-emption 
differed in material particulars from those in the earlier way#d-1l-arz. 


Daryao Singh v. Jahan Singh, 1. L. R., 31 All, 539 explained. 

APPEAL under section 10 of the Letters Patent from a 
decree of Mr. Justice KARAMAT HUSAIN, reversing a decree 
of F. D. Simpson, Esq., District Judge of Gorakhpur, who 
reversed a decree of Babu Bhawani Chander Chakerbarti, 
Subordinate Judge of Gorakhpur. 

Suit for pre-emption. 

` The material facts appear from the judgment of 


KaRAMAT HUSAIN, J.—The suit out of which this appeal has arisen’ 
was a pre-emption suit on the basis of-the wajiġ-ul-arz, which according 
to the allegations in the plaint recorded a custom of pre-emption.. The 
defence was that there was no custom of pre-emption. The cout of first 
instance came to the conclusion that the wajzb-ul-arzes of 1860 and 1833 
recorded a custom and gave a decree to tha plaintiff. The defendants 
appealed. The lower appellate court finding that no custom was proved 
reversed. the decree of the court of first instance. This finding of the lower- 
appellate court is in fact the’ construction placed by him upon the 
qwajib-ul-arses. ‘The plaintiff comes here in second appeal and it is 
contended on his behalf that upon a right interpretation of the terms of 


* L, P. A. No. 91 of 1909. 
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` the two wayib-ud-arzes a custom of pre-emption does exist in the village. 
In support of this contention reliance is placed on Majidan Bibiv Sheikh 
Hayatan(t)in which it is remarked that “if the wajib-ul-arz did not 
itself show, or if it was not otherwise proved that the pre-emption clause 
was mérely the embodiment of anew contract as to pre-emption, the 
reasonable and proper construction of such a document would be that the 
pre-emption clause was merely the recital ofa pre-existing custom in 
force in the village.” Reliance is also placed on Ba/deo Sahat v. 
Nagai Ahir (2) which rules that the expression in the preamble of 
a wajib-ul-arz in which the co-sharers say that “ they will act up to the 
matters recited “below,” nor even the use in the pre-emptive clause of the 
words * Jazin hoga” would raise a presumption that the ajib-wt-arz 
refers toa contract rather thanacustom. The learned vakil for the 


respondent in answer tothe contention of the ‘learned vakil for the. 


appellant argues that in the last paragraph in the wajib-ul-ars of 1833 it 
is stated “therefore we have executed this agreement that it may be of 
use when necessary” and he says that having regard to the above 
expression the entire wajib-ul-ara including the pre-emption clause is 
nothing but an agreement. A perusal of the entire document shows that 
certain of its clauses record certain undertaking given by the zemindars 
to the Government, for instance, the undertaking as to payment of Govern- 
ment revenue, which forms the subject-matter of the 5th clause, the 
realization of the rent fixed by the Collector from tenants which forms 
one of the subject matters of the second clause. The term agreement 
relates to those clauses only which record any undertaking by the 
zamindars. This does not show that all the clauses in that qwajib-ul-arz 
are agreements. Itis a matter of common knowledge that wajih-ul-ar zes 


may be a record of customs as well as of agreements and to my mind ` 


the roth clause of the wajib-ul-arz of 1833 dealing with pre-emption 
embodies a custom and not a contract. I therefore allow the appeal with 
costs including fees on the higher scale, set aside the decree of the lower 
appellate court and remand the case under the provisions of order 41, rule 
23 to that court for deciding the remaining issues. Other costs will abide 
the event. ~ 


“The defendants thereupori‘ preferred an appeal under 
section 10 of the Letters Patent. i 


Durga Charan Baneigi, for the appellants. 
Iswar Saran, for the respondents. 
The judgment of the Court was delivered by 


_BANERJL J.—This appeal arises out of a suit for pre- 
emption and the question to be determined is whether the 
entry"in the wayib-ul-arzes of 1833 and 1860, relied upon 


(1) [1897] 17A. W.N. 3° (2) T1907] 27 A. W. N., 17. 


s ` 4 


SRI BHAGWAT 
SINGH 
A 
RAM JATAN. 


Banerji, J 


Sri BHAGWAT 
SINGH 
v. 
RAM JATAN. 


—— 


Banerji, J. 


408 HIGH COURT. [A. L. J. R. 


by the plaintiff is the record ofa custom or bfa contract. 
We bave considered the terms of both the wayj:3-ul-arzes and 
are of opinion that they record-a contract entered into by the 
co-sharers. In the year 1833 only two persons owned the 
village in question and they executed a wajib-u’-arz in which 
they stated that they agreed to abide by the terms contained 
in it, after fully understanding them. One of the clauses 
contained in the document relates to pre-emption and that 
clause is to the effect that if any one amongst the co-sharers 
wished to transfer his share in whole or in pert by sale or 
mortgage, it would be necessary for him first to inform his 
co-sharers in the village and to sell to them at the price 
fixed or mortgage at the amount agreed upon. Ifthe 
transfer was made to a stranger without informing the 
co-sharers it would be invalid. This seems to us to be 
clearly the record of a contract. In the later wajib-ul-arz of 


-1860 the preamble is very similar and the conditions as to 


pre-emption are not the same as in the wajib-ui-arz of 1833, 
but very different. The right of pre-emption is given first to 
near co-sharers then to co-sharers in the ¢hok and then to 
co-sharers in other ¢hoks. The plaintiff claims as a near 
co-sharer, The later wajib-ul-arz also seems tc us to be the 
record of a contract and could not be the record of a custom 
as the conditions contained in it as to pre-emption differ in 
material particulars from those mentioned in the earlier 
wajib-ul-are of 1833. As the term of the settlement in each 
case has expired the contract is no longer binding on the 
co-sharers. The learned vakil for the respondents relies on 
the ruling in Daryao Singh v. Jahan Singh (?). The head-note 
to the report of the case, namely that a variation in the terms 
of the later wajib-ul-arz did not necessarily affect the custom, 
is not borne out by the judgment. What was observed in 
the judgment was this: “ As regards the preference to own 
brothers there is really no difference and it is aiter all with 
that with which we are concerned in this appeal and that is 
all that we find, vzz., that in the village there was a custom by 
which on a transfer a right of pre-emption arose in favour of 
the own brother of the transferor.” Independently of the 
wazib-ul-avz there was no evidence of the alleged custom. 


(1) [1909] 1. L. Ra 31 All., 539. 


U 
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On the contrary the learned Judge of the lower appellate 
court found that in the village in question there had never 
been an instance of pre-emption. The lower appellate court 
was therefore right in holding that no custom of pre-emption 
prevailed and that the plaintiffs’ suit must fail. We accord- 
ingly allow the appeal, set aside the judgment of the learned 
Judge of this Court and restore that of the lower appellate 
court with costs in all' courts. The costs of both appeals -to 
this Court, will include fees on the higher scale. i 


Appeal decreed.. 


ve 


SAHU LALTA PRASAD AND ANOTHER 
versus 
ZAHUR-UD-DIN AND OTHERS.” 

The right of contribution arises when two or-more persons are liable 
to discharge a common burden. A creditor -who before judgment 
attaches the property of the judgment-debtor does not acquire any 
lien or charge on the property. Where, therefore, a portion of the attached 
property is purchased by a third person who pays up the amount due: to 
the attaching creditor the payment is gratuitous and he does not acquire 
any right of contribution. Moti Lal v. Karrabuldin, I. L. R., 25 Cal., 1795 
Peacock v. Madan Gofal, J. L. R, 29 Cal, 428; Willer v. Lakhimanit 
Devi, 1. L. R., 28 Cal., 419 referred to. ~ 

SECOND APPEAL from the decree of W. H. Webb, Esq., 
District Judge of Bareilly, modifying the decree of Pandit 
Girraj Kishor Datt, Subordinate Judge. 

Suit for contribution. 7s 

' The facts so far as they are material for the report are 
fully set out in the judgment of the Court. 

The Subordinate Judge decreed the suit, but his decree 
was reversed by the District Judge as against Zahur-ud-din 
and Fakhar-ud-din, defendants 1 and 2, on the ground that 
the property did not belong to Ram Mohan Lal, Zahur-ud- 
din, defendant 1, being made liable for Rs. 164-4-0, and as 

° a S. A. No. 112 of 1909. 
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_ Property Act and to 


- means of an actual transfer from the reversioners ; 
after-acquired interest could not feed the estoppel in favour of © 
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against defendants 3, 4, and 5, the suit was dismissed for 
misjoinder of parties and causes of action.” 


The plaintiffs appealed. š 


Zahur-ud-din filed objections under Or. XLI, R. 22, Code 
of Civil Procedure. ' 


"Satish Chandra Banerji, for the appellants :— The agree- 
ment for sale executed in favour:of Ram Mohan Lal by the 
reversioners to the estate of Dube Gopal Sewak passed nothing 
to him. A reversioner has not such an estate as can be trans- 
ferred. He referred to section 6, clause (a) of the Transfer of 
Nund Kishore Lal v. 


355. 
Sham Sunder Lal v. Achhan Kunwar, (1898) L. R., 


s. C. I. L. R, 21 All, 71, P. C. i 
Hence, on December 12, 1882, Ram’ Mohan Lal himself 
could convey no- interest to Lalji Mal as he had nothing to 
transfer. In 1885 Ram Mohan Lal’s interest was perfected by 
-but this 


Kanee Ram Tewary, [1902] 1. L. R., 29 Cal., 


25 1. A. 183. 


Lalji Mal inasmuch as there was no interest created “in the 
property. There was only a -contract for sale, and under 
section 54, Transfer of Property Act, such a contract creates 
no interest in the property. In 1891 when the actual transfer 
was made by Ram Mohan Lal to Lalji Mal, the property had 
already been placed under attachment, and under section 276, 
Code of Civil Procedure, 1882, the transfer was void as against 
the attaching creditor. The property thus remained all along 
Ram Mohan Lal’s and the Judge below was wrong in'`suppos- 
ing’that the property had become Lalji Mal’s. The case of 
Annu Mal v. The Collector of Bareilly, [1906] 1L. L.R., 28 AIL, 315, 


on which the court below had relied, had no bearing upon the 
present case,- for there was no question of countervailing 
equities in this case. The plaintiffs purchased their share 
of Ram Mohan Lal’s property subject to attachment, just .as 
the defendants ‘had done. The plaintiffs paid off the amount 
of ‘the entire decree, and saved the attached properties, the. 
shares of the defendants being also included, from impending 
sale. Consequently for the benefit which they conferred 


‘upon the others in excess of their own grota of liability the 


` 


~ v 
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plaintiffs were entitled to claim contribution from those on 
whom the benefit had been conferred. 

Shahuzzaman for (Zahur-ud-din and Fakhar-ud-din), 
respondents, contended that Ram Mohan Lal had no 


CrvIL, 

1910. 

SAHU 
LALTA ERASAD 


interest in :the property, at the date when these respondents ZAHUR UDDIN 


purchased it, and they were not bound to recoup : the 
plaintiffs for any loss they might have incurred. 
Lalit Mohan Banerj ji, for Jugal Kishore respondent :— 


“-No claim for contribution arisés ia this case. A claim 
for contribution can be maintained only under two circum- 
stances, vzz., when in order to save his own property it is 
absolutely necessary to save the property of others and 
thus a benefit is conferred upon those others, and second- 
ly, when ‘the properties are subject to a common charge. 
The properties were simply under attachment, and that creates 
no harge. ` Again, all the properties were not liable for the 
entire amount of the decree. The decree-holder might- have 
sold and realized the whole amount of his decree out of one of 
the properties and it would not have been necessary for him to ! 
sell other properties. He was‘only-concerned with getting his 
money and nothing more. The payment of the entire amount 
due under’the ‘decree by the plaintiffs was premature and was 
simply gratuitous, they cannot claim-contribution if they have 
been only a bit too generous. 2 

. Satish Chandra Banerji in reply:— 


Attachment does create a charge. 
Garusami v. Venkatasami, [1890] I. L. R.,-14 Mad., 277, 282. - 
[STANLEY, C. J.—In Soobu! Chunder Law v. Russick Lali 


Mitter, [1888].1. L. Rọ 15 Cal. 202, it was decided that 
attachment: did not create, in favour of the attaching créditor, 
‘any interest in, or charge upon, the property as against other 
creditors. | . 

That may be so as against othe: creditors, but so far as 
the plaintiffyand the defendants are representatives of the 
judgment-debtor, the creditor has an interest as against them. 

[STANLEY, C. J., referred to Moti Lal-v. Karrabuldin, 
[1897] I. L. R., 25 Cal., 179, P. C, and Frederick Peacock v. 
Madan Gopal, [1902] I. L. R, 29 Çal, 428, 431, as laying 
down that “attachment only prevents alienation ; it does not 
confer any title.” ]. ; 
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Cry. . [The argument was at this stage adjourned. ] 
1910. Sarat Chandra Chaudhri, (for Satish Chandra Banerji), 
Sanu Larra ta subsequent hearing relied on Pomeroy’s Equity Jurispiu- 
PARSAD dence, Vol I, §§ 407, 411, and contended that inasmuch as 


v a 
zauor-up-pin, there was a common burden, namely the attachment, upon 


the propertie» and the plaintiffs had relieved the properties of 
that burden, they were entitled to contribution. 


` (STANLEY, C. J.—The Privy Council has said that attach- 
ment only prevents alienation, it creates no charge; ergo, there: 
was no common liability so far as these properties were con- 
cerned ]. : i 
` The right would arise even where a common liability rested 
upon several persons. Here, the parties were in the position 
‘ of joint debtors subject to the same pecuniary obligation. 


‘The judgment of the Court was delivered by «~ 


STANLEY, C. J.—This appeal is connected with Second 
Appeals No. 113 and 114 of 1909. The question involved in 
them is one of contribution and the claim arises under the 
following circumstancés. One Ram Mohan Lal owned shares 
in five villages, ` He was indebted to one Nand Kishore who 
brought a suit to realize the amount of the debt. On the 8th 
of May, 1899 Nand Kishore obtained an order for attachment, 
of the property of Ram Mohan Lal, before judgment. On 
the 28th of May, 1889 he obtained a decree. This was a 
simple money decree. On the 25th of August, Ig05 the in- 

4 terest of Ram Mohan Lal in the five villages was advertised 

for sale. -Prior to this, numely on the gth of October, 1898, 

: the plaintiffs-appellants purchased the interest of Ram Mohan 

` Lal in one of the villages and to save that property from sale 

under the attachment, they on the 21st of August, 1905 paid 

the amount of Nand Kishore’s decree. They then iustituted 

the suit out of which the appeals have arisen to obtain con- 

tribution; from transferees from Ram Mohan Lal of his interest 
in the other villages, 7 


Stanley, C. J. 


Mr, Lalit Mohan Banerji, on behalf of the respondents 
in Second Appeal No. 114 of 1909, raised a point which was 
not considered in the courts below. His contention was.that 
the attachment of the villages in question did not create any 
lien or charge upon them, and that consequently as between 
the plaintiffs-appellants and the respondents there was no 
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common burden which- the plaintiffs-appellants discharged so 


.as to give.them a:right to call-upon the defendants- “respon 


dents for contribution. 


“We think that this contention is well founded. The right 
to contribution arises when two or;.more persons are liable 
to discharge a common burden: The principle is that they 
should discharge it fateably in accordance with ‘the equit- 
able principle ‘ that equality is equity’ and if one discharges 
the entire burden, he has a right of -contribution against the 
others, or, in other words, as the doctrine ‘has been stated, 
“where a common liability rests-on.several persons in- favor 
of a single claimant, equity will enforce such liability upon all 
the class in accordance with the maxim ‘equality is equity.’ (1) 
In .this case we fail to discover that there was any common 
burden, In: the case of Moti Lal v. Karrabuldin (2) their 
Lordships of the Ptivy Council. held that, attachment only 
prevents alienation arid does no not confer a title (see page 185). 
This ruling of their Lordships’ was followed in the case of 
Peacock v. Madan Gopal (8). It was there_held -by a.Full 
Bench, overruling the earher decision in Miller v. Lukhimani 
Devi (4), that an attaching creditor does not obtain by his 
attachment any charge or lien upon the attached property. 
The decree-holder then in the case before us did not by ‘the 
attachment acquire any lien or charge upon the property of 
his judgment-debtor. That property when sold by the latter 
became vested inthe transferees subject only to the right 
which the decree-holder had of executing his decree and 
selling the property for the realisation of his debt. No steps 
however were taken for the purpose of carrying out a sale in 
execution: of the decree beyond the fact that the property 
was advertised for sale. Before a sale took place the plain- 
tiffs-appellants voluntarily paid the amount of the decree and 
relieved the property from the attachment. The defendants- 
respondents were never liable to satisfy that decree which 
as we have said was a simple money decree. The sole liabi- 
-lity to discharge the decree rested upon the judgment-debtor. 
The fact that the plaintiffs-appellants in order to protect 


-(} b Pöméroy, Equity Jurisprudence, section 407, p- 678.— Edy} 
.(2) [1897] I. L. R., 25 Cal., 179, P. C. 

(3) [1902] I. L. R., 29 Cal., 428. 

(4) [1901] L L. R., 28 Cal, 419. 
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H4 
from sale of the property purchased by them paid the amount 
of the decree and so relieved the entire property from the 


- attachment does not give them a right of contribution. Under 


such circumstances there being no commọn burden—no 
common liability—we are of opinion that a right of contribu- 
tion did not arise, and upon this ground the appeal must 
fail. : 


. An ere was filed under Order 41, Rule 22. In the 
lower appellate court a decree was passed’for Rs, 164 with 
proportionate costs ef cetera against. Zahur-ud-din and Fakhr- 
ud-din. The contention is that no decree ought to-have béen 
passed against these parties and, in view of what we have said 
above, this objection is well founded. 


We accordingly dismiss the appeal. We allow the objec- 
tion and setting aside the decree of the lower, appellate court 
dismiss the plaintiffs suit with costs in all courts including 
fees i in this Court on the higher scale, : 


J. P. ` Appeal dismissed, 


~ 
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. MAHESH DAT PANDE 
Versus 
GOKUL NAIK.* 
Pre-empiton—Wajib-ul-arz—ZInterpretation of—Sharik—Perfect partition. 


Lhe provision as to the custom of pre-emption in a village contained 
in the wajib-ul-arz ran thus: “When a /rssedar sells his share, he 
shall sell first to a skar:k who is a near relative (aziz karib) and after- 
wards to a sharik who is aziz bard or distant relative, and then to “ AZssa- 
daran deh” ‘the village was then divided by a perfect partition, and 
the property sold was situated in mahal-No. I in which the plaintiff was 
nota sharer. The defendant was a co-sharer in mahal No. 1. The plain- 
tiff was, however, a sharer in mahal No. III. eld that by reason of the 
perfect partition of the village the plaintiff had ceased to be a partner 
with the vendor and therefore he had no right of pré-emption against a 
co-sharer in the same mahal. 


Sharik means a partner or co-sharer with the vendor. 


SECOND APPEAL from a decree of Pandit Guru Prasad ' 


Dube, Additional Subordinate Judge of Gorakhpur; confirm- 
ing a decree of Babu Jogendra Nath Chaudhri, Munsif of Basti: 
Suit for pre-emption. _ 

The facts were briefly as follows:— 

The plaintiff in this case brought a suit for pre-emption of a 
five anna four pie partitioned share in a certain village, on the 
basis of a custom recorded in the waytb-ul-arz which provided 
that in the event of a salé by a co-sharer he should do so in 
the following order:— oo 

(1) Toa sharik who is aziz karib. l 

(2) Toa sharik who 1s aziz baid. 

(3) To Aéssedaran deh. 

The village was subsequently to the date of the wayzb-ul-arz 
perfectly partitioned into three mahals in the third of which the 
plaintiff was a sharer and the property sold was situate in mahal 
No. I. The suit was resisted on the grounds that there was no 
custom of pre-emption in the village and that the plaintiff 
was not entitled to sue because he was not a co-sharer in the 
mahal in which the property sold was situate. The court of 
first instance decreed the suit subject to the condition of the. 
plaintiff paying to the defendant.vendee Rs. 1,999. ` From this 
decree there were two appeals to the lower appellate court 
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which dismissed the plaintiff's appeal and decreed that of the 
defendant. In the result the plaintiffs suit was dismissed. 

The plaintiff appealed to the High Court. The appeal 
came up for hearing before ALSTON, J., onthe ist of July, 
1909 and was referred by him to a Bench of two Judges. 

The case then came up for hearing before a Division Bench. 

Durga Charan Banerjee, for the appellant. l f 

Sundar Lal, Baldeo Ram Dave, and Iswar Saran, for the 
respondent. 

The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal arises out ofa pre-emption 
suit, The plaintiffappellant seeks to pre-empt a sale of a 
share ina village on the allegation that according to the 
custom of pre-emption prevailing in the village and recorded 
in the wayzb-ud-at2 of the years 1885-86 he has a preferential 
right to preempt. The custom as to the right of pre-emption 


-contained tri'the wayzd-ul-are is to the effect that when a 


htssadar sells his share, he shall sell first to a sharz# who is a 
near relative (asis kort6), and afterwards to a sharik who 
is aziz baid or distant relative, and then to 4ssadaran deh. 
After the date of the wayid-ui-ars the village was divided by 
perfect partition into three mahals. The property which 
is the subject of the sale is in mahal No. r. The plaintiff is 
not a sharer in that mahal. He is asharer however in mahal 
No. 3 and the contention advanced by his learned advocate 
is that he is a sha7z& of the village, that is, a partner in the 
village area as it originally stood, and that therefore he 
must be regarded as a co-sharer with the vendor. We are 
unable to put this construction upon the term sharzk. Sharik 
means a partner or co-sharer with the vendors The plaintiff 
isa near relative but he is not a skartk; he ceased to be a 
partner with the vendor when the village was dividéd by 
perfect partition, and therefore the custom as it originally 
prevailed cannot be enforced so as to give hima right of pre- 
emption as against the co-sharer in mahal No. 1. The 
vendee is a co-sharer in mahal No.1 in which the property 
is situate: We therefore think the lower appellate ‘court 
rightly decided the appeal before him. We dismiss this appeal 
with costs including fees in this Court on the higher scale. 


Appeal dismissed. 


/ 
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PRATAB AND ANOTHER.* 


Hindu Widows Remarriage Act (XV öf 1856), application of—Mass iage 
ofa widow among Taga Brahmans. 

A Taga Brahman widow contracted a second marriage which was 
sanctioned by custom. The reversioners sued for possession of property 
which was her husband’s. Æeld that the Hindu Widows’ Remarriage 
Act did not apply and she did not lose her right in her husband’s property 
in asmuch as the marriage was valid according to the custom of her caste, 
independent of the provisions of the Act. 

FIRST APPEAL from a decree of Pandit Kanhaiya Lal, 


Additional Judge of Meerut. 


. This was a suit by Hindu reversioners for recovery of posses- 
sion of immoveable property. 


The facts were briefly as follows :— 


One Siria, a Taga Brahman, was the owner of certain pro- 
perty. He died leaving behind him his widow, Mathuria,and his 
mother Tulsa. The names of these ladies were entered as 
owners after his death. The ladies executed a deed of gift 
in 1885 in favour of Nanda, the brother of Mathuria. Nanda 
died leaving Chhajju his heir. Chhajju mortgaged a portion 
of the property and sold another portion to the defendants. 


Musammat Tulsa died some years ago and Musammat 
Mathuria contracted arao marriage 7 years ago. The rever- 
sioners brought this suit for possession of Siria’s property on 
the ground that Musammat Mathuria had only a limited 
interest in the property which she lost after contracting the 
second marriage. 


The court below decreed the suit. 
The defendant appealed. 
Mohan Lal Sandal, for the appellant, submitted that the 


suit did not lie during the lifetime of Mathuria. She still had 
her interest in the property. Karao was a recognised form 
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`of marriage among the Taga Brahmans. The only consequence 


was that a Bisa Brahman widow became a Dasa Brahman 
after second marriage. .[t derogated from her social position. 
Khuddo v. Durga Prasad, [1906] 26 A. W. N., 299. 
Gujadhar v. Kaunsitla, [1908] 1. L. ‘Ra, 31 All, 161. 

If the marriage were iavalid, Musammat Mathuria would 
be held to be' living in concubinage with the man with whom 
she purported to contract a second marriage and subsequent 
unchastity did not affect her ight of inheritance. 


Shafi-uzzaman, for the'respondents, submitted that the 
ruling in Khaddo v, Durga Prasad only applied to cases 
where second marriage was allowed. Karao was not sanc- 
tioned among the Aisa Brahmans. Section 2 of the Widows’ 
Remarriage Act applied. 

Mohan Lal Sandal, repliec. 

The judgment of the Court was delivered by 

BANERJI, J.— Lhe suit out of which this appeal has arisen 
was brought by the plaintiff-respondent for possession of 
certain property which belonged to one Siria. He claims 
as the next reversioner to Siria. Siria died leaving a widow, 
Musammat Mathuri and his mother, Musammat Tulsha. 
These ladies made a gift of the property in favour of one 
Nanda, who is now dead. Chhajju, the brother of Nanda, 
mortgaged a part of the property to Kabul, defendant No.3, 
and Sukh Ram, and he also sold a poition to the defendants 
5,6, 7 and 8. .Musammat Tulsha is dead. 


It has been found that the widow, Musammat Mathuri, 
has married again. lhe plaintitf cae the property on the 
ground that by reason cf Mathuri’s second marriage she has 
forfeited her rights to the property of her first husband, and 
that the plaintiff is therefore entitled to the possession of it. 
The parties belong to the caste òf Taga Brahmans. 


The court below has found and the correctness of its 
finding is not challenged in this appeal, that there are two 
classes of Taga Brahmans called respectively Bisa Tagas and 
Dasa Tagas. The parties belong to the class of Bisa Tagas. 
Among Bisa Tagas remarriage of widows is not allowed, but 
if a widow does remarry she becomes a Dasa Taga and this 
remarriage, although it reduces her to the rank of Dasa Tagas, 
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is regarded as valid. The result of the finding therefore is 


that the second marriage of Musammat Mathuri is a valid 
mairiage, according to the custom of the caste, the effect of 
the marriage being to reduce the remarried wife to the rank of 
Dasa Tagas. The learned Judge of the court below holds that 
as‘there-has been a valid remarriage of Musammat Mathuri, 
she forfeited her rights to the estate of her first husband under 
the provisions of section 2 of Act XV of I856. 


It is contended that this conclusion is erroneous and that 
Act No. XV of 1856 does not apply toa case like this where 
_aemarriage is valid according to the custom of the caste 
and independent of the provisions of the Act. -Having 
regard to the rulings of this Court this contention seems to us 
to be correct. It has been held in a number of cases in this 
Court that where according to the custom of the caste the 
remarriage of a widow is valid, Act XV of 1856 is in- 
applicable. This has been the course of rulings in this Court, 
_and although personally we may have hesitation in accepting 
the view adopted in those rulings, we think we are bound by 
the uniform course of decisions in this Court, and must there- 
fore hold that section 2 of Act No. XV of 1856 is inapplicable 
to acase like this. This being so, the decree of the court below 
cannot be supported. The result is that we allow the appeal, 
set aside the decree of the court below and dismiss the plain- 
tiff’s suit with costs in both courts. 


S. M. Appeal allowed, 
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Civin. KOUNSILLA 
; ’ : VErSUS 
gio. j 3 
: - ISHRI SINGH.* 
Apr il, I j S 
— Civil Procedure Code (Aci V af 1908), “section g5—decree Jor sale upon 
; ETON, J. mortgage passed before 1908S—No curtailment of right to execute— 
Husain, fo i Application of section— Reti ospective effect—Statutes 


The right to enforce the execution of a decree is a substantive right. 
That right cannot be lost without an express provision of law to that effect. 


A decree for sale of mortgaged property was passed ‘while Act XIV of 
1882 was in force. Twelve years expired but the decree was not satisfied. 
In the meantime Act V of 1908 was passed, section 48 of which was 
made applicable to all decrees. eld that the decree passed before the 
passing of that Act could be executed more than 12 years after the date 
: it was passed. No statute shall be so construed as to have a retrospective 
operation unless such a construction appears very clearly in the terms 
of the Act or arises by necessary and distinct implication. Statutes are 
to be construed as operating only on cases or facts which come into 
existence after they are passed. j 
. SECOND APPEAL against the decree of the District Judge 
of Farrukhabad, confirming the decree of the Munsif of 
Kanauj. 
X 


Proceedings in execution of decree. : 
The facts were briefly as follows :-— 


The decree-holder applied for the execution of @ decree 
for sale upon a mortgage, dated the 24th of November 1893, 
on the 4th of March, 1909. It had been executed before and 
had been kept alive so far. The courts below dismissed 
the application on the ground that it was barred by the 12 
years’ limitation prescribed by section 48 of the Code of Civil ° 
- Procedure, 1908, 


The decree-holder appealed. 


Govind Prasad (with whom Jovendranath Mukerji), for the 
appellant, contended that under section 6, clause (c) of the 
General Clauses Act (X of 1897), section 48 of Act V of“ 
1908 did-not have retrospective effect ; that under the Civil 
Procedure Code of 1882 a decree other than one for money 


*E..S. A. No. 755 of 1909. 
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\ 
was not barred if not satisfied within 12 years. Further, the Civi. 
limitation of 12 years did not apply to mortgage deciees. 1910. 


He relied on KOUNSILI.A 


Jug Ram v. Jewa Ram, [1909} 6 A. L. J. R., 647. © ~ Tani Sie 
Thakur Prasad v. Ahsan Ali, {1878}] 1. L. R, 1 All, 668. F. B. 
Gokul Singh v. Birj Lal, {1885} A. W. N., 130. 
-Deb Narain Dutt x. Narendra „Krishna, [1889] I. L Ro 16 Cal., 
267, 272. 


Ashfak Hussain v. Kallian Das, [1889] A W. N., 106. 


` 


_ Gulsari Lal, for the respondent, submitted that the ques- 
tion was one of procedure and no one had a vested right in 
any form of procedure. The provisions in the new Code 
applied. 

He relied on 
` Hajrat Akramnissa v. Kaliuinissa, [1896] I. T R., 21 Bom., 822. 
Vedavalli Nasarih y Mangamma, [1903] I. L. R., 27 Mad., 538. 


`The judgment of the Court was delivered by 


Knox, J.—The facts of this case aie :—Musammat Knox, f. 

Kounsilla, on the 24th of November, 1893, obtained a decree 
against one Ishri Singh. This decree she first put into 
execution on the 24th of January, 1895. Several other 
applications were made by her for execution. All these were 
‘infructuous, but in each one of them apparently some step 
was taken in aid of execution and the present application 
was instituted within three years of a previous application for 
execution to a proper court in accordance with law. 


On the 25th of February, 1999, she instituted the proceed- 
ings out of which the present appeal has arisen. The judg- 
ment-debtor at once took a plea based upon section 48 of 
Act No. V of 1908 that as more. than twelve years had 
expired: from the date of the decree; no order for execution 
-could-be made. Both the courts below have accepted this 
-plea-and summarily rejected the application. They were of 
opinion that section 48 above mentioned did bar execution. 


In appeal before us it is urged that section 48 does not 
apply to these proceedings, inasmuch as the decree was 
passed in 1893 and these proceedings are in regular continua- 
tion of proceedings instituted in 1895, both coming into force 
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ať'a time when there was no provision of law limiting execu- 
tion other than article.1 79 of Schedule II of Act No. XV of 
1877. It may at once be conceded thatif Act No. V of 1908 
had not been placed upon the Statute Book and if Act No. 

XIV of 1882 were still in force the present proceedings would 
not be barred. : 


This Court held in Pakalwan Singh and othersv. Narain 
Das (!) that a decreelike the present in which provision is 
made for the enforcement of the decree against immoveable 
property did not come within the provisions of section 230 of 
Act No. XIV of 1882. Section 48 of Act No. V of 1908 
has heen so worded as to include and govern applications 
for execution of all decrees save and excepting only decrees 
for injunctions. 

The question then that arises for decision is whether Act 
No. XIV of 1882 having been completely repealed, Act No. 
V of 1908 can operate so as to bar the right which the decree- 
holder had before Act No. V of 1908 came into force and 
still would have but for its enactment if it applies. 


The learned vakil for the appellant contended that the 
question before us is not merely a question of procedure and 
that the right which the appellant had cannot be curtailed 
unless by some enactment which is expressly ‘declared . to 
have retrospective effect. In support of his contention he 
referred us to Jug Ram v. Jewa Ram (2), Thakur Prasad v. 
Ahsan Ale (8), Gokul Singh and others v. Bir) Lal or and 
Deb Narain Dutt ` v. Narendra Krishna (5), 


AH of these cases except the first were cases in which the 
Court considered the effect of section 6 of Act No. E of 1868 
upon proceedings which had been commenced before the Act 
under which they had commenced had been repealed and it 
was held broadly that unless the 6th section of the General 
Clauses Act of 1868 had been excluded by the repealing 
Act, its effect was to have proceedings initiated before the 

~~ (4) [1900] L L. R., 22 AIL, 401. - 
(2) [1909] 6 A. L. J. R., 647. 
(3) [1878] I. L. R., 1 All, 668. 
(4) [1885] 5 A. W. N., 130. 
(5) [1889] I. L. R., 16 Cal. 267. F, Be 
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repealing Act came into force, to be dealt with under the 
provisions of the repealed Act and that retrospective effect 
is not ordinarily given to an enactment so as to affect sub- 
stanitive rights. 


Section 6‘of Act No. VII of 1897 has now taken the 
place of section 6 of Act No. I of 1868. Its terms are much 
wider than the terms of section 6 of Act No. I of 1868 and it 
enacts zz/er ala that unless a different intention appears in the 
repealed Act, the repeal shall not affect any right, privilege, 
obligation or liability acquired, accrued or incurred under the 
enactment so repealed or affect any, remedy in respect of any 
such right. . 

The right to enforce execution of a decree like the present 
is a substantive right. It was in existence before-Act No. 
V of 1908 came into force and the decree-holder had the 
remedy to enforce his right so to speak till the end of time 
if he prosecuted ‘his right with legal diligence. As neither 
Act No. XIV of 1882 nor any Limitation Act curtailed that 
right or remedies to enforce that right, it seems to me we have 
not to consider them or their repeal. 


What we have to consider is solely whether section 48 
of Act No. V of 1908 without express provision to that effect, 
can curtail the remedy the decree-holder had before that 
Act came into force and that the answer is that no statute 
shall be so construed as to have a retrospective operation unless 
such a construction appears very clearly in the terms of the 
Act or arises by necessary and distinct implication. Statutes 
are to be construed as opetating only on cases or facts which 
come into existence after they are passed. Sik v. 
Callander (*). 


As WILLES, J., pointed out in Phillips v. Eyre (2) :>— 


“ Retrospective laws are, no doubt, prima facie of question- 
able policy and contrary to the general principle that legisla- 
tion by which the conduct of mankind’ is to be regulated 
ought, when introduced for the first time, to deal with future 
acts, and ought not to change the character of past transac- 
tions carried on upon the faith of the then existing law, 

(1} [1901] A C., 297. 
(2) [1870] L. R, 6 Q. B. 1 at p.23. 
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«Leges et constitutiones futuris cei ium est dare formam negotiis 
non ad facta præterita revocari ; nisi nominatim et de præterito 
tempore et adhuc pendentibus negotiis cautum sit? Accord- 


ingly, the court will not ascribe retrospective force to new «i 


laws affecting rights, unless by express words or necessary, 
implication it appears that such was the intention of the 
legislature.” 


This is particularly to be borne in mind when a defence 
of limitation is set up. As was pointed out in Roddam v. 
Morley (‘), limitation is a defence the creature of positive 
law and therefore not to be extended to cases which are not 
strictly within the enactment. 


/ 


I would therefore deciee this appeal and setting aside the 
decrees of the courts below, remand the proceedings through 
the lower appellate court to the court of first instance with 
directions to re-admit the proceedings under the original 
number in the register of execution proceedings and proceed 
to determine them.’ Costs here and hitherto will abide the 
event. ` 


KARAMAT HUSAIN, J.—I have had the advantage of 
reading the judgment of my learned brother and I entirely 
agree with him and in the order proposed by him. 


L. N. ' Appeal decreed—Cause remanded. 
E (1) [1857] 1 De G. & J., 1, 23. 
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-© KUNJI LAL 
Versus 


DURGA PRASAD yp oruers® 


Civil Procedure Code (Act XIV of 1882), sections 13—Res Judicata— 


` Ordet refusing to file an award—Subseguent suit to enforce the 
award. £ - : i n 


An application was made to file an award and the question of mis- 
conduct òf the arbitrators was heard and decided in that proceeding and 
an order was made refusing to file the award. In a subsequent suit for 
enforcing the award the same question was raised. Held that the issue as 
to misconduct of the arbitrators was decided in a proceeding which was not 
a suit within the meaning of section 13 of the Code of Civil Procedure and 
the decision on the said issue could not operate as ves judicata. Bhola ~y, 
Govind Dayal, 6 All, 186; Katik Ram v. Rabu Lal, A. W. N, 1904, p- 
234 ; Basant Lal v, Kuni Lal, 28 All, 21, followed. 

‘FIRST APPEAL from a decree of Babu Chhajju Mal, 
Subordinate Judge of Mainpuri. 


Suit to enforce an award. 


` 


The material facts and arguments will appear from the 
judgment. 


Sundar Lal and Bray Nath Vyas, for the appellant. 


J. N. Chaudri, (with him Lalit Mohan Banerji, and G. L. 
Agarwala), for the respondents. 


The following authorities were cited in the course of the 
arguments :— 


Muhammyid Newiz Khan v. Alam Khan, [1891] L. R., 18 L A,. 
73,8. C, I. L Rọ, 18 Cal, 414, P. C. $ 


Bhola v. Goiind Dayal, [1884] E L R,6 AML, 186. 
Busant Lal v, Kunji Lal, [1903] L L. R, 28 All, 2t. 
Nobodeef v. Brojendro, [1881] L L. R, 7 Cal., 406. 
Mahadevi v. Neelamani, [1896] L. L. R., 20 Mad, 269. ~~ 
Arunmoyt ¥. Mohendra Nath, [1893] 1. L. R., 20 Cal, 888, 895. 
Har Narain v. Ram Nihora, [1903] A, W. N., 40. 
Jafar Khan v. Ghulam Muhammad, [1903] A. W, X., 41. 
, Ram Lal y. T: ula Ram, [1881] L L, Rp4 All, 97- 
E © F. A. No. 270 of 1908, ` 


x 
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Najin-ud-din Ahmad v. Albert Puech, [1907] I. L. Rọ, 29 All, 584- 

Deokishen v. Bansi, [1885] I. L. R., 8 AIL, 172. - 

Mani Lai v. Amrat Lal, [1995] I L. R., 29 Bom., 621, F. B 

Ghulam Khan y. Muhammad Hassan, [1901] I L R., 29 Cal, 167, 
P. C. 

Ram Chandar yv. Madho Kumari, {18€5] I. L. R, 12 Cal, 484, P. C 


The judgment of the Court was delivered by 


RICHARDS, J.—This appeal arises out of a suit which 
was brought to enforce an award, The defence was that 
there had been an application under section 525 of the Code 
of Civil Procedure, Act XIV of 1882, to file the award ; that 
the filing of the award was resisted on the ground of mis- 
conduct of the arbitrators; that the court refused to file it 
on that ground and that therefore the present suit was barred 
by the provisions of section 13 of Act XIV of 1882, The 
court below decided in favour of this contention and hence 
the present appeal. It is contended on behalf of the 
appellant that the refusal to file the award cannot possibly 
operate as res judicata, because the order of the court re- 
fusing to file the award on the ground of the misconduct 
of the arbitrators was nota decision made đz æ suif and 
that the only matter before the court on that application 
was the question whether or not the award should be filed. 
On behalf of the respondents it is conzended that the refusal 
to file the award, on the grounds mentioned, must be deemed 
to be a decision in a suit and the court having decided the 
very issue on the application, the question as to the validity 
ofthe award cannot be again raised and that the plaintiff’s 
suit is accordingly barred. Section 525 of the Code of Civil 
Procedure, Act XIV. of 1832, providzs as follows :—“ When 
any matter has been referred without the intervention of a 
court of justice, and an award has-been made thereon, any 
person interested in the award may apply to the court of the 
lowest grade having jurisdiction over -he matter to which the 
award relates, that the- award may be filed in court. The 
application shall be in writing and snall be numbered and 
registered as a suit between .the applicant as plaintiff 
and the other parties as defendants. The court shall direct 
notice to be given to the parties to the arbitration other 
than the applicant recuiring them to show cause within 
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a time specified why the award should not be filed.” Section 
526 then provides—* If no ground ‘such as is mentioned or 
referred to in.section 520 or section 521, be shown against the 
award, the. court shall order it to be filed, and such award 
shall then take effect as an award made under the provisions 
of this Chapter.” If the application after it has been number- 
ed and registered as a suit could be treated as a suit in the 
proper sense of the word’ the order of the court whether 
it granted the application to file the award or refused it would 
be a decree. The order refusing to file the award would 
be appealable as a decree and the order granting leave to 
file the award would also be appealable subject perhaps to 
the provisions of section ‘522 of the Code of Civil Procedure. 
We think that a great deal can be said in favour of the 
argument that the legislature intended that when the 
application was numbered and registered it should be deemed 
a suit. The court- as soon-as it has numbered and register- 
ed the application is bound to consider the matters mention- 
ed in section 520 and section 521. One of the matters mention- 
ed in section 521 ‘is the very question, which was tried in 
the present. case, namely, whether or not there had been a 
misconduct on the part of the arbitrator. It seems to us 
that it is hardly likely that the legislature intended to 
provide this machinery to try such questions and that the 
finding could be re-opened immediately, by bringing a regular 
sur. 4c seems to us that the trying of such question a 
second time involves the parties in a large amount of un- 
necessary litigation, and a waste of the time ofthe court. 
In the case of Ghulam Khan v. Muhammad Hassan (1) Lord 
MACNAGHTEN says—“ the question appears to their Lordships 
to turn upon the true construction and effect of the provisions 
af the Code of Civil Procedure relating to arbitration. The 
decisions ef the Indian courts on these provisions are so 
conflicting that it may be useful to state generally the con- 
clusions at which their Lordships have arrived on some of 
the disputed | points brought to their attention in the course 
of the argument.” Their Lordships then proceed to deal 
with the matter under several heads. The third head was 
“where the agreement of reference is madè and the arbitra: 
tion itself takes place without the intervention of the court 


(1) [rgo1] L L. R., 29 Cal., 167. P. C 
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and the assistance of the court is only sought in order to. 
give effect to the award.” At page 183 of the report Lord 
MACNAGHTEN says: “In cases falling under Heads II and 
III the provisions relating to cases under Head I, are to be 
obseived so far as applicable. But there is this difference 
which does not seem to have been always, kept in view in the. 
courts in India. In cases falling under Head I, the agreement 
to refer and the application to the court founded upon it must 
have the concurrence of all parties concerned and the actual 
reference is the order of the court, So that no question can 
arise as tothe regularity of the proceedings up to that point. 
In cases falling under Heads II and III proceedings 
described as a suit and registered as such must be taken in 
order to bring the matter—the agreement to refer or the award 
as the case may be—under the cognizance of the court. That 
is or may be a litigious proceeding—cause may be shown 
against the application—and it would seem that the order 
made thereon is a decree within the meaning of that ex- 
pression, as. defined in the Civil Procedure Code.” We are 
inclined to think that where their Lordships refer to the 
order made thereon, they must have referred not, only to 
an order granting leave to file the award, but also to an 
order refusing such leave. We, however, feel that we are 
bound by the authority of certain rulings of this Court. 
In the Full Bench case of Bhola v. Gobind Dayal (+) it was 
held by four Judges out of five that no appeal lay from an 
order disallowing an application to file an award under 
section 525. That decision proceeded on the grounds that 
the order was not a decree and it seems to us that this in- 
volves a decision that the proceedings under the application 
did not constitute a suit. This decision was followed in the 
case of Katik Ram v. Babu Lal (°). The case of Ghulam Khan 
v, Muhammad Hassan to which we have already referred 
was, cited in this case: the learned Judges described the 
remarks oftheir Lordships of the Privy Council at page 184 
of I. L. R., Calcutta, Volume XXIX, as a dictum, and that the 
words used by their Lordships referred only to an order 
granting leave to file an award. In the case of Basant Lal x. 
` (1) [1884] I L. R, 6 All, 186. F. B. i 
: (2) [1903] 23 A. W. N., 234. (t= 
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Kunji Lal (+) the same question arose. The decision of their 
Lordships of the Privy Council in Ghulam Khan v. Muhammad 
Hassan as also the decision of this Court in Katik Ram v. Babu 
Lal were referred to and it was again held that the order re- 
fusing to file the award was unappealable on the same ground, 
namely, that it was not a decree, Of course the only reason 
for holding it not to be a decree was that the order was not 
made ¿z a suit. The High Courts of Calcutta and Madras 
have taken a different view. It was suggested that perhaps 
this appeal might be referred to a larger Bench. We have 
considered this matter. There is no doubt that at the time 
‘when the court refused the application to file the award 
the plaintiff in the present suit could not have appealed 
against the order having regard to the ruling of the Court. 
His only remedy was to bring a fresh suit. We, therefore, 
think that we ought to follow the decisions of this High 
Court in the cases of Katik Ram v. Babu Lal and Basant Lal 
v. Kunji Lal. We, therefore, hold (following the rulings 
referred to) that the issue as to the misconduct of the arbi- 
trators was decided in a proceeding which was not a suit 
within the -meaning of section 13 of Act XIV of 1882 and 
tuat the decision on the said issue, accordingly, cannot operate 
as res judicata, We therefore allow. the appeal and set aside 
the decree of the court below. As the suit was decided 
on a preliminary point, we remand the case to the lower 
court with directions to readmit the suit on its original 
number in the register and proceed to determine it on the 
merits. Costs will abide the result and costs in this Court 
will include fees on the higher-scale. 

ye, Appeal decr be Case remanded, 


(1) [1905] I. L. R., 28 All, 21. 
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MOHAN LALJI AND ANOTHER 
Versus . 
MADHSUDAN LALA AND OTHERS* 
Hindu Law—Succession to the minagement of a religious endowment 
as shehait— Usage of the tnstitut:on—Ballavacharya Gosains. 


- ++ Where there is a dedication of property by a private individual. for 
religious purposes, in the (absence of any proof of disposal or direction 
by the dedicator, the tr usteeship will vest in the latter’s heirs, o 
Semble—Where the ques:ion as to succession to endowed property 
arises between rival claimants to the shedattshif against another who 
is already in possession and capable of performing the functions of the 


office, not between the heirs of the dedicator, this ordinary rule of Hindu 
Law does not apply. z 


FIRST APPEAL from a decree of Maulvi Siraj-ud-din, 
Judge of the Court of Small Causes, Agra, exercising the 
powers of a Subordinate Judge. 

Suit for possession. 

The material facts will appear from the judgment. ; 

J. N. Chaudri, for the appellants. ; 

Sundar Lal and Moti Lal Nehru, for the respondents. 

- The judgment of the Court was delivered by f 

TUDBALL, J.—The suit out of which this appeal’ arises 
was brought to recover joint possession of a certain temple 
of the Ballavacharya Gosain sect, in which the images of Bal- 


‘krishna are placed, together with a grove and the moveable 


property, ornaments and other articles appurtenant thereto. 
‘The plaintiffs are the sons of one Ganga Betiji, a daughter of 
one Goswami Muttuji Maharaj. The original defendants 
were Anrudh Lala and Madhsudan Lala, the sons of one Gur- 
dhana Betiji (another daughter of the said-Goswami Muttuji 
Maharaj) and Damodar Lala, the husband of Gurdhana Betiji. 
When the suit was first instituted, the plaintiffs merely claimed 
joint possession with Anrudh Lala and Madhsudan Lala. 
Whilst the suit was pending, Anrudh Lala died unmarried, 
leaving his father Damodar Lala as his representative. Again, 
pending the suit Tikait Gordhan Lalji, who is now the ` prin- 
cipal defendant and respondent, brought a suit against Anrudh 
Lala and Madhsudan Lala, claiming that, under the custom 
* F, A. No, 288 of 1907. 
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observed by the sect, he was entitled to possession of the temple 
and other property. That suit was referred to arbitration and 
the arbitrators decided in favour of Tikait Gordhan Lalji and 
the custom set up. Gordhan Lalji was thereupon by an ordér 
of the court, dated the 25th August, 1905, made a defendant 
to the present suit. Apparently by an oversight the plaint 
was not amended in the ‘lower court, though the plaintiffs 
deny zx ¢oto this defendant's right to possession. The proper 
issues, however, were framed and the parties went to evidence 
thereon, and we have therefore allowed the plaint to -be 
amended by adding a prayer for his ejectment. 


He, Gordhan Lalji, (as also did Goswami Muttuji Maharaj) 
belongs to a sect called the Ballavacharya Gosains. This sect 
originated over four hundred years ago. It was established by 
a man of the name of Ballav, son of Lachman Bhat ; the doc- 
trine, which he originated, was opposed to that of the celebate 
Gosains. He held that the ideal life consisted rather in 
social enjoyment than in solitude and mortification, and con- 
trary to the ordinary rule of the celebates he married and had 
two sons, Gopi Nath and Bithal Nath. Bithal Nath had seven 
sohs ahd they founded seven temples or gaddis which are still 
in existence. These seven principal gaddis, which are called 
K the- Tikait temples,’ have acquired considerable property 
representing offerings and dedications of the followers of the 
sect, The Maharajas (as the Ballavacharya Gosains are 
styled) are supposed by their followers to be personages of 
gieat sanctity, and it is even sometimes said that they are in- 
carnations of the deity himself. They do not iñter-marry on 
account of the objection that they are all of the same Gotra. 
Their wives are daughters of Bhats and their daughters are’ 
married to the sons of Bhats. The history of the temple in 
dispute ‘is not very ancient. In the plaint it was alleged that 
the.said Goswami Muttuji Maharaj was the owner of the 
property in suit. This was denied by the defendants who 
alleged it to be temple property or dedbutter. The lower 
court found on the issue in favour of the defendants and that 
finding is accepted by Mr. Chaudhri on behalf of the appellants 
in this Court; but he maintains that the appellants are entitled 
jointly with Madhsudan Lala to the possession of the property 
in the capacity of shebazts or superintendents and managers. 
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There isa dispute between the parties as to whether the 
temple was built by Muttuji or his father, but the evidence 
goes to show that jt was the son who built it and first exercised 
the functions of a Gosain therein. The immovable property, 
is comparatively speaking of small value, being confined to a 
small grove and.the temple in dispute. No villages or 
Janded property had been dedicated for its support. But it 
is probable that inthis temple, like many others of its kind, 
the offerings of the votaries are very considerable, As to its 
history, the witness Chaturbhuj, a witness for the respondents, 
says that Dauji Maharaj (otherwise Damodarji, see pedigree 
at page 68R.), presented Muttuji with the idol of Madan 
Mohanji and that he presented the idol on the terms that 
“if a son or sons should be born to Muttuji’s father they would 
regularly perform the sewa puja ceremonies, but if there 
should be none, it would be returned to him.” The witness 
Ballu says that the building of the temple had begun before 
the mutiny, that Muttuji built it and that the land belonged 
to Girdhar Lalji and the temple was built with the latter’s 
permission, Dauji was the grandfather of Girdhar Lalji 
(see pedigree at page 68R.). Both of them were Tikaits, 
that is to say, they were the eldest male descendants in a- 
line from one of the seven sons of Bithal Nath. The docu- 
mentary evidence on the subject is exhibit A, which is a 
letter said to have been written by Muttuji to Girdhar Lalji. 
Translation of the letter is to be found at page 75R. Dauji . 
and Girdhar Lalji were both Tikait Gosains, holding ‘in 
succession a Tikait temple, and the defendant is the eldest 
son and successor to Girdhar Lalji. The plaintiffs claimed the 
property in the first instance as being their personal property 
by inheritance from Muttuji; it was never alleged that they or 
Muttuji were the dedicators of the grove, temple or idol, and 
we are satisfied that such a claim could never successfully have 
been made, The court below has found, and the finding has 
beén accepted in this Court orally by Mr. Chaudhri (who thereby 
abandoned pleas Nos.3 and 13 in the memo. of appeal), that the 
property was “ debutier” or “ wag,” and the real question which 
was argued in appeal has been whether or not the plaintiffs are 


- entitled along with the sons of the other daughter of Muttuji 


to succeed to the management of the temple and the temple 
property. Mr. Chaudhri claimed that either Muttuji or his 
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father dedicated the property to the deity and as no scheme 
of management by the dedicator has been proved, the right 
of superintendence and management vests in the legal heirs of 
Muttuji. A large volume of evidence was given in the court 
below on both sides. The plaintiffs cofitend that unless 
the defendant Tikait Gordhan Lalji successfully proved a 
legal custom excluding daughter’s sons, they as the heirs of 
Muttuji (according to the ordinary Hindu Law of inheritance 
in respect of private property), were entitled to succeed to 
the management of the temple. The court below has found 
upon the evidence that the defendant did prove the existence 
of acustom amongst the Ballavacharya Gosain sect excluding 
daughter’s sons, and that the plaintiffs had failed to prove 
that daughter's sons inherited the management of Ballav- 
acharya Gosains’ temples. The contention in appeal before 
us was that the defendant had entirely failed to prove such a 
custom and that the evidence adduced on behalf of the 
plaintiffs demonstrated that so far from there being a univer- 
sal custom, excluding daughter’s sons, the very contrary 
prevailed in other temples. All this argument proceeded 
on the basis that under the circumstances of the case the 
ordinary rule of Hindu Law as to inheritance prevailed, 
unless a custom contrary to that rule was proved, and that 
the onus of proving this custom rested on the defendant. 
We are inclined to think if this foundation ofthe appellants’ 
argument was sound,a great deal might be said for the 
proposition that’the defendant has failed to prove an univer- 
sal custom excluding daughter’s sons. 


We propose now to consider the all important question 
whether this basis of the appellants’ case is well founded. It 
must be admitted that where there is a dedication of property 
by a private individual for religious purposes, in the absence 
‘of any proof of disposal or direction by the dedicator, the 
trusteeship will vest in the latter’s heirs (vzde I. L. R., 17 Cal, 
p. 3). It it contended, however, on the part of the defendant 
Gordhan Lalji that this rule does not apply toa case like 
the present, which raises the question of who shall be 
the shebatt, not as between the heirs of a dedicator of 
property for religious purposes, but between claimants to 
the shebattshif against another person already in posses- 
sion of the office and who is admittedly capable of 
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performing the functions of the office. Their. Lordships of 
the Privy Council observed in the case of Rajah Muttu 
Ramalinga Seiupati v. Perranayagam Pitlay('), “but the con- 
stitution ‘and rules of religious brotherhoods ‘attached to 
Hindu temples are by no means uniform in their character 
and the important principle to be observed by the Courts is 
to ascertain, if that be possible, the special ‘laws and usages 
governing the particular community whose . affairs become 
the subject of litigation and to be guided by them.” This 
case was referred to inthe case of Srématt Janokd Debi v. 
Gopal Acharjia (2), and at page 37 their Lordships re-assert: 
“when owing to the absence of documentary or other direct 
evidence it does not appear what rule of succession has been 
laid down by the endower of a religious eau; it must 
be proved by evidence what is the usage.” The case out of 
which this appeal to their Lordships of the Privy Council 
arose raised also a question of succession between rival claim- 
ants to shebattship. At page 38 of the volume their Lord- 
ships further say: “There is no doubt, considerable difficulty 
in ascertaining what is the rule of succession to this office, 
but it is certain that the usage had not been according to the 
ordinary rules of ioheditanee: under Hindu law. Not only 
does the usage not support the plaintiffs claim, but it is 
opposed to it, It-is not for their Lordships to consider 
whether- there is any infirmity in the title of the respondent 
Gopal, who has been in possession many years, with the 
consent (if not by appointment) of the Rajah. A 


In the present case it was never alleged, much less proved, 
that Muttùji dedicated any property ; on the contrary, Damo- 
darji, the ancestor of the defendant, was the recorded zamindar 
of the grove and the site of the temple. Probably the 
property belonged to the Tikait temple of which Damo- 
darji was the manager and if, as alleged by a ‘witness, 
the.first idol was presented to Muttuji, it was probably one 
of the smaller idols, which had been’ “sitting in the lap” 
of the larger idol in the Tikait temple. We think under 
the circumstances of the present case that the onus did not 
lie on the defendant Gordhan Lalji to prove a ee 


, 0) [1874] L. R. 1 Í. Å., 209, 228. 
=. O [1882] L. R. 10 I, Aù, p. 32. S. €. L L. Ry 9 Cal., "76b, Pa C: 
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custom excluding the daughter’s sons. The evidence in the 
case establishes one or two matters beyond all doubt. We 
may mention in the first place that it has been admitted 
atthe bar in the clearest possible manner that in the case 
of -Tikait temples, that is of the principal temples of the 
sect, the ordinary rule of Hindu Law as to inheritance 
does-not apply, and that on the contrary the succession 
invariably goes by the rule of lineal primogeniture and that 
daughters and daughter’s sons aré always excluded. It is 
also demonstrated by evidence that there aré portions of the 
worship in’a Ballavacharya Gosain temple’ which cannot be 
performed ‘by any. person other than a Ballavacharya Gosain. 
The plaintiff's own witness, Goswami ‘Deokinandan Acharya, 
says at page 4A :—“ Jn some cases the daughter's son does 
inherit his maternal grandfather’s property. We, Acharyas, 
have a large following of disciples at different places where 
the disciples would object to have any body as their 
Acharya unless he belonged to the Ballav-Kul, and where 
there is not such a large following, the’ Acharya does sometimes 
ippoint his own relative to the gaddi and there ‘are,such 
instarices. “The daughter’s son does not worship the Thakurji 
in the temples, which are not in his charge, but in cases where 
the temple is given to him (daughter’s son) he does perform 
the ‘worship. I mean to say that the daughter’s son does not 
worship the Thakurji in the present times, but he used to 
doit in former times. The founder of the Ballav-Kul was 
Ballav himself and Lachmanji was the father of Ballav 
Acharya, Lachman Das was a Bhatta. About two or three 
hundred years ago; the daughter's son was allowed to worship 
the Thakurji in the Mandir of Ballav- Kul even though it 
was not in his charge.” 

Question’ (put to the witness) “For what reason has 
the daughter's son since been prohibited from worshipping 
‘the Thakurji in the temple of Ballav- Kul Maharaj?” (Object- 
ed to by Mr. Mancha Shanker as the witness cannot have 
any-personal knowledge). 


Answer (subject to objection). “On one occasion one 
of the Bhatjis performed the Arzi (light. waving ceremony) 
without waiting for the Ballav-Kul Maharaj. - Since that time 
awe have stopped them from .performing the .worship.as we 
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fear that they might doa lot of other things without our 
permission. The Bhatji has the right of worshipping and 
in one or two Mandirs of my owna Bhatji does perform 
the worship. J# és not true that we are governed by the Hindu 
law. We have out own customs, and where the Hindu Law 
agrees with our sectarian rules (customs) we follow it.” 
In cross-examination the witness says: “ With the exception 
of the three instances, I have mentioned the custom is 
not.to allow a daughters son to worship the idol...... 
A Mandir which has been given over to a Lalaji or Bhatji 
and in which the Bhatji worships the idol, is not called the 
temple of Ballav-Kul at all. It is our custom that the 
Mandir and every thing zz zt which has once belonged to the 
Ballav-Kul does remain with the Ballav-Kul and I have 
already given my reason for the same.” 

It is hardly necessary to mention thata daughter's son 
can never be a Ballavacharya Gosain. It will be seen from 
this evidence given by the plaintiffs’ own witness that the sect 
is not governed by the Hindu Law and that it is only in 
cases more or less rare that a daughter's son has been allowed 
to succeed to a Gosain temple and the result of so succeeding 
nas been to cause the temple to cease to be a Ballavacharya 
Gosain temple. Again Gopal Lalji, another Ballavacharya 
Gosain witness, examined on behalf of the plaintiffs, admits 
(vide A. 14) that succession of daughter's son is by no means 
universal, is rather rare, and there is at least a part of the office 
of a Ballavacharya Gosain which cannot be performed by a 
Bhat. There is undisputed evidence, (see p. 615A. .Plaintiffs’ 
own witnesses), that in two cases daughters of Ballavacharya 
Gosains nominated Ballavacharya Gosains to their Ballav- 
acharya Gosain temples passing over their own sons who were 
Bhats. This if the ordinary Hindu Law had prevailed, they 
would have no power to do, and the fact that the. dic. do so, 
is a strong ground for believing that it is unusual and improper 
that. a Bhat should succeed to the management and superin- 
tendence ofa Ballavacharya Gosain temple. It seems to 
us that it would be improper for the Court to establish on 
the gaddi persons, who on the admission of the plaintiffs’ own 
witnesses, could not properly perform the office and whose 
presence as shebaits would degrade or at least lessen the im- 
portance of the temple. We are also of opinion that the 
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plaintiffs’ own evidénce and the admission at the bar as to 
Tikait temples demonstrate that the ordinary Hindu Law of 
inheritance does not apply to the succession in the case of the 
shebaitship of these temples and that the onus lay on the 
plaintiffs of showing that they were the persons entitled to 
the office under the customary law of the sect. It is unneces- 
sary for us to goso far as to hold with the learned Judge 
that the defendant proved by evidence a universal custom as 
to the exclusion of the daughter’s son. We have not thought 
it necessary to deal at length with the evidence adduced by 
him. It has been fully dealt with by the court below. In our 
opinion the defendant’s evidence, corroborated as it is by 
the plaintiffs’ evidence already referred to, proves clearly that 
whatever may be the custom or usage in this sect in regard 
to succession to the management of temples, the ordinary 


- rule of inheritance under Hindu Law does not prevail. We 


have now to see whether the plaintiffs’ evidence establishes 
any custom or usage under which the daughter’s sons are en- 
titled to succeed to the management of the temple in dispute. 

We have already quoted at some length from the evidence 
of the only two Ballavacharya Gosains called by the plaintiffs, 
and that very evidence in itself shows that there is no such 
custom or usage in force. 
- The other witnesses are Bhats or other classes of Gosains. 
They profess to give 11 instances in which daughters sons 
have inherited temples from their maternal grandfathers. 
The evidence is vague and leaves it in doubt whether these 
maternal grandfathers were Bhats or, Ballavacharya Gosains. 

It is unnecessary to deal at length with this evidence. It 
has been fully discussed in the judgment of the lower court. 
We agree with that court that it falls farshort of proving 
any such custom or usage as is put forward by the plaintiffs, 
especially in view of the instances in which arrangements 
have been made in certain temples by the widows and 
daughters of sonless Gosains to instal other Ballavacharya 
Gosains on the gadds to the exclusion of their own grand- 
sons and sons who were Bhats, = 

The burden of proof being on the plaintiffs, they have 
in our opinion failed to discharge it. Their suit was there- 
fore properly dismissed. It is unnecessary to decide the other 
points raised in the case. 

We therefore dismiss the appeal with costs including in 


this Court fees on the higher scale. 
j ; Appeal dismissed, 
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dtdian Penal Code (XLV of 1860), section 76—Act done’ ‘hy accused 
under the orders of superior officer—Evidence Act (Tof 1872 ), section 
105—Presumption—Pleadings: 

“Where an accused person has raised pleas inconsistent with defence 
which would bring his case within one of the general exceptions 
in the Indian Penal Code, he cannot, in appeal, set up a case, upon the 
evidence taken at his trial, that his act came within such general exceptions ; 
the circumstances which would bring the case of an accused person with- 
in any of the general exceptions in the Indian Penal Code can and may be 
proved from the evidence given for the prosecution or to be found else- 
where in the record. In the absence of such evidence the court is not 
competent to assume the existence of those circumstances, more particu- 
larly when the pleas taken are inconsistent with the assumption that such 
circumstances might have existed or that doubt may arise in consequence 
of such assumption and the accused ought to be given the benefit of the 
doubt. 


CRIMINAL REFERENCE from an order of the Judicial 


- Commissioner of Lucknow. 


‘This was a reference made: by the Judicial Commissioner, 
Lucknow, for the determination of the question as to whether 
for the reasons given in the judgment, the opposite party 
should be acquitted or their appeals dismissed. 


The material facts will appear from the judgment. 


M. M. Ghoshal, Government Pleader, Lucknow, for T 
Crown, with permission of Court. 


The judgment of the Court was delivered by 


we 


KNox, J.—Eleven persons were convicted by the Addi- 
tional Sessions Judge of Gonda of various offences falling 
under sections 195, 196, 211 and 218, Indian Penal Code. 
They appealed to the Court of the Judicial Commissioner of 
Oudh. The appeal was heard before the Judicial Commis- 
sioner and the Additional Judicial Commissioner sitting 
together. There was difference of opinion between the 


€ Cr. ‘Misc. No. 18 of 1910. 


V- OL. VIL] HIGH COURT. 439 


members of the Court regarding the guilt of seven of the ap- 
pellants, vs., Wajid Husain, Muhammad Hashim, Najab Ali, 
Ghats Ali, Ram Kuber, Mata Din and Lachman. In conse- 
quence of this the learned Judicial Commissioner and the 
Additional Judicial Commissioner acting under clause (ó) of 
section g of Act No. XIV of 1891, have jointly stated the 
question as to which they have differed, and have forwarded 
such statements with their respective opinions to this Court. 
The question on which the members of the Court differed is 
whether the accused who are constables should be acquitted 
on the ground that t they acted under the orders of the Inspector 
and Sub- Inspectors. No definite orders, the reference proceeds 
to say, tothe constables have been proved ; but one of the 
‘learned members of that Court is disposed to think and the 
other holds definitely that it should be assumed in favour of 
the constables that they acted under the orders of the 
Inspector and the Sub-Inspectors, 


The Judicial Commissioner was of opinion that all the 
accused proceeded to the kutti or hut near the abadi of 
mauza Gokulpur with criminal intent, that it was proved that 
the constable Ghous Ali wrote out the original report 
made to the police knowing it to be false, that the constable 
Wajid Husain prepared the special diary which followed 
upon the report in a manner which he knew to be incorrect, 
that after that Ghous Ali and Wajid Husain assisted the 


Inspector and the Sub-Inspector Wazir Khan to prepare the _ 


false statement which was made by the witness Shankar, and 

‘that the constable Lachman also took part in this. He was 

disposed to hold that even if the constables acted under 

express orders from the Inspector and Sub-Inspectors, they 

did so knowing that these orders were unlawful, and therefore 
_ they were not bound to obey them, and are not protected by 
_ these orders from liability. 

The learned Additional Judicial Commissioner on the 
other haud being of opinion that it was reasonable to hold 
that the constables may have proceeded to the £u¢#¢ in ignor- 
ance of the plan devised by the Inspector and Sub-Inspec. 
tors, that the prosecution had failed to prove that the con- 
stables set out to, the é¢¢ with criminal intention, that no 
ather act is proved against them to show that they knew of 
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the conspiracy before, the arrests were made, they were as 
regards the subsequent acts protected by the orders of the 
Inspector under which it must be presumed that they actèd. 


The case therefore appears to resolve itself into a finding - 
by both the members of the Oudh Court that the seven accused 
persons did commit acts ‘amounting to the offences charged, 
against them, but that it must be assumed that they acted, 
as they did, in obedience to the orders,of a superior authority, 
and that the benefit of the general-exceptions contained in 
_section 76, Indian Penal Code, should be given in their favour. 
“If the benefit of the exception can be given them, the acts 
committed by them would cease to be offences punishable 
under the Indian Penal Code, those acts being taken’ out of 
the category of offences in that Code by reason of section 76 
of the said Code. 


We have therefore not considered it necessary to gò into 
the general evidence contained in the record of the case. -We ` 
have only considered (1) the statements made by the accused 
and by the witnesses produced by them ; (2) such portions of 
the record as have been brought to our notice by the learned 
officer of the Oudh Court who has been permitted to address 
us and to prosecute the reference. 


“Section 105, Indian Evidence Act, Í ay s down that “ when, 
a person is accused of any offence, the burden of proving the 
existence of circumstances bringing the case within any of 
the general exceptions in the Indian Penal Code...... is upon 
him and the court shall presume the absence of such + zircum- 
stances.” In the presert case, therefore, it was for the seven _ 
accused persons to prove the existence of circumstances bring- 
ing- their cases within the general exception contained ‘in’ 
section 76, Indian Penal Code. It was for them’ to prove 
that.such of acts and circumstances existed as would show 
that they were not liable to be convicted of the offences with 
which they had been charged ; in other words, it was for them 
to show that there were orders given to them by persons in 
authority over them, and that all that they did was merely to 
carryout their duties as subordinates in obeying such orders. f 
In the case provided for by section 105, Evidence Act, this is 
all the more necessary, inasmuch as that section requires “the 
court to presume the absence of such circumstances, ->All 
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the accused were deferided on their trial by pleaders of the 
Fyzabad Court. We have, as we have stated above, examined 
the record, and specially the statements made by the accused 
throughout the case, and we have also examined the -pleas 
taken by the learned Counsel, a Barrister ofstanding and ex- 
perience who appeared on their behalf in the Judicial Commis- 
sioner’s Court. The result‘of our search is that in the court of 
the committing Magistrate, Wajid Husain alone set up a plea 
ofthis nature; he said that he had written what he did in the 
diary under orders of the Inspector: when we come to the 
appeals we find that in the case of Mata Din and Lachman 
no plea in any way touching a defence based upon section 76, 
Indian Penal Code, was raised; that Ghous Ali dces not 
appear to have sent in any petition of appeal ; that Wajid 
Husain in the petition sent im by him by way of appeal does 
say that whatever he did was-done at the instance of his 
superior officers, that it “was iùcumbent upon him to obey 
the orders of the Circle Inspector in the discharge of his 
duty; that he was not free to go against ‘his officers in 


the matter or to disobey their orders; and that as ‘he was. 


-bound under the law to act according to the instructions of 
his officers, he cannot be held to be ‘guilty therefor. To 
the same effect is the appeal of Ram Kuber and Najaf 
Khan. Muhammad Husain says in his petition “the appel- 
lant was with his superiors and carried out all the lawful 
orders given by them. Had he disobeyed them he would have 
been punished. How could he have acted independently in 
the présence of his superiors.” In the petition filed on behalf of 
the appellants by the learned Barrister who appeared for them 
in the Judicial Commissioner's Court, this particular plea does 
not appear to have been put forward. The petition discloses 
_14 grounds of appeal, more or less bearing upon the plea that 
the .case cf dacoity was a true case and had not been proved 
to be false. It is true that in para. 13 there is a plea ‘to 
the effect that tlie defence has been proved, but as we’have 
` already pointed out, we cannot; save in the solitary cases of 
‘Wajid. Husain, ‘find in the various examinations taken of 
thesé accused persons that they’anywhere specifically -statéd 
“that they hadireceived orders from Superior officers -and. that 
they only carried out such orders., None of the orders, if 
there were any, was produced in evidence. No one was 
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called upon to produce them. The whole tenor of the defence 
so far as can be gathered from the examinations recorded, 
was to the effect that there had been a dacoity, that all the 
persons who had been arrested were the genuine people 
concerned in that dacoity and not people caught and kept 
beforehand to be produced as persons who had taken part 
in a sham dacoity. It may be safely said that in the case 
before us, none of the accused persons have, in their defence, 
proved the existence of circumstances bringing their cases 
within section 76, Indian Penal Code. We have gone into the 


-pleas taken in appeal, but it must always he remembered 


that this Court has held in Queen Empress v. Timimal (1), that 
where an accused person has raised pleas inconsistent with a 
defence which would bring his case within one of the general 
exceptions in the Indian Penal Code, he cannot, in appeal, 
set up a case, upon the evidence taken at his trial, that his 
act came within such general exception. While we agree 
with what was laid down in Queen Empress v. Timmal, we also 
hold that circumstances which would bring the case of an 
accused person within any of the general exceptions in the 
Indian Penal Code can and may be proved from the evidence 
given for the prosecution or to be found elsewhere in the 


_record ; but there must be evidence upon which such circum- 


stances can be found to exist, and when they are not shown 
to exist, the Court, which is under section 105, Evidence Act, 


bound to presume the absence of such circumstances, is not 


competent to assume, more particularly, when, as in this case, 
the pleas taken are inconsistent with such assumption that 
such circumstances might have existed or that doubt may 
arise in consequence of such assumption, and that the accused 
must be given the benefit of such doubt. Section 105, 
Evidence Act, in using the words “ shall presume the absence 
of such circumstances” requires the court to regard such 
absence as proved unless and until it is disproved, vide 
section 4, Evidence Act, 1872. In saying this, we do not | 
overlook the provisions of section 114 of the same Act. In 
an ordinary criminal trial the court undoubtedly may and 
should presume the existence of facts which it thinks likely 
to have happened, having regard to the common course of 


(i) [1898] 1. L. Rọ 21 All, 122, 
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natural events and human conduct and public and private CRIMINAT. 
business in-relation to the facts of the particular case. It: is iaio.: 
quite natural to assume as -the learned Judicial Com- Kike Taris 
missioners did in this case, that these accused persons, being 

police’ officers, acted as they did in consequeuce of orders 
given to them by their superiors. The conflict lies between Knox, J. 
what the court may presume and what the court shall per- 

sume, Wherethe law requires that the cuurt shall presume. 

the absence of these special circumstances, the court must 

continue to presume their absence unless and until their 

absencé ‘is disproved, in other words, their presence is proved. 


WAJID HUSAIN. ’ 





The Evidence Act in laying down`the principle set in 
section 105 has at times been said to have introduced some- 
thing new, and to have put the law regarding criminal cases 
upon a'different basis than the one upon which it stood before 
it was enacted, We are unable to'take this view. Undoubted- 
ly, in criminal trials the ows of proving. every particular 
element, if we may use the term, which goes to the making of 
an offence lies upon the prosecution, and if the prosecution do 
not prove all such elements, and room is left for doubt, the 
benefit of that doubt must unquestionably be given to the 
accused. But there are several cases both in English and in ' 
Indian case law, which satisfy us that in enacting section 105, 
the legislature laid down no principle but put in a crisp and 
rigid form that which was before generally acted upon, 
vide King v. Turner (1) Rex v. Handson, quoted in Russel 
on Crimes, Vol. Sy p. 407. Reg v. James and Johnson, (2). In* 
the case of most general exceptions the circumstances which 
bring the case within a general exception’ are circumstances’ 
Within “the “special knowledge of the accused person and lie 
within the rule that when any "fact is especially within the 
knowledge of any person, the burden of proving that fact 
is upon him. 


However, it is not for us to consider whether the principle 
enacted in section 105, Evidence Act, was a new or an 
old principle. It ‘is sufficient that it has been carefully 
and distinctly laid down by law, and we have no alternative 
but to follow it. We have gone into the matter at this length 
because we wish to show that we would have been prepared 
(1) [1815] 5 M. and S., 206. (2) [1902] 1 Q. B.. 540. 
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to go into the question, by no means an easy one, viz., how 
far a subordinate is justified in carrying out the orders of a 
superior officer which he knows to be illegal, and how far he 
can set up such obedience as an answer to an act required of 
him which he knows to be a criminal act. So far as we can 
see and with all respect to the learned Commissioners that 
question does not arise for determination in this case. The 
question referred to us is therefore thus decided :—We hold 
that on the evidence upon the record, it cannot be assumed 
in favour of the constables that they acted under the orders of 
the Inspector and Sub-Inspectors. It was for the accused 
and the learned Counsel who appeared for them definitely to 
set forth that they did so, and to prove both the orders and that 
their action was in obedience to such orders, They have 
not laid even this foundation for the question which appears 
to us to lie beyond. Itis perhaps not too much to assume 
that the Counsel who appeared for the accused saw the 
great difficulty in proving the existence of such circumstances 
from the record and thought it prudent to ignore the point. - 
The acts found upon the record are offences. They are not 
shown to be taken out of the category of offences by any 
general or special exceptions. The benefit of any assumption 
that the accused or any of them acted as they did in obedience 
to orders from superior authority can and may well be given 
in the sentences that may be awarded. This is our answer 
to the question ; and we direct that it be transmitted to the 
Judicial Commissioner under the signature of our Registrar 
in conformity with the provisions of section 10 of Act Nu, 
XIV of 1891. ; 
Reference answered accordingly. 
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KUBRA 
VEVSUS 
AJODHIA PRASAD AND OTHERS.” ' 


Pardanashin /ady—Document executed by—Not binding on—unless 
i understood and explained. 


In order tò charge a pfardanashin lady upon an instrument purport- 
ing to have been executed by her, itis requisite to give satisfactory 
evidence that the document was explained to and understood by her. 
Where a pardanashin lady fell in love with an adventurer and left her 
husband and atatime when no one but the adventurer had access to 
her executed a power of attorney in his favour and he, on the authority 
ofthe power of attorney, mortgaged the property to the plaintiffs, Ae/d 
that there was nothing to show that the instrument was explained to and 
undetstood by her and that the mortgage was not binding. 


FIRST APPEAL from a decree of Pandit Alopi Prasad, 
Subordinate Judge of Saharanpur. 
~ Suit for sale on foot of mortgage bonds. 
The facts were as follows :— 


-Musammat Kubra was a married pardanashin Mahomedan 
lady. Diwan Shah was a young Persian who came to live 


in the village in which she lived. She fell in love with him, 


and left her husband to live with him and made him a gift 
of practically the whole of her property. 


Her husband sued her for restitution of conjugal rights, 
got adecree and on her refusal to comply with it got a 
warrant out for her arrest. - 


During the time that she carried on an intrigue with 
Diwan Shah, the property was mortgaged thrice. On the first 
occasion by Musammat Kubra and by Diwan Shah as her 
general-attorney and on the other two occasions by Diwan 
Shah alone as her general-attorney, one of them being to raise 
money to secure her release from the said arrest. When she 
went. back to her husband she sued Diwan Shah and had the 
deed of gift in his favour set aside. - - 


oF, A. 318 of 1907. 
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The mortgagee brought the present suit on the mortgage 
deeds. The court below decreed the suit. 


~- The defendant appealed. 


A. E. Ryves (with him G. W. Dillon and ` Muhkammad 
Ishaq), for the appellant. 


Musammat Kubra-was completely under the influence 
of Divan Shah who was an adventurer. She did not know 
what she was doing. She must be proved to have acted on 
independent advice before she could be made liable, 

Kalian Bibi v. Safdar Husain Khan, [1886] I. L. R. 8 All, 265. 

Sudisht Lal v. Sheobarat, [1881] I. L. R., 7 Cal., 245, P. C. 

Shambati v. Jago Bibi, [1902] 1. L. R., 29 Cal, 749, P. C. 

Behari Lal v. Habiba Bibi, [1886; I. L. R., 8 All, 267. 

Sham Sundar v. Achhan Kunwar, [1898] I. L. R., 21 All, 71, P. C 


W. Wallach (with him Sundar Lal), for the respondents. 

The lady could not claim the privileges of a pardanashin 
lady. . 

Hodges v. D. & L. Bank, [1900] L. R. 27 I. A., 168 S. © L L. R., 23 

All, 137. ; 

She borrowed the money with her eyes open, and it was 
lent under a Šona fide belief that it was wanted for quite 
legal purposes. The respondents were not to blame. 

A. E. Ryves replied. | 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit brought 
for recovery of the amounts alleged to be due on foot of three 
mortgages by sale of the mortgaged property. The mortgages | 
are dated respectively the 22nd and 28th of March, 1905, and 
the 29th of June of the same year, The first mentioned mort- 
gage was executed by Musammat Kubra, the defendant- 
appellant and one Diwan Shah. The other two mortgages 
were executed by Diwan Shah purporting to acton his own 
‘behalf and under a power of attorney from Musammat Kubra. 
Musammat Kubra is the wife of one Hamid Husain. She 
became infatuated with the defendant Diwan Shah, a Persian _ 
adventurer, who made his appearance in Saharanpur. She 
left her husband’s protection and went and lived with Diwan 
restitution of 
conjugal rights and obtained a decree on the 19th of Decem- 
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ber, 1904, and on the 27th of March, 1905, Musammat Kubra 
was arrested and imprisoned for disobedience of the order of 
the court to return to her husband. During the time that 
she carried on the intrigue with Diwan Shah, she made a gift 
of some of her property to him, namely, on the 8th of January, 
1904, and on the 9th of October, 1905, she also executed a 
deed of gift of all her property in his favour. ‚This man appears 
to have got complete contro! over her and to have ‘induced 
her, not merely to leave her husband but to hand over to 
him all the property of which she was possessed, In the 
written statement filed by her in answer to the claim brought 

on foot of the three mortgages in question, she alleged that 
` fraud was practised upon her by Diwan Shah. She stated 
that she did not understand the nature or contents of the 
power of attorney under which he professed to execute the 
two last mentioned deeds of mortgage. Shealso alleged that 
no’ part of the consideration of these mortgages was paid to 
her or applied for her benefit. 


We shall first deal with the mortgage of ‘i 28th of 
March, 1905. This mortgage was executed while Musammat 
Kubra was in jail. She was imprisoned on the 27th of 
March ; and on that date the power of attorney, which is 
reliéd upon on behalf of the plaintiff, is said to have been 
executed, and on the 28th of March the mortgage in question. 
This mortgage secures a principal sum of Rs. 2,500 and 
purports to be not a mortgage by Musammat Kubra but a 
mortgage by Diwan Shah of property which he acquired from 
Musammat Kubra. No doubt he describes himself in the 
mortgage as acting not merely as principal in the transaction 
- but also as general attorney of Musammat Kubra ; but in the 
. body of the document he purports to hypothecate the pro- 
perty mentioned in the schedule to it, which he says is 
owned and possessed by him, without the participation of any 
one else. The details of the consideration ate stated as 
follows, namely, credit allowed to the mortgagee for Rs. 300 
on account of interest on the loan for one year, and, cash 
received at the time of registration, namely, Rs. 2,200, with 
which to furnish security and to defray other expenses. The 
explanation of the furnishing of security is this: Musammat 
Kubra was in jail, and in order to obtain her release it was 
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Civ. requisite that some person should go security for her in the 
ioie sum of Rs. 2,000. Diwan Shah came forward as security. He 
— - mortgaged the property in question, and lodged in court 
KUBRA 
g Rs. 2,000. Subsequently when there was no longer occasion to 
ODI, retain the deposit he applied to the court for repayment of 


this amount and obtained repayment of it. It is evident 
Stanley, C d. 


from this that the amount of this loan was not obtained. -for 
the benefit of Musammat Kubra, except in so far as it enabled 
Diwan Shah to become security for her. The money obtained 
on the security was received and retained by Diwan Shah 
and Musammat Kubra got no benefit from it. 


- The other mortgage of the 29th of June, 1905, is for asum 
af Rs. 300. In that document also Diwan Shah purports to 
act in his own right and as general attorney of Musammat 
Kubra whom he falsely describes as his wife. In it he also 
purports to hypothecate his own property which it is- stated 
he derived under a sale deed executed by Musammat Kubra 
on the 8th of January, 1904. In.the detail given in the docu- 
ment of the expenditure of the amount received, Rs. 72 
appears to have been obtained to meet private expenses, and 

= the balance for the purpose of filing appeals in the High 
Court at Allahabad and in the Judge's Court at Saharanpur 
on behalf of Musammat Kubra and to meet other private 
expenses. This document was registered on the admission 
of Diwan Shah alone. 


As regards these two documents the allegation of the 
defendant, Musammat Kubra, is that she never executed 
. knowingly any power of attorney in favour of Diwan Shah; 
but that any document the execution of which was procured 
from her was procured by undue infuence on the part of 
Diwan Shah and without knowledge on her part of the 
contents and effect of it. The only evidence to prove that 
Musammat Kubra had knowledge of the contents of the 
alleged power of attorney is that of two witnesses, One 
Abdul Wahid stated that the power of. attorney “was fully 
read ‘out and explained to Musammat Kubra” Munshi 
Nurul Husain, the Sub-Registrar, stated.that he. registered a 
„power of attorney executed by Musammat Kubra in favour 
of Diwan Shah and at the time of registration he. read out 
the power of attorney to her. Now it is well settled law that 


+ 
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in order ‘to charge a pardanashin lady upon an instrument 
or power of attorney purporting to have been executed 
by her, it is requisite for the’ person relying on the docu- 
ment to give satisfactory evidence that the document was 
explained to and understood by the executant [see Sudisht 
Lav. Mussammat. Sheobarat Koer ©); Behari Lal v. 
Habiba Bibi (?#); Shambati Koeri v. Jago Bibi (8)), In the 
last mentioned case at p. 757 of the report their Lordships of 
the Privy Council say: “It is a well-known rule of this Com- 
mittee that in the case of deeds and powers executed by 
pardanashin ladies, it is requisite that those who rely upon 
‘them should satisfy the Court that they had been explained 
to and understood by those who executed them.” Nowin 
this case we may observe the lady was separated from her 
husband. She had no adviser. She executed the alleged 
power of attorney at a time when she was in jail and’ when 
‘the only person who appears to have had access to her was 
the Persian adventurer, Diwan Shah, who managed to obtain 
from. her a gift of all her property. In view of this and of the 
fact that these documents were not really executed on behalf 
of Musammat Kubra so much as by Diwan Shah himself on 
his own account, we are of opinion that the claim upon them 
so far as regards Musammat Kubra cannot be sustained. No 
copy of the power of attorney has been produced and the 
only evidence of it upon the record is evidence that a general 
power of attorney was executed by this lady. There is 
nothing whatever before the Court to satisfy us thatif a 
power of attor iey was executed by her, that power conferred 
upon her attorney the right to execute mortgages and borrow 
money. We, therefore, as regards these two instruments, are 


of opinion that the decree of the court below cannot be 
upheld. f 


We now come to the third document, which is the earliest 
in date; namely, the bónd of the 22nd of March, 1905. The 
executants of this document are Diwan Shah and Musammat 
-Kubra. Itis recited in it that they borrowed Rs. 5,000 from 
the ‘plaintiff, and in the operative part of. the document they 
both hypothecate the property which is specified in the 
ae pets Le Ri, 7 Cal, 245, Pr. (2) [1886] I. L R, B All, 267. 

x - .(3)- [1902] 1. L. R., 29 Cal., 749. P. C; f 
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schedule to it, and which they represent to be property owned 
and possessed by Diwan Shah under a sale deed executed by 
Musammat Kubra on the 8th of January, 1904. The consi- 
deration for this document was a sum of Rs, 3,000 which was 
left with the mortgagee to satisfy a debt due by the execut- 
ants to Lala Jadu Rai, also a sum of Rs. 600 credited to the 
mortgagee as interest on the loan up to the 21st of March, 
1906, and the balance, a sum of Rs. 1,400, which, according 
to the registration endorsement was paid in the presence of the 
Sub-Registrar to both the executants. This document stands 
on a different footing from the two later documents with 
which we have already dealt. Musamniat Kubra affixed her 
mark to it and portion of the money. forming the considera- 
tion for it was a debt due by her and the co-executant to 
Lala Jadu Rai. The balance of the debt, Rs. 1,400, was paid 
to her and tn Diwan Shah. We have no reason to believe 
that thé Musammat did not fully understand the contents 
and effect of this document. She herself appeared before the - 
Sub-Registrar and heard the contents of the document and 
admitted them to be correct. The Sub-Registrar was exa- 
mined, and he stated that according to the rules laid down 
for his guidance he must have explained the contents of this, 
and other documents to which he refers, to the executants. 
Ram Chander, the scribe of the document, deposed that he 
read out to Musammat Kubra the documents executed by” 
her and she understood the contents thereof ; and he said that 
she used to converse with him. Lala Jadu Rai, to whom the 
debt of Rs. 3,000 is alleged to have been due, was also exa- 
mined and he deposed that he received that amount through 
the plaintiff, Ajudhia Parshad, and that when the bond in his 
favour was executed, it was read out to Mu-ammat Kubra and 
that she affixed her thumb impression upon it. In view of all 
these circumstances we think that the court below was right 
in giving a decree to the plaintiff for the amount due on foot 
of the bond. 


We therefore allow the appeal to this extent that we set 
aside the decree of the court below in regard to the bonds of 
the 28th of March and 29th of June, 1905, and as to them 
dismiss the plaintiffs claim as against the appellant, Musam- 
mat Kubra. As to the claim on foot of the mortgage of the 
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2znd.of March, 1905, we affirm the decision of the court 
below and give a decree to the plaintiff for the amount secured 
by that bond with interest at the contractual rate from the 
22nd of March, 1906, up.to the date to be fixed for payment, 
and thereafter at the rate of 6 per cent. per annum, to be 
recovered by sale of the property comprised in that bond. 
We fix thé 15th of September next for payment. We direct 
that a decree be drawn up accordingly. The parties will pay 
and receive costs in this Court and in the court below, includ- 
ing fees in this Court on the higher scale, proportionate to 
failure and success. 


`~ 


S. M. : _ Decree modified. 


PURSOTAM RAO TANTIA AND oTHERS 
Versus 


RADHA BAI* 


Res judicata—Fartition suit—Parties in subsequent suit -arrayed on 
Same side in previous litigation—E fect of. 


A suit for partition was brought by 2 against the plaintiffs and M 
the husband of the defendant. The court of first instance passed a decree 
and defined the rights of the defendants in the suit. M died during the 
pendency of the suit. The plaintiffs brought this suit for declaration of 
their right to the property of M. Held that having regard to the decision 
- in the suit of Æ against the plaintiff, it was no longer open to the plaintiffs 
to bring the present suit in asmuch as in the previous suit a decree as- 
certaining and declaring the rights of the parties was passed. 
‘The nature of partition suits discussed. 
, - FIRST APPEAL from a decree of Munshi Girdhari Lal, 
Subordinate Judge of Cawnpore. 
Suit for declaration of title. _ 
The material facts were as follows :— 
` The defendant in this case, as will appear from the follow- 
ing pedigree, - 
NANA aa el RAO, 
| 





Vasdeo Rao Anna, Parsotam Rao Babu Ram Chandra 
deceased. Tantia Rao deceased. = 
> (plaintiff No. 1.) Musammat 
Madho Rao | Janki Bai, 
deceased. =Mussam- Waman Fao, widow. 
mat Radha Bai, “(plaintiff No. 2.) 3 
widow, 
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is the widow of one Madho Rao, nephew of the plain- 
tiff No. 1, and cousin of the plaintiff No. 2. Madho Rao’s 
name was during his lifetime recorded in revenue papers 
in respect of the disputed shares in the 13 properties 
in question and he was daméardar in respect ofone of them. 
After his death the defendant applied to the Revenue Court 
for entry of her name in place of that of her husdand. This 
application was opposed, but was finally decided by the 
Board of Revenue ` by an order in her favour. The plaintiffs 
therefore instituted the present suit for declaration that they 
are the owners and in possession of the disputed properties, 
basing their claim on the allegation that they and the 
deceased Madho Rao formed a joint Hindu family and there- 
fore they became owners by survivorship. The defendant 
pleaded, zxzer alia, that as regards the nature of property and 
possession of Madho Rao, the matter was res judicata and 
that the suit was barred by section 42 of the Specific Relief 
Act. The court below framed one issue: “Is or is not the 
suit barred by section 42 of the Specific Relief Act ?”, and 
held that the suit was so barred and without entering into the 
merits or other issues arising in the suit, dismissed it with 
costs. The plaintiffs thereupon appealed to the High Court. 


Surendra Nath Sen (with him J. N, Chaudri), for the ap- 
pellants, submitted that the court below had erred :n holding 
that the suit was barred by section 42 of the Specific Relief 
Act. The plaintiff-appellants were in possession of the 
property in dispute. Long after the institution cf the suit 
the defendant was éamébardar of one of the villages. The 
oral evidence produced by the plaintiffs proved their posses- 
sion, and no attempt was made to rebut that evidence. The 
court below had ignored that evidence altogether. Any change 
of possession brought about after the institution of the suit 
was not within the scope of section 42 of the Specific Relief — 
Act. Further, the plaintiffs applied for amendment of the 
plaint, which was refused. This was eminently a case in 
which the amendment should have been allowed. He cited 


Kisandas Rupchana v. Rachappa, [1909] I. L. R., 33 Bom., 644. 
Moti Lal Nehru (with him Sundar Lal), for the respondent, 


contended that on the evidence the plaintiffs were not in 
possession of the property; that the fact of their being /améar- 
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dars af some villages did not prove that they were in posses- 

- sion on their own account and that the application for amend- 
ment of the plaint was made only when the Subordinate 
Judge was on the eve of delivering judgment. That applica- 
tion was therefore properly rejected., f ' 


[RICHARDS, J.—Why should the plaintiffs be driven to a 
separate suit? The Subordinate Judge ought to have 
allowed’ the améndinent and tried the suit on the merits.] 


There were no merits inthe case. The suit was barred 
by:the rule of ves judicata by the decision of this Court in 


Parsottam Rao v. Musammat Janki Bai, [1907] 1. qe R., 29 All, 354. ° 


He relied on 
Khoorshed Hossein v. Nubbee Fatima, [1878] 1. L. R., 3 Cal. 551, 
i Assan v. Pathumma, [1897 | L L. R., 22 Mad., 494. 
` Ashidbai v. Abdulla Haji Mahomed, [1906] I. L. R., 31 Bom., 271. 
Dast Muhammed v. Said Begam, [1897] I. L R., 20 All, 81. 


Surendra Nath Sen, in reply, submitted that the issue as 
to res judicata ought not to be determined in this Court, as 
all the facts of the case were not known. The Subordinate 
Judge took evidence only on the issue whether the suit was 
barred by section 42 of the Specific Relief Act. The former 
adjudication could not be pleaded as a bar, because the 
parties to the present suit were co-defendants in the former 

- suit, and there was no hostility between the defendants 
inter se and between each of the defendants and the plain- 
tiffs. None of the cases cited by the respondent laid down 

“any general principle. They enunciated a special rule 
of law having reference to the particular facts of the case. 
-The defendant, Madho Rao, was a pro forma defendant and 
the conduct of the suit was not in his hands, He cited 

-Brojo Behari xv. Kedar Nath, [1886] I. L. Ry 12 Cal, 580. 


The attention of,the Court was drawn to paragraphs 
5 and 7 of the plaint, which disclosed that the present suit 
was based upon a different. title, which accrued since the 
decision of the suit now pleaded as a bar. 


[The argument was then adjourned.] 
J N. Chaudri, for the appellants, on a subsequent bearing, 
submitted that there was a document, dated the 31st January, 
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1905, which was a testamentary instrument and had the effect 
of investing Waman Rao witb the right of ownership in the 
property belonging to Madho Rao. It was immaterial whether 
the property was joint family property or otherwise. . The 
document in question was intended to create a right in favour 
of Waman Rao equal in extent to what would have accrued 
to him by rule of survivorship if the family were joint. 


The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of a suit brought 
by the plaintiffs for a declaration that they were the proprie- 
tors in possession of, and the defendant Musammat Radha 
Bai had no right to, the property in suit and that the said 
Musammat Radha Rai was not entitled to get her name 
entered in the revenue papers. Musammat Radha Bai is the 
widow of Madho Rao who was a nephew of the plaintiff 
Parsotam Rao. A pedigree of the family, which is admitted 
to be correct will be found at page 5 of the paper book. One 
Nana Narain Rao made a will, under which he divided up his 
property between „his sons. The will contained a provision 
that it mightbe well for the family of Nana Narain Rao if not- 
withstanding the division it continued together. The terms 
of the will gave rise to some litigation which was commenced 
about the year rogor. In that suit one Babu Ram Chander Rao, 
one of the three sons of Nana Narain Rao, claimed a partition. 
He claimed that if his father’s will operated to divide the 
family, he was entitled to a partition by metes and bounds 
of the property bequeathed to him. Ifon the other hand, the 
family, was joint and undivided notwithstanding the will, he 
claimed usual partition of all the family property. Parsotam 
Rao was a defendant to that suit as also Madho Rao represent- 
ing the third brother. Madho Rao and Parsotam Rao plead- 
ed that the family was separate. At that time they considered 
it best for their interests to plead’ separation which would 
tie Ram Chander Rao to the particular property bequeathed 


‘to him by the will. However, during the pendency of the 


suit, Ram Chander Rao died and his widow took his place ; 
and then it became the interests of the defendants Madho 
Rao and Parsotam Rao to urge that the family was joint. 
By doing so, the rights of Musammat Janki Bai, the- widow 
of Babu Ram Chander Rao, would be limited to a mere right 
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of maintenance. The suit was litigated from court to court 
and finally there was a binding decree of the High 
Court holding that the family was separate. This decree 
was passed in March 1907. Madho Rao died in 1905 while 
the litigation was pending but subsequent to the preliminary 
decree in the original court. The learned Subordinate Judge 
has dismissed the present suit on the ground that the suit is 
barred, by the provisions of section 42 of the Specific Relief 
Act. .It appears that after the decision of the High Court 
already. referred to mutation of names was passed in favour 
of Musammat Radha Bai in respect of the share of Madho Rao, 
and the learned Judge held that it follows that Musammat 
Radha Bai must be deemed to be in possession and that 
therefore. the plaintiffs’ suit fails because they have sued for a 
mere declaration without asking for possession. At the same 
time the learned Judge refused to allow the plaintiffs to 
amend the plaint by adding a claim for possession on pay- 
ment of the proper court-fees. We think it is impossible to 
“ support the decree of the court below on the ground on 
which it was passed. If there was nothing else in the case, 
we certainly would have allowed the plaint to be amended 
under the circumstances, so that all points might be thrashed 
out between the parties. We, however, think that there is 
another clear ground on which the plaintiffs’ suit ought to 
be dismissed, namely, that having regard to the decision in the 
suit of Babu Ram Chander Raov. Parsotam Rao and Madho 
Rao, it is no longer open to the plaintiffs Parsotam Rao and 
his son to bring the present suit. The decree passed in the 
previous suit was a decree ascertaining and declaring the 
rights of the parties in a suit for partition. Madho Rao, 
Parsotam Rao and Ram Chander Rao, were as already 
mentioned, parties to that suit. It is argued on behalf of the 
appellants that in asmuch as it does not appear that there 
was any dispute or conflict of interests between the plaintiffs 
in the present present suit and Madho Rao, and as they 
.. were all arrayed on the defendants’ side in the prior suit, the 
_ decision in that suit cannot operate as res judicata, and that 
the plaintiffs are now entitled to re-open the entire question as 
between themselves and Radha Bai, the widow of Madho Rao. 
‘The nature of a partition suit has been dealt with ina 
number of cases. In the case of Shaik Khoorshed Hossein v, 
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Vubbee Fatima (1), the learned Judges were of opinion “that a 
decree for partition is not like a decree for money or the 
delivery of specific property which is only in favour of the 
plaintiff in the suit. It is a joint declaration of the rights of 
persons interested in the property of which partition is sought 
and such a decree, when properly drawn up, is in favour of 
each share-holder or set of share-holders having a distinct 
share.” This case was cited with approval by a Bénch of this 
Court in the case of Dost Muhammad Khan v. Said Begam(?). 
The remarks of the learned Judges will be found at page 
87 of the Reports. They observe, “in a suit for partition (as 
the former suit was) the decree is or ought to be a joint 
declaration of the rights of the persons interésted in the pro- 
perty of which partition is sought and is a decree)in favour of 
each sharer. It decides what interest each of the sharers 
has in the property, the subject of partition, , whether those 
sharers be plaintiffs or defendants and renders unnecessary 
any subsequent suit by any of such sharers for a ‘declaration 
of his intérest in the property.” In the case of Assan v. 
Pathumima (8), the Madras High Court deals with the nature 
of a partition suit at page 499.“ If on the other hand they 
were suits for partition, which in my opinion they really 
were, a fortiori the plaintiffs’ were entitled to join. For in 
a suit for partition each co-owner, as against another, occupies 
“in himself the role of plaintiff as well as defendant. It is 
in consequence of the reciprocal character of the right which 
co-owners have in the matter of partition that even those 
who are not actual plaintiffs can claim that their shares be 
“allotted to them by the decree.” The learned Judge refers 
"to the case of Khoorshed Hussein v. Nubbee Fatima, already 
‘referred to and also to Domats Civil Law, paragraph 2757. 
In the case of Ashidbai v, Abdulla Haji Mahomad (+); the 
“learned Judge says at page 291, “ when a suit for partition is 
brought by a’ person alleging that it is undivided property 
and that ‘he has a share in it, the law requires that in order 
to enable the court to ascertain such person’s share it must 
` have before it as parties to the suit all the persons admittedly 
having or claiming to have shares in the property, otherwise 
there cannot be a valid final and binding decree for partition. 


(rt) [1878] I. L. R, 3 Cal, 551 (2) [1897] 1. L. R, 20 All, 81. 
| (3) [1897] E. L. R., 22 Mad, 494. 14) [1906] i. L. R., 31 Bom., 271. 
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The quantum of the share. of the plaintiff must be determined 
with reference to the number of sharers and their respective 
shares. And such a determination of the shares, being essen- 
tial for the determination of the plaintiffs share, enables the 
court to pass a complete decree for partition allotting to each 
party, whether he is plaintiff or defendant, his share. In 
such a ‘case it is obvious injustice that a defendant should be 
driven to another suit to have his share already determined, 
partitioned off. That is the reason of the rule.” We quite 
agree with the view taken in the several cases we, have 
referred to and we think that the plaintiffs cannot re-open 
any of the questions which were tried in the former suit. 
It is worthy of note that when the appeal in the former litiga- 
tion ‘was decided, the widow ‘of Madho Rao, z. e the present 
defendant was arrayed as a respondent with the present 
: plantas as appellants. 


At the conclusion of the judgment our attention was called 
to paragraphs 5 and 7 of the plaint. With regard to para- 
graph 5,-where it is pleaded that a re-union took place, we 
must say that this question of re-union has already been 
decided in the former suit. The learned Judge says—* But 
in “addition to this there had never been a joint title to the 
testator’s property in the hands of his son. Nana 1 Narain Rao 
held it as self-acquired property, he made three separate 
devises to his sons, who took separately as self-acquired 
property the interest so devised’ to them. That being so, 
a question of re-union does not arise. That cannot be reunited 
which had never been joint.” In paragraph 7 of the plaint 
it is alleged : i Madho Rao executed a document on the 31st 
of January, 190 5. Init, he repeated the allegation of his 
family being joint and fixed only a maintenance allowance 
from Rs, 50 to Rs. 75 for Musammat Radha Bai in case she 
refused to live with the plaintiffs. If for.some reason or 
other, the family of the plaintiffs and Madho Rao should be 
considered to be separate according to law, the result of this 
document would be that Madho Rao made the plaintiffs 
owners of the property and only fixed a maintenance allowance 
for the defendant.” Having regard to the above allegations, 
which raised a question which had not been specifically dealt 
with in the court below, we allowed an adjournment to enable 
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the appellant to produce before us the document of the 31st 
January, 1905. Mr. Surendra Nath Sen has produced a certi- 
fied copy of the said document. We assume merely for pur- 
poses of argumeut that this document of the 31st January, 
1905, is a genuine document and proceed‘to consider its provi- 
sions in order to ascertain if it could possibly have any bearing 
on the present appeal. The- document (assuming it to be 
genuine) was exectited by Madho Rao a day before his death 
at that time the litigation between Musammat Janki Bai 
and Parsotam Rao and Madho Rao was still pending. We 
have already pointed out that Madho Rao in conjunction with 
Parsotam Rao was at that particular period setting up the 
case that the family was joint for the purpose of defeating 
the claim of Musammat Janki Bai as the widow of Baba 
Ram Chander Rao. The relevant portion of the document 
is a declaration by Madho Rao that the family was joint, and 
an exhortation to his nephew Waman Rao Bhaiya to whom 
the document was addressed as to how he should manage 
the property and giving instructions as to the amount of 
maintenance to be paid to the widow in certain events. 
It is contended that this document ought to be construed as a 
will and that the declaration as to the family being-joint ought 
to be construed as a bequest of the property of Madho Rao to 
the other members of the family as if the family was joint and 
not separate, We think it quite impossible to give this cons- 
truction to the document. The document was executed solely 
for purposes of the then pending litigation in the hopes pro- 
bably that it might be used as evidence. In the view we take 
of the true construction of the document, it can have no bear- 
ing, even on the assumption that it is genuine, on the present 
appeal. The order of the court accordingly is that the appeal 
be dismissed with costs including in this Court fees on the 
higher scale, 


Job: Appeal dismissed 
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Hindu Law—Joint debt of father and son—Promissory notes—Executed 
by minor son—Liability of father. 


> 
Money was borrowed by a father and son, the latter being a minor. 


‘The son executed promissory notes. Thé creditor instituted a suit against 


both the father and the son and attached the promissory notes with the 
plaint. /Ze/d that, as the suit was not brought upon the notes alone, the 
plaintiff was entitled to a decree on the debt, there being a finding that 
money was borrowed. It is well settled that a creditor who has gota 


security for an ‘advance of money made. by him may, as a rule, sue for ` 


the original consideration, provided that he has not endorsed, or lost, or 
parted with the original security under’ such circumstances as to make 
the debtor liable to some third person. 


' Sheikh Akbar v. Sheikh Khan, I. L. R, 7 Cal., 256; Banarsi Prasad 


‘v. Fasl Ahmad, I. L. R., 28 All., 298, followed., 


APPEAL under section 10 of the Letters Patent from a judg- 
ment of Mr. Justice KARAMAT HUSAIN, reversing a decree 
of Babu Ram Chandra Chaudhri, Subordinate Judge of Azam- 
garh, who modified a decree of Babu Partab Singh, Munsif of 
Azamgarh. 


Suit for money. 


The facts were as follows :— 


1 


This was a suit for the recovery of a sum of Rs. 530 lent to 
the defendant and his son.” The money was lent on two differ- 
ent occasions and each time a promissory note was given to the 


‘plaintiff signed by the son who was a minor. The suit was 


defended on the ground that the son was not liable in as much 
as he was a minor at the date of executing the notes and the 
father was not liable as he did not sign the note. 


# 


The courts below decreed the suit. 


7 e L. P. A. 1080f 1909. 
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The defendants appealed to the High Court where their 


appeal was allowed by the following judgment of 

KARAMAT Husain, J.—This wasa suit by Srinath Das against 
Babu Bijai Bahadur Singh and his father Babu Angad Singh, for the reco- 
very of money In the first paragraph of the plaint it is alleged that the 
two defendants are joint. 

Paragraph 3 of the plaint ıs translated as follows :—“ On the 9th 
of May, 1906, the defendants borrowed Rs, 300 from the plaintiff at 
the court of the Collector and cansed defendant No. 1 to execute a 
stamped note of hand. They covenanted that they would pay interest,on 
the aforesaid amount at the rate of Rs. 2 per cent. per mensem. Paragraph 
4 states that subsequently the defendants borrowéd-Rs. 200 from the plain- 
tiff on the ist of June 1906, and caused defendant No. 1 to execute a note 
of hand bearing a stamp label of the value of one anna: They covenanted 
that they would pay interest at the rate of Rs, 2 per cent. per mensem. Ip 
paragraph 6 it is alleged that the plaintiff sent a notice to defendant No. 1 
by way of demand of money on the 11th of July 1907, and that the cause 
of action arose on that date. i 

The relief sought is a decree against both the defendants. Both the 
promissory notes, dated 9th May 1906 and Ist June 1906, were filed with 
the plaint. One of the - pleas raised in the written statement, dated the 
25th November 1907, filed by Bijai Bahadur Singh was that on the 9th 
of May 1906 and the ist of June 1906, he was a minor and incapable of 
entering into a contract. Angad Singh in his wiitten statement, dated 
the 25th November 1907, pleaded that he was not liable as he did not 
borrow and as the money was not borrowed for him or his benefit. 

A Rubkar, dated the 6th January 1908, of the court of the 
learned Munsif shows that the learned vakil for the plaintiff stated 
as follows :— Our claim is on the basis of an oral contract and we 
produce the pro. notes in proof of it- The claim is not based -upon 
the pro. notes. We produce both promissory notes in proof (of ity”. 
This statement .was made after the parties had been examined. The 
plaintiff, when he was examined on the 6th -of January 1908, stated, 


-that “both defendants came to me to borrow money. Babu Angad 
Singh sad: “The cheque in favour of Bijai1 Bahadur will come 
{ama Gov- 


(to you), then you will take the money (you advance). 
ernment servant, and there is no need of your asking mé to execute 
a promissory note.” The money on both occasions was given to Babu 
Angad Singh. The court of first instance came to the conclusion that 
Bijai Bahadur was a minor at the time he executed the promissory notes, 
that the money was borrowed by both the defendants jointly and gave i 
a decree for Rs. 440. Both parties appealed to the learned Subordinate 
Judge. The plaintiff appealed on tbe ground that Bijai Bahadur was not 
a minor at the time the promissory notes were executed and that the sum 
of Rs. 190 ought not to have been deducted. Babu Angad Singh impugned 
the decree of the first court on the ground that he was not liable to pay 
the debt. The lower appellate court modified the decree of the first 
court and decreed the entire claim, 
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The- defendant, Babu Angad Singh, has preferred a second appeal to 
this Court. It is argued by his learned counsel that the promissory 
notes executed by Biyai Bahadur do not make Angad Singh liable there- 
on, and that no oral evidence is admissible in this case to render him 
liable. 

The learned counsel for the appellant relies upon /arsotam 
Narain v. Tale Singh (1) and Musammat Nanhi v. Daulat Ram (2). 
The learned vakil for the respondent ın answer to the contentions of 
the appellant’s counsel says that the case of the plaintiff is that indepen- 
dently of the promissory notes the father and the son both jointly 
borrowed money from the plaintiff under an oral agreement which 
created a complete cause of action against them both and which can be 
proved by oral evidence. According to him the promissory notes do not 
constitute the basis of the claim and were produced simply ın proof of the 
joint liability of the son' under the oral agreement by which the father and 
thé son incurred a joint liability. He submits thatthe basis of the claim is 
the oral agreément to which both the father and the son were parties and 
that oral evidence is admissible to establishit. He 1efers to the following 
cases :—Sheikh Akbar v. Sheikh Khan (3) which was followed in Benarsi 
Prasad v. Fazal Ahmad (4), and m Veeraraghauyya ~v. Ramayya (5) 5 
Krishna Ayyar v. Krishnasami Ayyar (6); Bogeshri Dayal v. Paneho (7); 
an unreported ruling of this Court in S. A. No. 612 of 1906, decided on the 
25th of April 1907; Mayen v, Alston(8) ; Batsnab Chandra De and others 
v. Ramalhon Dhor and others ( 9). He refers to 7 Cal., 256 and the cases 


which follow it in support of the proposition that when a cause of action” 


for money .is complete in itself independently of a promisso1y note and 
the debtor then gives the note, the creditor, in case the note is inadmis- 
sible in evidence, may sue for the original consideration. He refers to 
other rulings to show that the joint hability of the father may be proved 
for the joint debt for which the son alone executed the promissory notes. 


In order to deal satisfactorily with the questions involved in this 
appeal, I have first to analyse a joint contract and then to see if there is 
any trace of such an oral contract as is attempted to be made out for 
the plaintiff in his pleadings. When two natural persons, A and B, 
intend to take a joint loan from C, they enter into one contract only which 
consists of one offer and one acceptance. This single acceptance may be 
effected in one of the three following ways :—(@) A may accept a joint debt 
for himself as well as for B ; (6) B may accept it for both , (c)A and B 
may separately appoint D as their agent to accept a joint debt for them. 
Whichever of the three modes the two natural persons adopt, they in 
order to contract a joint debt have first to unite themselves into one 


(1) [1903] 23 A. W. N., 217. (2) [1909] 6 A. L. J., 86. 
(3) [1881] L. L. R., 7 Cal, 256. (4) [1905] I. L. R., 28 All., 298. 
(5) [1905] 15 M. L. R., 484. (6) [1900] I. L. R., 23 Mad., 597. 
(7) [1906] 26 A. W. N., 89. (8) [1892] I. L. R., 16 Mad., 238. 
l (9) [1906] I C. W. N., 139. i 
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juristic and artificial person and have secondly asa juristic person to 
appoint separately a natural person as their agent to give expression to 
one acceptance on their behalf. This is not a matter of convenience but 
of juristic necessity. The contract with C which creates a joint liability is 
admittedly one and the unity of the contract necessitates the unity of the 
acceptance. This unity of acceptance makes the unity of the acceptors 
inevitable. To say that one acceptance may proceed from two acceptors 
is against those first principles which govern the human,ratiocination. Just 
as one cannot think that the one and the sAme ounce of gold has come 
out of two mines, that the one and the same apple has been borne by two 
trees, that the one and the same child is boin of two mothers, or that the 
one and the same effect is the result of two efficient causes, so one cannot 
think of one acceptance proceeding from two acceptors. This. necessar y 
unity of the acceptors renders the fusion. of A and B into one juristic 
person indispensable. Such an incorporation however is not enough for 
the formation of the contract which creates a joint liability. The accept- 
ance has to be expressed so that the contract may be formed, But a 
Juristic person 1s incapable „of giving expression. to an acceptance 
or of.doing any other executive act in asmuch as, it has no objective 
existence. Hence the necessity of appointing a natural person as 
an agent to give expression to the acceptance. Thus it i a truism 
that two or more natural persons can only be a party to à contract 
which creates a joint liability by uniting into one juristic person which 
is represented by one natural person. The necessity of the representa- 
tion of a juristic person by a natural person is recognised in those cases 
in which a juristic act is to be done by a corporation. “The correct and 
comprehensive proposition ” says Sir Frederick Pollock in his Principles 
of: Contract, p. 117, 7th ed., “is that a corporation can do no executive act 
except by an agent; and a corporate seal is only one way of showing that - 
the person entrusted with it is an authorized agent of the corporate body.” 
The necessity of the representation of two or more natural persons by 
one natural person is not limited to legal transactions. In all the affairs 
of life when an act is to be done by two or more natural persons as an 
expression of their corporate will, it can be done_ only by one natural 
person as their agent. An act cannot possibly be done at one and the 
same time by more than one natural person 

Ordinarily one says that a particular act is joie jointly by two persons 
and the idea of their union into one juristic person and the representa-_ 
tion of such a person by one natural person is not present to one’s mind 
but analytically those elements are present inasmuch as a joint act by two 
or more natural-persons without the formation of one juristic person which 
is represented by one natural person is as has alr eady been shown incon- 
ceivable. This leads me to remark that the expression. “when two or more 
persons make a joint promise,” in section 43 Of the Indian Contract Act, 
cannot be taken to mean that a joint promise can proceed from them 
without their fusion into one juristic person who is represented by one 
natural person. - The expression states the net result and does not go into 
the process: which brings about that result, 
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Having analysed a joint contract and set forth the three modes i in. Cvi 
which such a contract can be formed, let me examine the pleadings of the ee 
plaintiff to see if there’ is any trace in them of an oral and joint contract new 
entered into in one of the three modes by the father and the son, independ- SRI NATH Das 


. . m Ve ` 
ently of the promissory notes which, created a complete cause ofaction ANGAD SINGH. 
against them both but in satisfaction and discharge of which the promis- —— 
sory notes were accepted by the plaintiff and which is the basis of Karamat 


; Husain, /. 
the claim. 


There is no trace of any such oral contract in the pleadings of the 
plaintiff. . 
The case set up in the lower appellate court and the case found 
“by that court for the plaintiff is that the father and the son jointly 
borrowed the money- from the plaintiff; that the father being a 
Government servant, did not execute the promissory notes but 
caused them to be executed by the son alone, and that these notes are 
the basis of the claim. This very distinctly appears from the following 
portions of the judgment of the lower appellate court. 


‘ 


“Plaintiff, Babu Srinath Das, claimed Rs. 550 (principal Rs. 500 and 
interest Rs. 50) on two promissory notes—one for Rs. 300, dated the oth 
May, 1906, alleged to have been executed by ‘Bijai Bahadur Singh and 
impleading his father Angad Singh as joint member of the family.” 


“Defendant Bijai Bahadur Singh, the executant of the promissory 
nates, dated the gth May and the ist June, 1906, has admitted in his 
written statement the receipt of the whole sum_of Rs. 500, but pleaded 
repayment of the same. Had any consideration been really wanting, 
the party immediately concerned would have been the first person to 
plead it.”......I find that both the defendants jointly borrowed Rs. 500 
and the promissory notes were caused to be executed in the name of 
Byai Bahadur in whose name the contract was held for which the loan 
was required; although both the defendants were jointly interested in 
the profits ‘arising out of the contract.” Independently of the findings 
of thé lower appellate court as to the case set up forthe plaintiff in that 
“court, the following considerations leave no doubt in my ħind that the 
debt claimed was advanced on the promissory notes; they were not taken 
im liew-of a pre-existing joint debt under an oral contract and that the 
notes were produced as the basis of the claim. ` 


, 


` 


(a) The material.portiori of the two promissory notes may be 
rendered as follows :—“I have borrowed from you Rs. 300, the half of 
which is Rs. 150. When I get my cheque you wıll deduct it. Keep this 
note with you. gth May, 1906.” : 


“As I have borrowed Rs. 200 from Babu Srinath Das, agent of the 
district treasurer, I executé this note that ıt be oi use when needed. Ist 
‘June, 1906.” 

The language of the promissory note of the Ist June, 1906, conclu- 
sively shows that it contains the terms.of an original debt for which it was 
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executed and that is was not given in satisfaction and discharge of any 
joint debt the cause of action for which had been complete before its 
execution. ; 

(6) The language of the promissory note of the 9th May, 1906, 
coupled with the statement of the plaintiff that it was executed between 
11 and 12 ‘of the day and that the money was paid then and there 
makes it certain that the note was taken for an original debt. 


(c) The debt jointly i incurred by the father and the son is alleged” to 
carry interest, and it is incredible that a money-lender whose sole motive 
for advancing money is to get interest would accept promissory notes 
which carry no interest for a debt which carried interest, specially when 
he was in possession of “ good evidence” to prove the oral debt. 


(d) The allegation in the first paragraph of the plaint that the entire 
business of the father and the son is joint, fits in with making the father ` 
liable for the loan taken by the son better than with the theory that the 
father and the son jointly borrowed the money under an oral agreement. 


(e) The natural meaning of the allegation in paragraphs 3 and 4 of 
the’plaint is that the notes were executed for the money advanced on them 
and that the father by causing the son to execute them was as much liable 
onthe notes as the executant himself. Paragraphs 3 and 4 of the plaint 
completely demolish the theory that an oral debt is the basis of -the 
claim. £ 7 

l (F) The date on which the cause of action is alleged in the plaint 
to have arisen isthe 11th July 1907, and it is not shown how this date 
could -be the date of the cause of action for an-oral debt, the terms of which 
are not stated anywhere in the pleadings. : 


(g) The promissory notes were filed with the plaint as the basis of 
the claim and when they were shown to the executant during his examin- 
ation they were called the basis of the claim. 


(4) Ifthe claim was not based on them why wasan issue as to the 

munority of the executant framed.and why was the.finding of the first court 
on that issue attacked in the memorandum of appeal to the lower appellate 
court? That memorandum of appeal contains five pleas and four of them 
challenge the finding that the executant at the time of the execution of 
the promissory notes was a minor ~ - 
-~ It only remains to state that the statement of the plaintitf’s pleader 
on the 6th January, 1908, does not contain any allegation to the effect 
that there was an oral and joint contract independently of the 
promissory notes, and that it is the basis of the claim. 


When the plea of minority was raised by the executant of the 
notes the plaintiff's pleader no doubt attempted to base the claim upon 
an agreement in proof of which the promissory notes were produced, 
He did not, however, say that the claim was based upon an oral agreement, 
which was independent of the pramissory notes. The allegation that the 
basis of the claim-was an oral agreement in proof of which the prontis- 
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sory notes were produced has no sense in asmuch as those notes cannot 
prove any oral contract which they do not contain. The absurdity of the 
statement, I presume, was the reason why the case of an oral agreement 


_ to be proved by the promissory notes was given up in the lower appellate 


court and the case that the money was advanced on the two promissory 
notes, under which the father and-the son were jointly liable was sought to 
be established. In this connection I may remark that the statement of the 
learnéd vakil for the respondent before me that the notes were produced 
.to prove the joint liability of son under the oral and joint contract by 
which the father and the son incurred a joint Jability is a modification of 
the statement of the pleader of the plaintiff in the first court and is difficult 
to follow. A promissory note can in no way prove the joint liability of the 
executant under an oral contract which is independent of the promissory 
note. To sum up, the case sought to be established by the plaintiffin the 
lower ‘appellate court and iightly found by that court is that both the 
father and the son jointly borrowed Rs. 500 on the two promissory notes 
which were caused by the father to be executed in the name of the son 
and that both the father and the son were jointly interested i in the business 
for which’ the money was’ borrowed. 

The lower appellate court on the above findings decreed the claim 
in full against the father aud exempts the son on the ground of minority. 


._ This decree cannot stand for the simple reason that the executant of 


"the promissory notes “has been found to be a minor and that a contract 
entered into by a minor is void and creates no liability [see A/ohort Bibee 
v. Dharmo Das Ghose (1)}. ote 

In this view of. the case it is unnecessary for me to consider the 
rulings relied on by the learnéd vakil for the respondent in asmuch as 
there is no oral and joint contract which is independent of the two 
promissory notes and on which the plaintiff may sue and inasmuch as the 
contract entered into by the son on which the father is sought to be made 
jointly liable is void. 

The result is that I allow the appeal, set aside the decrees of the 
courts below and dismiss the plaintiff’s claim with costs in all courts. 


|. The plaintiff thereupon preferred an appeal under section 
10 of the Letters Patent. 


Durga Charan Banerjee (with him-Surendra Nath Sen), 
for the appellant. ‘ 
M. L. Agarwala, for the EE 


The judgment-of the Court was delivered by 

STANLEY, C. J. —This appears to-us a clear case. The 
plaintiff, Sri Nath Das, sues to recover two sums of money 
which are alleged to have been borrowed by the defendants 


7 in the year 1906. On the occasion of the first loan uf Rs. 300 


the defendant, Bijai Bahadur Singh, who is the son of the other 
(1) L. R., 301. A, 114. S. © L L. R., 30 Cal., 539. 
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defendant, executed a promissory note, ‘and on the occasion _ 
of the second loan of Rs, 200 on the Ist of June, 1906, he also `“ 


executed in favour of the plaintiffa promissory note. Bijai 
Bahadur Singh was at the date of thé notes a minor. There- 
fore no claim against him upon the notes can succeed. The 
plaintiff, however, did not sue Bijai Bahadur Singh upon the 
promissory notes, but he brought his suit against both the 
father and the son for money, but stating in the plaint that 
both the father and the son borrowed the two’ sums of-Rs, 300 
and Rs. 2co from him. In the plaint he states that two notes 
were executed by the son in his favour, 

The court of first instance decreed the plaintiffs claim, 
and upon appeal the lower appellate court upheld that 
decision. That court finds as a fact that both the defendants 
jointly borrowed from the plaintiff Rs, 500. This is a finding 
of fact. The Subordinate Judge explains why the notes were 
executed in the name of Bijai Bahadur only, namely, that in 
his name was the contract for which the loa was required, 


~ although both the defendants were jointly interested'in the 


profits arising from the contract. It is well settled that. a 
creditor who has gota security for an advance of money 


made by him may, as a rule, sue for the original consideration. 


If he have a bill of exchange or promissory note as security, he 
must not have endorsed or lost or parted with the bill or note 
under such circumstances as would render the debtor liable 


“upon itto some third person. The law on the subject is 


stated very clearly by GARTH, C. J. in Shaikh Akbar v. Shaikh 
Khan (1). He points out in regard to the question whe- 
ther evidence can be given aliunde to prove consideration for 
a note that this depends upon the circumstancés and observes 
as folléws ——“ When a, cause of action for money is once 
complete in itself, whether for goods sold, or for money lent, 
or for any other claim, and the debtor then gives a bill or note 
to the creditor for payment of the money at a future time, 
the creditor, if the bill or rote is not paid at maturity, may 
always, as a rule, sue for the original consideration, provided 


that he has not endorsed, or lost, or parted with the bill or. 


note, under such circumstances as to make the debtor liable 


upon it to some third person.” In the case of Banarsi Prasad. 


v, Fazal Ahmad (23a Bench of this Court of which one of 
(1) [1881] L L. R., 7 Cal, 256. °2) [1905] I. L. R., 28 All.,298 ` 
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us was a member, held in a suit for the recovery of a loan 
secured by a promissory note that when it was found that 
the stamp on the note had not been cancelled and the docu- 
ment musttherefore be treated as an unstamped document, and 
theréfore not admissible in evidence, evidence of the debt 
would be admissible adiunde. We are at a loss to distinguish 
that case from the present. Here money is found to have 
been borrowed by the two defendants, and it is evident that 
the plaintiff did, not sue upon: the notes alone, or upon the 
notes atall,in asmuch as the suit is brought against both 
Bijai‘Bahadur Singh and his father, Angad Singh. If the 
suit had been upon the notes, the sole defendant would have 
been Bijai Bahadur Singh alone. The lower appellate 
court agreeing with the court of first instance found that the 
money was borrowed and decreed the plaintiffs claim. A 
second appeal was preferred to the High Court and the learn- 
ed Judge before whom the appeal came has written a most 
elaborate and lengthy judgment and discussed a number of 
questions, which we think unnecessary here to refer to. The 
sole question in the case as it seems to us was whether or not 
money was borrowed and whether the plaintiff established 
his‘right to 'recover that money. The learned Judge has 
mistaken the finding of the lower appellate court upon a 
very material point. The lower appellate court, as we 
have pointed out, found that the money was borrowed by the 
two defendants jointly, and then explained why the notes 
were executed in the name of one alone. The learned Judge 


of this Court at the conclusion of his judgment states 


\ 


the’ finding of the lower appellate court as follows, namely, 
“both the father and the son jointly borrowed 'Rs. 500 


‘on. ‘the two promissory notes, which were caused by the 


father.to be executed in the name of the son, and both. the 
father and the son were jointly interested in the business for 
which the money was borrowed.” That was not the find- 
ing of the lower appellate court. Its finding was that the 
father and the son borrowed the money from the plaintift and 
that the son gave the promissory notes for theamount. This 
misconception as to the finding of the lower appellate court 
has probably led to the overruling of the decision of both 
the lower courts by the learned Judge of this Court. We 
allow the appeal. We set aside the decree of the learned 
Judge of this Court and restore the decree of the lower appel- 
late court with costs in all courts, 
Appeal allowed. 
66 
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RUSTAM AND OTHERS 
VErsus 7 
KING-EMBEROR.* 


Criminal Procedure Code, ( Act V of 1898), section 162—Indian Evi- 
dence Act (T of 1872), sections 91, 157— Statement made to investigat- 
_ing Police Oficer, admissibility of—Interpretation of statutes— 

“ Writing.” 1 = i 3 
Per KNOX, J.—The general provisions of the Evidence Act contained 

in section 157 are controlled by the special provisions of section 162, Cri- 
minal Procedure Code, which followed it and which is a special enactment 
as against the wider and more general enactment in the Evidence Act. 


When a Police Officer makes use of awiiting whether in the special 
diary or on a separate piece of paper to refresh his memory and on the. 
strength of it deposes to what he states was a statement made by a witness 
to him, he is in reality using that writing which he then made as evidence 
against ‘the accused, and the court which accepts the statement made by 
the Police Officer ın such circumstances, whether it be upon the basis of 
Section 157, Evidence Act, or otherwise, is really using that writing as 
evidence against the accused. i 


Fanindra Nath Banerjee x. Emperor, [1908] I. L. Rọ, 36 Cal, 281, 
dissented from. a 


` 1 


A literal construction of the word used in an Act has in general 
prima facie preference, but in order to arrive.at the real meaning, of those 
words it is equally necessary to get at the exact aim, scope and object of 
the law, to consider what was the law before the Act was passed, what was 
the mischief or defect for which the law did not provide, what is the 
remedy provided’ and the reason for the remedy. 


Per KARAMAT HUSAIN, J. (difering).—Section 162 of the Code of 
Criminal Procedure, 1898, prohibits only the use as evidence of the writ- 
ing which records the statements of the witnesses made to the investigat- 
ing Police Officer, that section so far as oral statements of the witnesses 


- are concerned, is notin conflict with section 157, Indian Evidence Act, 


and those oral statements made to the Police Officer may be proved by 
calling him as a witness m order to corroborate the'testimony of the 


witnesses. Sie, N g 


Fanindra Nath Banerjee v. Emperor, [1908] L L. R., 36 Cal:, 281, 
approved. š 


The present law is highly unsatisfactory and calls-for immediate 
amendment. . ne 


9 tr, A. No. 72 of 1910. ” . . -> 


r 
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The distinction baet the oral statement made by a witness and - 


the entry in the diary of the Police Officer ıs a distinction in substance 
rather than of form. 


Where by the use of clear and unequivocal language capable of only 
one meaning anything is enacted by the Legislature, it must be enforced 
even though it be absurd or mischievous. The duty of a court is not to 
` make the law reasonable but to expound it as it stands according to the 
real sense of the words. 


Norendra Nath Sircar v. Kamal Basin: Dasi, [1896] 1. L. R., 23 
Cak, 563, P. C., referred to. : 
The provisions of section 162, Act X of 1882, and of section 91 of Act 
I of-1872, discussed. ` — 
CRIMINAL APPEAL against the order of Landale Johnston, 
Esq., Additional Sessions Judge of Meerut. 


. Conviction under section 302 of the Indian Penal Code. 


The facts material for the report will appear from the judg- 
ment of KNox, J. 


_C.Ross Alston and G. P. Boys, for accused Nos, 2,3 and 4. 
A. E. Ryves (Government Advocate), for the Crown. 
_ The following judgments were delivered :— 


Knox, J.—Rustam Ranghar, Pirthi, Mithan and Hoshnak, 
Rajputs, have been convicted of the wilful murder of one 
Anup Singh and sentenced to death., The case has been 
submitted to us for confirmation of the sentences of death by 
the Additional Sessions Judge of Meerut. We have also 
before us a petition from jail sent in by Rustam. Pirthi, Mithan 
and Hoshnak have had their cases laid before us by. learned 
Counsel. The case for the prosecution has been very fully 
and carefully set out by the learned Additional Sessions Judge 
in his judgment, and we do not propose going into the facts 
of the case. We agree with the learned Additional Sessions 
Judge that it is beyond doubt that Anup Singh was murder- 
ed on the roth of August, 1909. The medical evidence shows 
that death was due to wounds on the neck, which ha:i divided 
the trachea and gullet and severed the vessels on both sides of 
the throat. Evidence is given-by one Bijai Singh to the effect 
that on the oth of August, he saw Anup Singh riding close 
by the.spot where he was ploughing and with him was the 
prisoner Rustam. So far as the record shows that was the last 
time when Anup Singh was seen alive by any person or persons 
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except those who murdered him. We have also the, evidence 
given by one Radha, a boy 12 years of age, whose attention 
was called on the same day seeing 4 men standing at the corner 
of the sugarcane field where he was grazing his cattle. He 
noticed that they had a fifth man down on the ground. He 
went to see what was happening but was driven off by a man 
who threatened him with a /aż4i. He swears that Rustam was 
the man who ran to beat him. He also says that Rustam was 
pressing the throat of the man on the ground. He identified 
Rustam out of a number of other persons at the jail, and so 
far as we can judge, his evidence touching this matter may 
be received without a doubt as to its accuracy. In addition 
to this we have two statements made by the accused Rustam 
himself. The first was made on the 21st of August, 1909. 
In this statement he tells us that he had passed Bijai Singh Jat 
at the time he was with-Anup Singh. Shortly after he says 
that the other accused in court joined him ; that one of them 
Hoshnak caught Anup Singh by the leg, gave him a jerk and 
brought him off the pony he was riding. He says that 
Hoshnak took out a knife and passed it across the throat of 
Anup Singh, while he and the accused Mithan caught hold of 
Anup Singh’s legs. On the 16th of September he‘ clearly 
admitted that he was one of the four persons who killed 
Anup Singh. Itis true that he afterwards withdrew these 
statements. After examining his statements carefully we see 
no reason to believe that his first statements were tutored 
statements or made under any illegal influence. The learned 
Additional Sessions Judge and the assessors were satisfied upon 
this evidence as to the guilt of Rustam, and we think rightly 
satisfied. The murder was a deliberate and cold-blooded 
murder and without any extenuating circumstances. We 
dismiss the appeal of Rustam, confirm the conviction and 
sentence and direct that the latter be carried ont according 
to law. 


There remain the cases of the accused Pirthi, Mithan and 


-Hoshnak. The learned Sessions Judge convicts these three 


men upon the confession of Rustam which he accepts as 
undoubtedly true. He holds that the confession has been cor- 
roborated as regards these three men by the evidence of Bijai 
Singh, the herd boys Radha and-Jhandu, and the witnesses 
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Harbhujand Ganeshi Kumarhin. He thinks the last mentioned 
witnesses are all of them corroborated as to their statements, 
' and that these statements can be corroborated by the evidence 
of the Sub-Inspector Sant Singh. We are not strongly im- 
pressed by the confession of Rustam as the learned Judge 
appears to have been. The learned Judge looks upon the con- 
fession as a confession of which Rustam unbosomed himself 
eagerly and impulsively. The Sub-Inspector says that when 
Rustam came before him on the 20th of August, he at once 
poured out his story as though to relieve his mind. It is signifi- 
cant, however, to find that the Sub-Inspector did not consider 
the evidence sufficient against the others. The statement made 
the following day before the Magistrate is undoubtedly a long 
and detailed statement, but it is noteworthy that the part avhich 
Rustam assigns to himself in the transaction is what many 
persons in the same condition as himself do look upon asa 
minor part in sucha transaction. It was according to him, 
Hoshnak, who took out the knife and actually cut Anup 


Singh’s throat. It was Pirthi who held down Anup Singh’s - 


head in order to allow the throat to be cut. Rustam and 
Mithan, according to Rustam, merely caught hold of Anup’s 
legs to prevent him struggling. It is difficult also to under- 
stand how even under the circumstances described by Rustam, 
Hoshnak at any fate, if not Pirthi, could have avoided being 
stained with blood. The moment the throat was cut blood 
must have spurted up and no amount of subsequent covering 
would affect that first rush of blood in any way. When we 
come, however, to consider whether there is any evidence on the 
record which corroborates the particular portion taken in the 
transaction by each of the accused individually, we are face 
to face with fresh difficulties. The witness, Radha, identified 
Rustam, but none of the other accused, and in his statement 
Radha says that it was Rustam who was pressing down the 
man’s throat. Tivo men, he says, were sitting on the fallen 
man, and two were standing, and the man who had fallen was 
moving his legs about, but his hands were held down. His 
reason for identifying Rustam was that he was the man who 
ran forward to beat him and so frightened him off. The second 
,Witness, Jhandu, also a herd boy, but apparently an older boy 
than Radha, came to the spot just as Radha did, and according 
to him it was the-man who had the knife in his hand who 
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ran after him. If Rustam iš correct that man would be 
Hoshnak, and it was another man who ran to Radha. The 
only further corroboration that can be got from any ofthe 
witnesses above mentioned is that there were four men who 
were that day running away from where the body was found 
or were somewhere near the body at about the time when it 
was found. 


Ina case of this kind the question of motive is also one that. 
cannot be lost sight of ; and as regards the three men whose 
cases we now are considering nothing has been proved that can 
in any way be considered an adequate motive for the murder 
of Anup Singh. In the case of the witness Bijai Singh the 
only corroboration that his statement gives is so faras Rustam 
is concerned. He gives no evidence that in any way touches 
the other three accused. It is also noteworthy, though the 
matter is of minor importance, that on the 21st of August 
Rustam stated that it was Hoshnak who pulled Anup off his 
horse, whereas onthe toth of September, he says ‘that this 
act was done by the accused Pirthi. There is also another 
remarkable feature in the statement of Rustam. He tells us 
that the enemies of Anup were Mula and Parsa, and Mula 
and Parsa promised to give him Rs. 200, if he killed Anup. He 
leaves us under the impression that he was in fact detailed 
for the purposes of this murder by the bribe of Rs. 200. He 
introduces Pirthi, Hoshnak and Mithan quite suddenly. It - 
is not likely that if the four men were to be concerned in the 
murder, there would not have been some previous council 
held by them, some introduction of the three men to Rustam as 
persons who were to assist him in this foul deed. All he says 
is that “on Monday we started from Mulehra by the way 
leading to Mansurpur, There were four men in all, namely, 
Pirthi, Hoshnak, Mithan and myself.” When they did not 
find Anup on Monday, they “came again on Tuesday, the 
same four men. Rustam, he says, went ahead; the other thiee 
remaining behind. There would be no difficulty in Rustam 
having invited any three persons to take part in this transac- 
tion, for he leaves us without any data by which we can in any 
way test the association of these three men with this murder. 
The men concerned might have been Mula and Parsa, ` 
or they might have heen any other persons, They may. 
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not have been three. All this part of the case is left- in 
obscurity: ' We consider it foo. dangerous to act upon 
Rustam’s statement alone and to say that these three'persons 
were.associated with Rustam in the murder, or that there 
were three persons so associated. It is true that the boys 
Radha ard Jhandu do so far bring the case nearer that they 
are positive that there were four men concerned’ in this mur- 
der. But even if we take their evidence to be absolutely 
accurate, we are still left with the difficulty that they were 
unable to identify any of the three men. Jhandu, in his 
statement in the Court of Sessions says, that he recognised 
Mithan as one of the four, but we have no doubt that this 
evidence is utterly untrustworthy. He had an opportunity 
‘to identify Mithan when the four accused together with 
other persons were drawn up for the purpose of identification, 
i. e„ on the 28th of August. We do not believe him when 
after being unable to identify any one on the 28th of August, 
he, on or about the 16th of September, identified Mithan 
as the man who ran at him with a /athi. Moreover, if it be 
true that it was Mithan who ran to him with a /athi, he fails 
to corroborate Rustam upon this very important point that it 
was Hoshnak who held the knife and cut Anup’s throat. 
The learned Sessions Judge attributes some value to the 
_ statement of the Thanadar who stated in answer to questions 
put by the court as follows :—“Bijai Singh -told me that he 
had seen Rustam going along with Anup Singh on the day 
of the occurrence on the Rajbaha bank near Johra. Radha 
said he was grazing cattle and saw four men beating a man 
on the Rajbaha Patti. Jhandu said the same thing—said he 
was grazing cattle with Radha.” As justification for his view 
that these statements are admissable, the learned Judge refers 
us to the case of Fanindra Nath Banerjee v. Emperor (1), 
- Even if we accept what was laid down in that case, all that 
the statements can be used for is by way of corroboration of 


this one fact that on a particular day the witness mentioned ° 


made to him; the Thanadar, certain statements relating to facts 
relevant tc the investigation. The Thanadar’s evidence is of 
course no corroboration of the facts stated by the witness 


either to the Thanadar or in court, and the value of the Thana- l 
dar’s statement inthis particular case may be judged from. 


`. -`~ (1) frg08] 1. L. R., 36 Cal., 281. 
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Cramuxat. this. Bijai Singh says on oath in the Court of Sessions, “I 
190. told the Darogha and Rahman, the Mukhia and others, I did 
ora not knew. The Thanadar tells us that Bijai Singh told him 
v. that he had seen Rustam going along with Anup Singh on 
Einc-Emre ROR the day of the occurrence on the rajbaha bank near Johra, 
Knox, J. It is difficult to see how the statement made by the Thanadar 
can be corroboration of a statement which the witness himself 
says he never did make tothe Thanadar. We mention this 
simply to show what little use testimony of this kind is ina 
case, while the danger of it is enormous. Sub-Inspectors are 
after all human beings. They consider it of vital importance 
when a crime has been committed to ascertain who committed 
the crime. Before their eyes, as they conduct investigations, 
those facts loom large which seem in their view to connect 
certain persons with the crime. Other facts at the time which 
did not so connect the case with the accused person impress 
themselves so little upon their minds that either they do not 
record. them at all, or if they do record them, they record 
them, not intentionally perhaps, in such a way that they seem 
to point in the same direction, No one who has experience 
of these matters can for a moment hold the view that a Thana- 
dar when he takes down statements made before him, takes 
down the zġsissima verba used by witnesses. What he takes 
down is more or Jess the general result (sa¢/ad), as it appears 
to him of the statements made by the witnesses, The state- 
ment is, as a rule, never read over by him—to the maker of it 
and indeed he would be a bold man who, surrounded by police 
officers, would, if the statement was read over to him, venture 
to say that the Thanadar had incorrectly recorded what the 
Thanadar thought that the witness had said. But the real 
danger is that in order to get corroboration of the fact that 
soon after an event occurred a witness made to the Thanadara 
statement which he makes in court, a mass of matteris intro- 
duced which sometimes with Judges and often with Assessors 
rank as evidence. 


It is true that section 162 of Act No. V of 1898; when 
amending the law so amended it as to make it open to the 
construction put upon it by the learned Judges of the Calcutta 
High Court. But can we legitimately infer that while the 
writing in the special diary or in the police officer’s note book - 
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cannot be used as evidence, the statement which the same 
police officer thinks that he heard a witness say months 
before the trial it may be and after many other investigations 
‘have intervened to blur the accuracy of, his memory on the 
point, based upon his notes made at the time, may be used as 
evidence against the accused. Speaking for myself I feel that 
when a police officer makes use of a writing whether in 
the special diary or in a separate piece of paper to refresh his 
memory and on the strength of it deposes to what he states 
was a statement made by a witness to him, he is in reality 
using that writing which he then made as evidence against 
the accused, and that the court which accepts the statement 
made by the police officer in such circumstances, whether it 
be upon the basis of section 157, Evidence Act, or otherwise, 
is really using that writing as evidence against the accused. 
It appears to me to be little more than a verbal quibble to say 
that the writing itself, which after all, apart from law, is the 
stronger evidence, may not be used as evidence against the 
accused, but the words of the police, officer who may even at 
that moment be misreading what he wrote, or reading into 
it matters. that he thinks were stated to him, is evidence 
against the accused. I cannot bring myself to think that 
this was the intention of the legislature. I know that as 
stated in Maxwell on the Interpretation of Statutes (3rd 
Edition, p. 30) literal construction of the words used in an 
Act has in general prima facie preference, but in order to-arrive 
at the real meaning of those words it is equally necessary to 
get at the exact aim, scope and object of the law, to consider 
what was the Jaw before the Act was passed, what was the 
mischief or defect forwhich the law did not provide, what is the 
remedy provided and reason for the remedy. The law before 
the Act was’ passed. would, even the learned Judges of the 
Calcutta High Court admit, have’ been against the use of 
such statement as evidence. I cannot find that there was any 
mischief the law did not provide for. I cannot find anything 
to justify the belief that the remedy for some unknown 
mischief or the reason for the remedy was, while excluding 
the writing, to make it possible, by what I have before called 
a merely legal quibble, to allow the statement contained in 
_ Such writings to be used as evidence in this round-about 
method, namely, excluding the writing itself but allowing 
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the police officer to take the writing in his hand and to read 
it out sentence by sentence, and so enable it to be used as 
evidence against the accused. It is not enough to say that the 
mere use of it as corroboration does not amount to such use. 
If the testimony of the witnesses is sufficient as it stands, it 
needs no corroboration. Its value against the accused is its 


` value as it stands. If it is corroborated that value is un- 


doubtedly increased. The result is that with all due respect 
to the learned Judges of the Calcutta High Court, I hold the 
view that the general provisions of the Evidence Act contain- 
ed in secti it 157 are controlled by the special provisions of 
section 162, Aviminal Procedure Code, which followed it, and 
which is a special enactment as against the wider and more 
general enactment in the Evidence Act. I say nothing about 
statements which have not been taken down in writing, nor 
am I at the present moment considering the still more difficult 
question, vzz., when a police officer makes no’ use of statements 
recorded. in writing but deposes to former statements which 
he says were made to him by witnesses when he was investi- 
gating an offence, In any case, the value of such testimony is 
so small_as to make the use of it a very heroic remedy to be 
used possibly if the statements of the witnesses have been 
deliberately attacked by tne defence and a suggestion has 
been put forward that they are telling a concocted story. In 
the present case, the Sub-Inspector did use his diary, and as I 
have already said, used the writing as evidence and the 
Court in its judgment has made use of that writing against 
the accused. 


KaraMAT HUSAIN, J.—I am at one with my learned 
colleague in confirming the seutence passed upon Rustam 
and in allowing the appeals of Mithan, Pirthi and Hoshnak. 
With great respect to my learned colleague I find myself 
unable to agree with him in the inte:pretation put upon 
section 162 of the Code of Criminal Procedure (Act No. V of 
1898). Section 162 of the old Code of Criminal Procedure (Act 
No. X of 1882) was as follows :— 4, 


“No statement other than a dying declaration made by 
any person to a police officer in the course of an investigation 
under this chapter shall, if reduced to writing, be signed by the 

“person making it or be used as evidence against the accused.” 
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In interpreting the section the Bombay High Court in 
Linperatrix v, Jijibhai Gobind (1) said:—“ We note for the 
information of the joint Sessions Judge that the procedure 
followed by him in admitting as corroborative evidence against 
the accused all the statements (exhibits 32-42) made by the 
witnesses to the police was distinctly opposed to the provi- 
sions of the law on this behalf and the rulings of this Court 
in Queen Empress v, Sita Ram. Vithal (#).as also Roghuni 
Singh v. The Empress (8). The positive prohibition under 
section 162, Criminal Procedure Code, cannot be set aside by 
reference to section 157 of the Evidence Act,” 


The Calcutta High Court in Queen-Empress v. Bhairab 
Chunder Chuckerbuity (+) took the same view and held that 
the general provisions of section 157 of the Indian Evidence 
Act of 1872 were overridden by the special provisions of 
section 162 of the Code of Criminal Procedure. BANERJI, J, 
said :—“ In support of the fourth ground it is urged that by 
section 157 ofthe Evidence ‘Act the testimony of a witness 
may be corroborated by any statement made by him relating 
to the same fact ator about the time when the fact. took 
place or before any authority legally competent to investi- 
gate the fact, and that the previous statements made by the 

“witnesses to the Police were therefore admissible in evidence. 
But section 157 of the Evidence Act which lays down the 
général rule must be taken subject to the exception contained 
in the special rule enacted by section 162.0f the Code of 
Criminal Procedure which makes statemepisito | the. Police 
other than dying declaration inadmissibļg', in evidence 
against the accused.” The term “statement” in section 162 
notwithstanding the fact that it, might have been taken to’ 
mean the statement reduced to writing, was taken to include 
an “oral statement” in order to give a reasonable meaning 
to the term employed by the Legislature. 

The language of section 162 of the present Code of Cri- 
minal Procedure has been materially changed. It is :— 

`“ No statement made by any person to a police officer in 
the course of an investigation under this chapter shall, if taken 
down in writing, be signed by the person making it, nor shall 
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such writing be used in evidence.” The material change in 
question is the substitution of “such writing ” for “statement.” 


In interpreting section 162 of the present Code of Criminal 
Procedure (Act No V of 1898) the Calcutta High Court in 
Fanindia Nath Banerjee v. Emperor (3), according to the 
head note, comes to the conclusion that section 162 of the 
present Criminal Procedure Code (Act No, V of 1898) prohi- 
bits the record of the statement of a witness taken under section 
161 as evidence but does not override the general provisions 
of the Evidence Act as to proof of such statement by oral 
evidence, and such statement is admissible under section 157 
of the Act in corroboration of the evidence of the witness 
given at the trial. The learned Judges say :—“ The point may 
be shortly summed up thus. “Section 157 of the Evidence 
Act allows the statement by way of corroboration to be prov- 
ed. Section 162 of the Criminal Procedure Code, now in 
force, enacts that if any such statement as now under con- 
sideration is taken down in writing, ste witing cannot be used 
as evidence. Ifit be said that it is a refinement to hold that 
the writing cannot be admitted, but that the statement if 
not reduced to writing can, the answer is that the Legislature 
has chosen to alter its language in section 162 of.the present 
Criminal Procedure Code, drawing a distinction between the 
statement and the writing.” 


I fully agree with the learned Judges of the Calcutta High 
Court in the view that section 162 of the present Code of 
Criminal Procedure prohibits the use of “ suck writing” 
evidence, but not the use of the oral statement made by a wit- 
ness to the investigating police officer. No one can doubt that 
the term “statement” is of a more general import than the term 
“writing.’ The former in the absence of anything to the 
contrary may include oral and written statements both, but 
the term “writing can by no possible stretch of its meaning 
include an oral statement, and if the Legislature choses to 
replace a term of a more general import by a term of a less 
general import, Courts, by the canons of interpretation, are 
bound to give effect to the change and to hold that the pro- 
hibition is limited to the term of the less general import, č. e. 


to writing.” 
(1) [1g08} I. L. R. 36 Cal, 281. 
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If the term “ wiiting” were ambiguous and were applica- 
ble to oral statements, a court would have done well to hold 
that the use of oral statements is prohibited ; but when the 
term “writing” cannot include oral statements, a court is 
helpless. “The following are some of the canons of interpreta- 
tion which I quote from Maxwell on the Interpretation of 
Statutes, pp. 4, 5, 4th Edition. 


“When the language is not only plain but admits of but 
one meaning the task of interpretation can hardly be said to 
arise, It is not allowable, says Vattel, to interpret what has 
no need of interpretation. Absoluta sententia expositore non 
eget. Such language best declares without more the intention 
of the law giver, and is decisive of it, The legislature must 
be intended to mean what it has expressed and consequently 
there is no room for construction. Where by the use of clear 
and unequivocal language capable of only one meaning any- 
thing is enacted’ by the legislature it must be enforced even 
though it be absurd or mischievous. If the words go 
beyond .what was probably the intention, effect must never- 
theless be given to them. They cannot be construed 
contrary to their meaning as embracing or excluding cases 
merely because no good reason appears why they should 
be excluded or embraced. However unjust, arbitrary or 
inconvenient the intention conveyed may be, it must receive 
its-full effect, When once the intention is plain it is not the 
province of a Court to scan its wisdom or its policy, Its duty 
is not to make the law reasonable but to expound it as it 
stands according to the real sense of the words.” 


I am fully alive tothe dangers of the view that section 
162 of the present Code of Criminal Procedure does not 
prohibit the use as evidence of the oral statements made by 
a witness to a police officer in the course of an investigation. 
Those: dangers have been so well set out by my learned 
colleague in his well considered judgment. They, however, 
show that-the present law is highly unsatisfactory and. calls for 
immediate amendment. They are not to make a court hesitate 
in giving to the term “ writing” in section 162 of the present 
Code of Criminal Procedure, the only meaning which can 
‘be given to it. The time that intervenes between the happen- 
‘ing of an event and the deposition of a witness as to that 
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event may affect the weight of the testimony but not its 
admissibility. 

The fact that it was not the intention of legislature to 
alter the law on this point which prohibited the use of the 
statements of witnesses made to the investigating police 
officer, cannot also be taken into consideration in construing 
section, 162 of the present Code. - A portion of the head note 
in Norendra Nath Sircar v. Kamal Basıni Dasi, (*) is as 
follows :— 


“The object of codifying a particular branch of the law 
is that on any point ‘specially dealt with the law should 
thenceforth be ascertained by interpreting the language used 
in that enactment instead of as before searching in the autho- 
rities to discover what may be the law as laid down in prior 
decisions, The language of such enactment must receive 
natural meaning without any assumption as to its having 
probably been the intention to leave unaltered the laws as it 
existed before.” In my opinion section 162 of the present Code 
of Criminal Procedure prohibits the use as evidence of “such 
writing” only, but does not prohibit the use as evidence of 
oral statements made by witnesses to an investigating police 
official and therefore there is no conflict between that section 
and section 157 of the Indian Evidence Act in respect of oral 
statements made by witnesses to an investigating police officer. 
It follows that the use as evidence for corroboration under 
section 157 of the Indian Evidence Act of an oral statement 
not taken down in writing by the police officer is not prohi- 
bited by the section. I .go a step further and say that the 
use as evidence of an oral statement made by a witness to 
the police officer for corroboration even when it is taken down 
in writing by him is not prohibited by the section. It may 
be said that to draw a distinction between the “ writing ” 
and the “statement taken down in writing” by the police 
officer is a distinction of form rather than of substance (see 
the remarks of BEAMAN, J., in Emperor v. Narayan Raghunath 
Patki (2). The answer to this is that the legislature has in 
amending section 162 of the Code of Criminal Procedure 
chosen to substitute “writing” for “statement” and a court 
cannot say that it is done for the sake of mere variety in form 


(1) [1896] I. L. R., 23 Cal, 563. (2) [1907] I. L. R., 32 Bom., 111, 141° 
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without intending a change in substance. The Act of legis- 
lature is too solemn for such a supposition. Legislature do 
not play with life and property of people by a play upon 
words. 


In discussing the non-applicability of section 91 of the 
Indian Evidence Act to an oral statemerit made by a witness 
to a police officer and entered by him in his special diary 
„I shall show that the distinction between the oral, statement 
made by the witness and entry in the diary is a distinction 
in substance. 


The argument -that the use of an oral statement made by 
a witness to an investigating police officer when reduced 
to the form a document is inadmissible by section 91 of 
the Indian Evidence Act, is not free from flaws. The 
argument in the first place cannot establish that section 162 
of the present Code of Criminal Procedure prohibits the use of 
the oral statement made by a witness to the investigating 
officer and that is the point in question. In the second place 
section 9I of the Indian Evidence Act has no application to 
an oral statement made to an investigating police officer, for 
it isnot a matter, which is required by law to be reduced 
to the form of document [Sce Reg. v. Uttamchand Kapur- 
chand}) and Empress v. Kali Churn Chunari (#)|. In the 
thiid -place the entry in the diary of the police officer, correctly 
speaking, is not the statement either oral or written of the 
witness’ for any, legal purpose. It is by a habit of thought 
induced in those who have constantly to deal with the 
depositions of witnesses that the entry in diary is mis- 
taken for the statement made by a witness by the application 
of the term “statement” to such entry in ordinary parlance. 
This calls for some elucidation. No one can doubt that 
speech and writing are two distinct objective entities per- 
ceptible by two different senses. Speech is heard by the ear 
and writing is seen by the eye. A deaf person is not a possible 
witness to a speech nora blind person to a writing. Both 
are means for expressing ideas. A may state orally that 
a’certain event happened or may write that it happened ; but 
in order to constitute the oral or the written statement of A to 
be his act in the éye of the law it must have been made with 
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a consenting mind as his own juristic act. If A, while asleep, 
says that he saw B kill C with a sword, the statement is not 
his oral statement against B. In the same way if A, while 
hypnotised writes a promissory note, that note is not A’s 
writing to prove the debt. In legal transactions one man by 
means of agency can adopt the act of another as his own. In 
case of oral statements as juristic acts this is not usual but in 
case of writing as a juristic act it is very common. B 
may write aletter for A. The letter isthe act of B and not 
of A, but A is allowed by law to adopt that letter as his own 
act. This, however, cannot take place unless A with a consent- 
ing mind accepts that letter to be his juristic act. Apply these 
general remarks to the point in question: it is evident that 
the entry in the diary is the act of the police officer and that 


“act can only become the act of the witness if he with a 


consenting mind adopts it as his own act. The point may` 
be considered in another way. A makes an oral statement 
within the hearing of B, C, and D. The oral statement of A 
under section 3, Illustration (¢) of the Indian Evidence Act, 
is a fact, and by section 60 of that Act it must be proved by 
ditect evidence which is the statement by B, C, and D, that 
they heard A say so and so. Now suppose that when A 
made that oral statement, B took it down in writing. Can 
B be allowed, when called as a witness to prove the oral 
statement made by A, within his hearing, io produce his own 
writing and to depose that this is the statement which A 
made? in my opinion he cannot be allowed to do so to prove 
the oral statement made to him by A. That writing is not 
what B heard and is not the act of A. It can make no 
difference if B happens to be an investigating police officer. 
If he is called to prove an oral statement made to him by A, 
his direct testimony will be the statement that he heard A say 
so and so, and his entry in the diary will in no way be 
regarded as the act of A which is sought to be’ proved. 


The case ofa statement made by a witness before a court is 
different. His oral statement is required by law to be reduced 
to the form of a document, and that writing which in fact is 
the ‘act of the presiding officer of the court is, in conse- 
quence of the consent of the witness, deemed to represent 
his own oral statement and is his own juristic act, In 
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Bhulai v. King-Emperor (1) certain remarks are against 
the view that there is a distinction in substance in “ writing” 
and “statement,” but the question that under section 162 
of the present Code of Criminal Procedure the police officer 
can be called as a witness to depose’ to what was stated to him 
by a witness is left open. One of the learned Judges says :— 
“Whether it is permitted under the law as it stands now 
to defeat the policy under which statements in writing of the 
witnesses to the police cannot be admitted except for the sole 
purpose mentioned in section 162 of the Code by calling in the 
police officer to depose to what was stated to him from his recol- 
lection, it is not for me to decide in this case, as I have already 
shown that in this case the police officer deposing to those state- 
ments was allowed to refresh-his memory by referring to this 
diary.and thus practically to put in the contents thereof.... ” 


“ The question-is whether the provisions of section 161 of 
the Evidence Actor of section 162 of the Criminal Procedure 
Code are to prevail in this zase. I think the provisions of the 
latter statute, which is a special statute dealing with such 
statements should prevail.” l 


For the above 1easons I hold that section 162 of the 
present Code of Criminal Procedure prohibits only the use as 
evidence of the writing which records the statements of ‘the 
witnesses made to the investigating police officer; that that 
section so far as oral statements of the witnesses are concerned 
is not in conflict with section 157 of the Indian Evidence Act 
and that those oral statements made to the police officer may 
be proved by calling him as a witness in order to corroborate 
the testimony of the witnesses. 

BY THE CouRT.—The result is that we allow the appeals 
of Pirthi, Mithan and Hoshnak, set aside their canvictions and 
sentences and direct that they be released, and ifon bail, that 
the-bail bonds be discharged. 

The appeal of Rustam is dismissed. The conviction and 
sentence passed upon him are confirmed, and it is directed 
that the latter be carried out according to law. 

Appeals of three appellants allowed. 
(1) [1910] 13 O. C., 7. 
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JHANDA SINGH AND ANOTHER 
Versus 


SHEIKH WAHID-UD-DIN AND OTHERS.* 


Limitation Act (Act XV of 1877), Art. 148 —Sale—Right of repurchase 
given under a separate doctment—WNot enforced within time allowed— 
Nature of document—Suit for redemption—Maintatnability-of. 


A sale deed was executed on 29th August, 1852, by the predecessors of 
plaintiffs in favour of the predecessors of defendants. On 8th September 
following, the latter executed a document in favour of the former agreeing 
to reconvey the property if their money was repaid in 9 or 10 years. The | 
former document was presented for registration on the 18th and the latter 
on the 19th May, 1855. Ona suit for redemption being brought more 
than six years after execution the court below /e/d that the document of 
August, 1852 was an out and-out-sale and the suit on the covenant contain- 
ed in the second deed not having been enforced within time was barred by, 
limitation. 

Balkishan v. Legge, 22 Al., 149 distinguished and Bhagwan Sahai v. 
Bhagwan Din, 12 All., 387, followed. , = 
© ' Per STANLEY, C. J —The transaction did not constitute a mortgage 
but was a sale with a provision of repurchase. Such a transaction 
although not common in India or England was not illegal. The covenant 
of repurchase not having been enforced and the’period allowed to expire, 
the sdit was barred by limitation. 

Per BANERJT, J.—The transaction was one of mortgage and not of 
sale and the suit having been brought within 60 years was within time. 
Execution of two documents one purporting to be a deed of sale and 
another a deed of mortgage was common in this country and such trans- 
actions were always regarded as mortgages by way of conditional sale. 


-FIRST APPEAL from a decree of Pandit Kanhaia Lal, 
Additional Judge of Meerut. 


, Suit on foot of a mortgage bond. 2 


Question of construction, whether bond in suit was one 
of mortgage by way of conditional sale or a deed of sale with 
condition of repurchase. ‘ 2 


The material facts were as follows :— 


Certain persons executed a document on the 29th of 
August, 1852, selling eertain property. The purchaser 


* F, A. No 177 of 1908. ? 
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executed a deed of agreement on 5th September, 1852, in favour 
of his vendors to resell the property on repayment of price 
within nine or ten years. The sale deed was presented 
for registration on 18th June, 1853, and registered the day 
after. The plaintiffs brought this suit for redemption and con- 
tended that the two documents represented one single transac- 


tion of mortgage by way of conditional sale. The defendants: 


pleaded that the transaction was one of sale and the plaintiffs 
were not entitled to redeem. The court below held that the 
suit for the enforcement of ‘the condition of resale was barred 
by time. - S 
The plaintiff appealed. 


' 


Sundar Lal (with him Mohan Lal Sandal), for the plain- 
tiffs-appellants :— 


Sales with a condition of resale were common under the 
old Regulations ; it is only recent legislation that has declared 
them to be not mortgages. He relied on 

Balkishan Das v, Legge, { 1899] 22 All., 149, P. C. 


The interval between the execution of the two deeds was 
due to a dispute between the parties. There is no condition 
as to payment of interest because the vendees were put in 
possession. A Regulation of 1798-empowered a vendor to 
deposit money in Court if the vendee refused to return the 
property. i 

“Ifa ‘sale eed is complete, title passes. The document was 
presented for registration on the 18th of June, 1853, and it 
was kept back pending the result of some negotiations. 


Motilal Nehru (with him Glutlam Mujtaba), for the defend- 
ants-respondents :— 


The present case is different from the one in I. L. R., 22 All, 
149, in so far as there the two documents were contempora- 
neous. The title here became complete in the vendee on exe- 
cution of the deed of sale. Even if registration were delayed 
it would relate back to the date of the sale. Besides registra- 
tion was not compulsory under Act XIX of 1843. Once the 
title became vested completely in the vendee, the subsequent 
agreement -could not convert the transaction into a mortgage. 
It might have been regarded as a mortgage from the begin- 
ning, but the ennd, deed was not executed till seven days 
later. 
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[BANERJI, J.—A sale with a right of repurchase is wholl 
unknown in this country.] a= 


It is possible to regard the two transactions as one and look 
upon the entire proceedings as one of mortgage, where both the 
agreements are made in the same deed, or even when there 
are two separate deeds but made on the same date. 


Sundar Lal, in reply. 
The following judgments were delivered :— 


STANLEY, C. J—This appeal arises out of a suit for 
redemption of what is alleged to be a mortgage, dated- the 
29th of August, 1852, executed by the predecessors intitle 
of the plaintiffs against the representatives of the alleged 
mortgagees, z š - 


The court below dismissed the plaintiff's suit finding that 
the document in question was an-out-and-out sale deed and 
not a mortgage. Against this decision the present appeal 
has been preferred on the grounds that upon a true construc- 
tion of the document in question and another document of 
the 8th of September 1852, the transaction evidenced by them 
was a mortgage by way of conditional sale. 


In the document of the 29th August 1852, the entire- of a 
village called Murlipur Phul, which is stated therein to belong 
to the executarts by right of inheritance, was conveyed to 
Nahi Baksh and others in consideration of a sum of Rs. 5,500. 
The operative part of the document runs as follows :— 


“ We haye now sold the entire 20 biswa zamindari property aforesaid 
together with all the rights and interests appertaining thereto......... for a 
sum of Rs. 5,500, to ahi Baksh, Abdul Rahim, Abdul Karim and Abdul 
Hakim......... and the aforesaid vendees purchased the aforesaid property 
from us in consideration of the aforesaid amount. The sale is valid, legal, 
lawful and enforceable Accordingly the proposal and acceptance have 
taken place between the parties. We have received the whole of the 
consideration in respect of the property sold from the aforesaid vendees 
and have brought the same to our use. We have put the vendees into 
possession and enjoyment of the aforesaid property together with all the 
cesses and reveunes. * $ 


This document was presented for registration on the 18th 
of May 1853, by the executants, or persons representing them, 


and the receipt of the consideration was admitted before the 
registering officer. 
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On the sth of September following an-agreement was en- 
tered into between Ilahi Baksh, Abdul Rahim, Abdul Karim 
and Abdul Hakim, with the executants of the document of 


“the 29th of August, 1852, iù which that document is recited 


as being a purchase of the village in question, and ‘then an 


‘agreement for resale is stated in the following terms :— 


« As we, the executants, are now willing to help and treat with kind- 
ness, the vendors, we, the executants of our own free will do hereby cove- 
nant and give in writing that if the aforesaid vendors after the lapse of 9 
to 10 years from the date of the execution of the aforesaid sale- deed, do 
pay to us, the purchase money as entered in the sale-deed, ie. the sum of 
Rs. 5,500 out of their own pocket without mortgaging or selling their 
property to other persons, we shall forthwith execute a fresh sale- deed on 
receipt of the sale consideration entered in this document and get mutation 
of names eftected in the reveune papers. We shall never deviate from 

what we have agı eed upon. In the event of our refusal they have power 

to deposit into the treasury attached to the Court the amount of consider- 
ation entered in the sale deed, and after the institution of a suit in Court 
to purchase their property anew. Further if the aforesaid persons be 
not ready to purchase the property and to pay the purchase money 
within the afor said time, they shall have no claim to the aforesaid 
property after the expiry of the period of ten years.” > 


This agreement was presented for registration by the 
executants on the 19th of May, 1853, that is, the day after the 


` date of registration of the earlier document, I may observe 


that documents of the kind were not at this time compulsorily 


` registerable. . 


The learned Judge after a review of the authorities held 
that the document of the 29th of August, 1852, was nota 
mortgage but an-out-and-out sale, and that any claim on 
toot of the subsequent document of the 5th of September, 
1852, was barred -by limitation. 


This appeal has been preferred and the contention ‘of the, 


learned advocate for the appellants is that the two documents 


- must be read together, and that being so read, they are evidence 


“of a mortgage by way of conditional sale, and that the case is 


governed by the ruling of their Lorships: of the Privy Council 
in Balkishen v. Legge (1). If his-contention be well-founded, 
then the plaintiffs-appellants are entitled to redeem and to 
have an account from the defendants of the rents and profits 
of the property from the year 1852 up to the present time. 


(1) [1899] I. L. Rọ, 22 All., 149, P. C. 
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Or the other hand, it is contended that the two documents 
are evidence of two different transactions, one being an-out- 
and-out sale, the other an agreement to resell within a limited 
time, and that the case is governed by the ruling of their 
Lordships of the Privy Council in Bhagwan Sakai v. Bhagwan 
Din (1), f 

- In my opinion this last contention is well-founded, I 
am unable to distinguish the case from that of Bhagwan 
Sahat v. Bhagwan Din. In that case the two documents 
were contemporaneous, being dated the zoth of February, 
1835. By the first document Alam Singh and others 
who professed to be the proprietors of certain property, 
declared that they had of their own accord absolutely 
sold the entire property to Ganga Din in consideration of a 
sum of Rs. 4,000. Then on the same day another document 
was executed by which Ganga Din after the recital of the deed 
of purchase added: “I have, as a matter of favour, mercy, 
kindness and indulgence, executed this deed, and do hereby 
stipulate that if all these vendors will, within a period of ten 
years from the date of this deed pay in alumpsum and 
without interest the whole amount specified above, [ shall 
accept the same and cancel this valid sale. During the afore- 
said term I shall remain in possession, collect the rents, enjoy 
the profits and be liable for loss ; the vendors shall have no 
concern whatever. I shall not claim interest from the vendors, 
Nor will they demand profits from me after the expiry of 
the term. In case the whole of the principal is not paid the 
vendors shall not be able to cancel the sale by payment of 
the principal.” Sir BARNES PEACOCK, who delivered the judg- 
ment of their Lordships of the Privy Council, held reversing 
the decisions of the Courts below that it was clear that “this 
case was not one of mortgagor and mortgagee but one of 
an absolute sale with a right to repurchase within a period 
of ten years.” In that case it will be observed both the do- 
cuments were executed on the same day which Jent colour 
to the contention that the two transactions were really one 
transaction. In the case before us there was an interval of 

7 days between the execution of the two documents, and the 
registration of the first document was effected on the 18th 
(2) [1890] 1. L. R, 12 All, 387, P. C 
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of May, 1853, whilst the registration of the agreement was on Civn. 
the following day. From this it may reasonably be inferred 1010F 
that the pafties intended that the transactions should. be kept AE 
` separate and distinct.’ The documents taken together do not JINDA SINGH 
on the face of them constitute a mortgage; and assuming that WA#!D-up-pis. 
they areto be read together, there is nothing in them to  Stavlep, C. J 
indicate that they represented a mortgage transaction. Pri- 
ma facie an absolute conveyance containing nothing to show 
that the relationship of debtor and creditor is to exist be- 
tween the parties, does not cease to be an absolute ronvey- 
ance merely because the vendor stipulates that he shall have 
a right to repurchase. But there was in this case no stipula- 
tion on the part of the vendor that he should have a right 
~ to repurchase. It was the executants who undertook to 
reconvey out of kindness to the vendors, just as in Bhagwan ` 
Sahai v. Bhagwan Din, the vendees “as a matter of favour, 
mercy, kindness and indulgence” stipulated that their vendors 
should have that right 





The learned advocate for the appellants strongly. relied 
upon a pafsage contained in the agreement of the 5thof 
September 1852, which runs as follows :— 


“In the event of our refusal (¿ 2„ the refusal of the vendees to re- 
cohvey) they (the vendors) shall have power to deposit into the treasury 
attached to the Court the amount of consideration entered in the sale deed 


and after the institution of a suit in Court to purchase their property 
again.” 


His contention is that this provision isa strong indication 
that the transaction was one coming within the purview of 
Bengal Regulation I of 1798, a Regulation to prevent fraud 
and injustice in conditional sales of land under deeds of 
bazr-bil-waya or other deeds of the same nature. By that 
Regulation the mortgagor under deeds of this description was 
empowered to deposit the amount due on or before the 
stipulated date in the Diwani Adawlat of the city or zillah in 
which the land might be situate and redeem the property, 


Reliance was placed on the language in question in view 
of the decision of their Lordships of the Privy Council in 
-the case of Balkishan Das v. Legge. In that case Legge 
executed in favour of Balkishan Das and another, a firm of 
Bankers in Benares, a deed of sale of his estate, the price 
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stated being Rs. 1,30,000. The consideration was not paid 
in cash, but consisted in part of money unpaid upon a pre- 
vious mortgage to the banking firm effected onthe 8th of 
April, 1872, and the rest of the consideration was a balance, 
retained by the banking firm, of the amount then due on an 
estimate of expenses for conducting certain factories which 
they financed for the plaintiff. A second document was exe- 
cuted by the banking firm to the plaintiff on the same day 
whereby the firm agreed to resell the property to Legge if 
he paid on the 1st of March, 1876, the sum of Rs. 1,65,000, 
and it was agreed that if the buyers or their heirs should 
raise any objection-td receive the money and relinquish the 
property, the vendor should be competent to deposit the 
amount in cash in the treasury by virtue of the agreement and 
obtain possession of the property. It was further stipulated 
that if the estimate of the expenditure on the indigo factories 
should be varied by consent from year to year, then the vendor 
should be liable to pay along with the sum specified above 
whatever sum may be found to be due by him at this time. 
Their Lordships held that there were contained in the two 
documents indications that the parties intended to effect a 
mortgage by conditional sale, and that redemption had been 
rightly decreed in the Courts below. Lord Davey, who deliver- 
ed the judgment of their Lordships, in the course of his judg- 
ment, pointed out that mortgages by conditional sale under 
various names were a common form of mortgage in India, ~ 
and that this forin was introduced to enable Muhammadans 
contrary to the precepts of their religion, to lend money at 
interest and obtain security for principal and interest, and 
that therefore one would expect to find that the transaction 
would be made to assume the appearance of a sale. Referring 
to the case of Bhagwan Sahai v. Bhagwan Din, he observed : 
“ Their Lordships decided that case on the language of the 
deeds in question, which they evidently considered showed 
that the transaction was not such a transaction as is described 
in the Regulation of 1806 and-there was therefore no right of 
redemption after the expiry of the date fixed.” He then 
later on observes that “ the documents in question contain 
important indications of the intention of the parties. The 
seeond deed or zkrarnama provides that if the bankers object 
-to receive the money and relinquish the property, the vendor 


g i f 
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may -deposit theamount in the treasury” by virtué of this 
agreement “and obtain possession over the z/aka. This provi- 
sion ” he said “at once suggests a reference to Regulation I 
of 1798 as being in the pinion of the parties applicable to the 
-case,” It was not suggested that there was any other statu- 
‘tory provision or practice by which such deposit could be 
made by virtue of the agreement alone without the interven- 
tion of the Court in a suit for the purpose, while on the other 
hand the words exactly describe the procedure under the 
-Regulation.” Again he observed “the estate was made redeem- 
able only on payment as well of the amount which should be 
found due at the time of redemption: on account of the Basha- 
ratpur concern as of the stipulated sum of Rs. 1,65,000.” “ The 
practical effect of this was,” he-held “to consolidate the debt 
on the factories account with the principal sum mentioned in 
the deed and to give the bankers a security on the ¢aduka for 
the debt of the factories. This gives the transaction the 
character of a mortgage so far as the factory accounts are 
concerned, and if it is to some extent a mortgage, it may well 
be'held to be so entirely.” 


The facts of that case are unlike those of the present. Here 
the agreement for repurchase was at the price originally paid 
for the property, and there was no’ consolidation of the sum 
representing the price with a debt on any account such as 
would give the transaction the character of a mortgage to any 
extent. The words in the agreement whereby the vendors 
were empowered to deposit into the treasury the amount of 
the consideration mentioned in the sale deed are vague and 
little weight can be attached to them. Unintelligent draughts- 
manship would account for them. The subsequent words 
“after the institution of a suit in Court” seem to indicate 
the course which the vendors were to adopt in the event of 
the vendee’s refusal to fulfil his agreement to resell, namely, a 
suit for specific peiformance of the agreement. If this be so, 
the reference to a deposit in Court pointed to a deposit of the 
purchase money in the Court having seisin of the suit for 
specific performance. Whatever be the meaning of this 
passage, it is too obscure and vague in my-opinion to justify 
us in holding that the two documents are to be read together, 
and that being so read, they constitute a mortgage by way of 
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Cin. © conditional sale. This is the main plank upon which the 
TTo. learned advocate for the appellants based his argument ‘in 
a -support of his contention that this case comes within the rul- 

JHANDA SINGE , ś . , 
-ing in Balkishen Das v. Legge. The best general test- of the 


a. 
Wane DD-biN: -intention of the parties in cases such as the one -before us 
Stanley C.J. jg the existence or non-existence of a power in the original 
-purchaser to recover the sum named as the price of the 
‘repurchase. If there is no such power there is no mortgage 
[see Williams v. Owen,(*).] Lord MANNERS in. Goodman 

`v. Grierson (2) adopted a somewhat similar test. He ob- 
served ; “ The fair criterion by which the -Court is to decide 
-whether this deed be a mortgage or not, I apprehend 

to be this,—are- the remedies mutual and reciprocal, has 
-the defendant all the remedies a mortgagee is entitled to?” 
Tried by this test there can be no doubt that the trans- 
actions before us did not constitute a mortgage. „A sale 
with ‘a provision for repurchase is not common either in this 
country or in England but there is nothingillegal or objection- 

able in such a transaction. The document of the 29th of 
August, 1852, purports in clear and unambiguous language 

to be asale-deed. The document of the 8th of September, 
-1852, likewise in explicit terms purports to be an agreement 

for resale within a limited period. There is nothing in them 

-to indicate that the parties did not intend that these docu- 

- ments should operate according to their tenor. There is 
nothing illegal in a transaction of sale with an agreement for 
resale within a limited time, and I fail to see why these docu- 
ments should be interpreted differently from any other docu- 
ment. ‘I would point out that no qualms'of conscience in 
regard to the lending of money at interest and obtaining 
security for principal and interest could have had any 
influence on the parties to these transactions inasmuch as 

we find that a simple mortgage securing principal and 
interest was given and taken by the same parties on -the 

' day ofthe sale of Murlipur Phul, that is, the 29th of August, 
~ 182. This mortgage is No. 123C of the record. In it 
we find an admission by ,ihe mortgagors of the receipt of 

Rs. 2,500 the consideration for the bond as also of the receipt 


(1) [1840] 5 My. and Cr. 303; S. C. 48 R. R., 322. 
(2) [1813] 12 R. R,, 82, 


VoL. “Lj HIGH COURT. i 494 


of the Rs. 5,500 the consideration for the purchase of Murlipur 
Phul. By this mortgage another property of the mortgagor 
was -hypothecated in the ordinary form, the mortgagors 
agreeing. to pay principal and interest. It cannot, there- 
fore, be said that it was to avoid the interest question 
that the other transaction was carried out in the form 
~of a sale and agreement for resale. I am at a loss to under- 
stand on what principle of equity or good cénscience the 
plaintiffs-appellants can justly claim a right now to redeem or 
repurchase the property. They or their predecessors in title 
allowed the period for repurchase to elapse, and now after a 
lapse of more than half a century seek to convert a sale with 
an option of repurchase within a limited period into a mort- 
gage by way of conditional sale. The court below in my 
opinion rightly dismissed their suit. I would therefore dismiss 
the appeal. 

BANERJI, *.J.—The question in this appeal is whether 
the ‘two documents of 1852 together constituted a 
mortgage known as a bai-bil-wafa mortgage, that is, a 
mortgage by way of conditional sale, or an out-and-out 
sale with contract for repurchase. The test in these cases is 
` what-was the intention of the parties. This is to be gathered 
from the documents themselves and from surrounding 
circumstances, The first circumstance to which I would refer 
is, as, pointed out by Dr, Rash Behari Ghose in his well- 
known work on Mortgages, 3rd Edition, p. 114, that “a dona 
fide.salé with a condition for repurchase is very rare in this 
country while it is a very common practice with mort- 
gagees to take a conveyance of the property from the 
mortgagor with a condition for repurchase as security for the 
loan; the ‘mortgagee either taking the rents in lieu of interest 
or allowing the mortgagor to remain in occupation paying 
interest on the mortgage money under the name of rent.” 
The next circumstance I would refer to is the fact that in these 
provinces the Muhammadan forms of conveyancing were 
followed for a long time, specially in cases in which one of 
the parties to the transaction was a Muhammadan. [See the 
observations of EDGE, C. J., in Ali Ahkm-d v. Rahmat Ullah (*). 
Another circumstance which I may mention is that as 


(1) [2892]. L-R , 14 All, 195 at p. 199. 
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Muhammadans are prohibited from taking interest they resort 
to the device of obtaining an absolute sale with a stipulation 
for repurchase in order to evade the prohibition as to interest. 
This is the origin of ġai-bil-wafa transaction under which in 
the garb of-a sale the creditor enjoys the usufruct of the pro- 
perty in lieu of interest, the transaction being in reality a 
mortgage. Such mortgages were very common in earlier 


‘times and were effected sometimes by the execution of a deed 


of absolute sale containing a contract for repurchase and often . 
by the execution of two documents one of which purported 
to be adeed of sale out-and-out, and the other ‘an agreement 
by ‘the ostensible purchaser to reconvey the property to.thé 
apparent vendor. Such transactions have always been regard- 
ed as mortgages by way of conditional sale. Among 
Muhammadan lawyers along term fot repurchase “denotes a 
mortgage or’ security for a loan.” (See Ghose on Mortgages 
p. 77, 3rd Edition). ss cAi at es 
‘Bearing these circumstances in mind if we look atthe 
transaction in question, it seems to me to be clear that it was 
a bai-bil-wafa mortgage, that is, a conditional sale, and not — 
an absolute sale with a right of repurchase. The persons-who 
purported to be purchasers were Muhammadans arid they 
were'to take possession and enjoy the usufruct? “They execut- 
ed a document by which they agreed‘to reconvey ‘the pro- 
perty: “after the expiry of the term ofg to 10 years,” enjoy- 
ing in the meantime the usufruct in lieu of the use of their 
money. It is true the two documents bear different dates but 
they were presented for registration about the same time, the 
one on the 18th and the other on the roth of May, 1853, and 
neither of them was delivered before registration, as the 
endorsement of the registering officer shows. They were, 
therefore, in fact contemporaneous documents, as in‘ ordinary 
cases of éat-b:l-wafa mortgages. The long term of ten years 
is another indication -that the transaction was a mortgage.- 
Further, the agreement provides that in the event of the execu- 
tants of it refusing to execute a sale deed on receipt of the 
amount mentioned in the document, the nominal vendors 
would have power to deposit in the Treasury attached to the 
court the amount of consideration entered in the sale deed.” 
This clause, in my opinion, refers to a deposit under Regula- 
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tion I of 1798, as inthe case of Balkishen Das v. Legge (?), 
and shows that the parties regarded the transaction as one of 
mortgage to which the Regulation applied. The absence of 
the words “ by virtue of this agreement” seems tome to be im- 
material, and I donot agree with the court below that a suit for 
specific performance was contemplated. This case is in many 
respects similar to that of Balkishen Das v. Legge referred to 
above and is distinguishable from that of Bhagwan, Sahat v. 
Bhagwan Din (2) relied on by the court below. The transac- 
tion in question was, in my judgment, one of a mortgage by 
way of conditional sale. I would therefore allow the appeal, 
set aside the decree of the court below:and remand the case 
to that court for trial on merits. 


By THE COURT :—The members of the Bench being divided 
the decree of the eo1rt below will stand. We accordingly 
affirm the decree of the court below and dismiss the appeal 
‘but under the- circumstances ‘without costs, 

S. M. 


Appeal dismissed. 


(1) [1899] I. L- R., 22 All, 149., P. C. 
(2) [1890] 1. L. Rẹ, 12 All., 387, P. ©. 
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THE RAJPUTANA MALWA RAILWAY CO-OPER- 
ATIVE STORES, Lp, 


versus 


THE AJMERE MUNICIPAL BOARD.* 


Limitation Act (XV of 1877), Arts. 2, 62—Money realised by the defen dant 
over and above the amount due—Money had and veceived—taxes 
imposed without Jurisdiction— Legality of. 

A resolution of the Government of India directed’a Municipality to 
assess taxes on goods other than those imported by sea and -also to 
charge at a certain rate. The Board in ignorance of the resolution 
assessed the plaintiffs’ goods at a higher rate. Aé/d that it being the duty 
of the Board to ascertain it they had any power to assess any goods, the 
imposing of taxes in ignorance of the Government resolution was illegal. 
> From 1899 onwards the Board had been charging the plaintiffs at a 
rate not sanctioned by the Government. e/a’ that the money realised 
over and above the sanctioned amount was in the natura of money had 
and received by the defendant for the plaintiffs’ use and article 62 of the 
Limitation Act applied. Weld further that, the suit was not a suit for 

compensation to which article 2 of the Limitation Act would apply. 
REFERENCE made by Lt.-Col. W. C. R. Stratton, Judicial 

Assistant Commissioner and District Judge of Ajmere- 

“Merwara. f 


Suit for refund of money alleged to have been wrongfully 


‘charged as Octroi duty. 


The facts were briefly as follows :— ; 

The plaintiff Company are general merchants and import- _ 
ers at Ajmere. They sued the Municipal Board of Ajmere 
for refund of Rs, 81-7-0, alleged to have been wrongly charged 
by the Board as Octroi duty for goods imported by the Com- 
pany into India by sea between the 2oth of January, 1899, and 
the 24th of April, 1899, and also to recover another sum of 
Rs. 1,§10-1 5-5 alleged to have been an excess charge as 
Octroi duty on imports made between 24th of April, 1899, and 
the 6th October, 1901. The plaintiffs alleged that, in respect 
of the first item of claim, all sea-borne goods were exempt 
from duty by a Resolution of the Government of Ingia; dated 


* Civil Misc. No. 246 of 1909. - 
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the 6th of November, 1868, and that, in respect of the second 
item, the Board charged in excess of the maximum duty 
chargeable under Resolutions of the Government of India 
Nos, 55 to 60 of the 24th of April, 1899. 


w 


Both the ‘court of first instance and the court of appeal at 
Ajmere dismissed the suit as barred by limitation under article 
2, schedule H of the Limitation Act, XV of 1877. 


Upon the application of the plaintiff Company, the Judi- 
cial Commissioner and District Judge of Ajmere-Merwara 
referred the case for a ruling by the Hon’ble High Court. 


M. L. Agarwala, for the plaintiffs-applicants, contended 
that under the Resolution of the Governor-General in Council, 
dated the 6th of November, 1868, sea-borne goods imported 
into India between the 20th January, 1899 and 24th April, 
1899, were exempt from Octroi duty, and that under the 
Resolution, dated the 24th of April, 1899, a maximum of Octroi 
duty was fixed and the Municipal Board was not competent 
to exceed the limit fixed thereby. The Resolutions aforesaid 
had the force of law and the Municipal Board had no right to 
ignore them. Ignorance of the Resolutions could not validate 
any act of the Municipal Board which militated against the 
provisions ‘thereof. A suit fora refund of the Octroi duty 
levied illegally was a suit for money had and received, and as 
such, was governed by article 62 of the Limitation Act. 

J Surendra Nath Sen (for J. N. Chaudri), for the op- 
‘posite party, admitted that the Resolutions of the Governor- 
General in-Council had the force cf law and were binding on 
the Municipal Board, and that it avas beside the question 
whether the said Resolutions were or were not coir municated 
to the Municipality of Ajmere. He also admitted that the Octroi 
schedule prepared by the Municipality in violation of the 
aforesaid Resolutions could not be justified. The Municipality 
was- competent under section 41 of Regulation V of 1886 to 
impose Octroi duty on goods brought within its limits. In 
framing its Octroi schedule the Municipal Board purported to 
act in pursuance of the Regulation, which was “an enactment 
-iri ‘force in British India ” 
the Limitation Act. In honest ignorance of the Resolutions 


within the meaning of article 2 of 


and honestly believing that'a state of facts existed- justifying 
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the Municipality in imposing duty on sea-borne goods, the 
Municipality charged the duty complained of. It was true that 
section 41 of the Regulation ought to have put the defendant: 
upon enquiry as to whether any Resolutions of the Governor- 
General in Council sanctioned the duty or not. The defendant 
acted negligently, but not maliciously. If the defendant, 
acting under powers conferred by Regulation V of 1886, 
erroneously exceeded the powers given, but acted honestly in 
order to exercise such powers, he must be considered as 
acting in pursuance of the Regulation. It was the tortious act 
of the defendarit which gave rise to this suit. Although the 
plaintiffs sought to have their money refunded, it was in sub- 
stance a suit for compensation for the doing of an act by the 
defendant in excess of the powers given by Statu'e.. The 
tortious act having been committed with reference to specific 
sums, the compensation which the plaintiffs were entitled to 
was the refund of those sums. Having reference to these facts, 
the suit was barred by article 2 of the Indian Limitation Act. 
As arguments, he cited 

Ganesh Das v. C F. Elliot, [1883] P. R., 160, 487, 

Narpat Rai v. Sirdar Kirpal, [1886] P. R., 65, 138, 

Seth Ravimpé x Sardar Kirpal, [1886] P. R., 12 3, 283, 
which were cases in point ; and also ; 

Ranchordas v Municipal Commissioners of Bombay, [1901] L L. Ra 

25 Bom. 387, 

which supported him in principle. 

“M. L. Agai wala, was not called upon to reply. 

The judgment of the Court was delivered by 


STANLEY, C. J.—This is a reference under section 18 of 
the Ajmere Courts Regulation No.1 of 1877. The plaintiff 
Company carries on business as general merchants in Ajmere, 
and for the purposes of its trade imports oilman’s stores and 
other articles for sale. They sued the Municipal Board of- 
Ajmere for recovery of a sum of Rs. 81-7-0 said to have been- 
wrongly charged against them by the Board for octroi duty 
for goods imported into India by sea between the 2oth of 
January, 1899, and the 24th of April, 1899, and also to recover 
asum of Rs. 1,510-15-5 alleged to have been charged against 
the Company for octroi duty on goods similarly. imported 
between the 24th of April, 1899, and the 6th of March, 1901, 
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in excess of the maximum duty chargeable. The allegation : 


of the Company is that, in respect of the duty charged during 
the first mentioned period, sea-borne goods are distinctly 
exempted from duty by the Resolution of the Governor- 
General in Council, dated the 6th of November, 1868, and as 
to the rést of its claim, the Company says that from the 24th 
of April, 1899, to the 6th of March, 1901, the Board wrongly 
charged the plaintiff Company the sum abovementioned in 
excess of the maximum duty chargeable under the Resolution 
of the Government of India Nos. 55 to 60 of the 24th of April, 

1899. The prayer of their plaint is that a decree may be 
passed in favour of the plaintiff Company for the two sums 
abovementioned. 


The learned Assistant Judicial Commissioner dismissed 
the suit, holding that the claim fell within article 2 of schedule 
Il tothe Limitation Act, and was barred by limitation. 


This decision was upheld by the learned District Judge. 


= + 
The present reference has been made and a ruling of this 
Court is solicited on the following points :— 


a) Whether the case is governed by article 2 of schedule 
II of the Limitation Act XV of 1877, or article 61, or 62 or 
120? 


.(2) Whether the Resolutions of the Government of India, 
dated-the 6th of November, .1868 and 24th of April, 1899, 
applied ? 

We shall first deal with question No. 2. In 1868, Ajmere 
was irder the administration of the Government of the North- 
Western Provinces. In 1869 it became a separate adminis- 
tration, but in-1871 was placed under the Government of 
India. In the Resolution of the Government of India of the 
6th of November, 1868, which appears in the issue of the 
Gazette of the 14th of November, 1868, articles liable to cus- 
toms duty and imported into India by sea were exempted 
from assessment to octroi duty. By the Resolution of the Gov- 
ernment Nos. 55 to 60, dated the 24th of April, 1899, a maxi- 
‘mum rate of duty on articles subject to sea customs duty was 
prescribed, vzz., Rs. 1-9-0 percent. Under section 41, Regu- 
lation No. V of 1886, the Municipal Committee of Ajmere- 
Merwara was empowered with the previous sanction of the 
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Chief Commissioner and “ subject to any general rules, or spe- 
cial orders which-the Governor-General in Council’ may make 
in this behalf” to impose in the’ whole or any’ part of the 
Municipality among other taxes an octroi on goods brought 
within the Municipality for consumption or use therein. 


‘It will be observed that thé power thus conferred is subject 
to any general rules, or special orders, passed by the Governor. 
General in Council. From the 6th of November, 1868, up to 
the 24th of April, 1899, the Resolution of the Government of 
India of the 6th of November, 1868, was in force, and sea- 
borne goods were exempted from liability to any octroi duty. 
From the date of the Resolution of the 24th of April, 1899, 
up to the 17th of December, 1903, when a further Resolution 
was passed raising the rate of duty, the maximum rate of 
octroi ‘duty chargeable. by the Municipality was Rs. 1-9-0 per: 
cent. Whether the Municipal Committee was or was not 
aware of those Resolutions it ought to have been aware of 
them as the power conferred upon them to impose taxes was 
expressly subject to any general rules or special orders passed 
by the Governor-General in Council. The Committee ought 
to have made enquiry and ascertained if there were any such 
general rules, or special orders, in existence, and it is idle for 
the Committee under the circumstances to contend that the 
tax imposed by it was imposed in good faith. It was in direct 
violation of the Regulation under which the Committee pur- 
ported to act. We are wholly unable to agree with the 
learned Assistant Commissioner and District Judge that the- 
tax complained of was not‘illegally levied. The fact that the 
Resolutions of 1868 and 1899 were not forwarded to the 
Municipality is beside the question. It was the duty of the 
Municipal Committee to enquire and ascertain if there were 
any such resolutions in existence before they imposed taxes, 
We have no hesitation, therefore, in answering question: No.. 2 
in the affirmative, namely, that the Resolutions of the Gov- 
ernment of India of 1868 and 24th of April, 1899, do apply: 

The remaining question for consideration is whether the 
present case is governed by article 2 of schedule I! of the 
Limitation Act or article 61 or 62 or 120, Articles 61 and-r20 
clearly do not apply. The language of article 62 is borrowed 
from the form of count in vogue in England under the 
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Common Law Procedure, Act of 1852. Prior to the passing of 
the Supreme Court of Judicature Acts of 1873 and 1875, there 
was'a number -of forms of pleading known as the common in- 
debitatus counts, such as counts for money lent, money paid 
by the plaintiff for the ‘use of the defendant at his request, 
money received-by the defendant for the.use of the plaintiff, 
&c. - These forms are no longer in use. Statements of claim 
must now be more specific and must contain a statement ina 
summary form of thè material facts ,on which the plaintiff 


_ relies. -The most comprehensive of the old common law 


counts was that for money received by the defendant for the 
use of the plaintiff. This count was applicable where a defen- 
dant received money which in justice and equity belonged to 
the plaintiff under circumstances which rendered the receipt 
by the defendant to the use of the plaintiff. It was a form of 
suit which was adopted when a plaintiff ’s money had been 
wrongfully obtained by.the defendant, as for example, when 
money-was exacted by extortion, or oppression, or by abuse 
of legal process, or when. overcharges were paid to a-carrier 


_to inducé him to carry goods or when money was.paid by. the 


plaintiff in discharge of a demand illegally made under colour 
of an office.” ‘It was a form of claim which was applicable 
when the plaintiffs money had been wrongfully obtained by- 
the defendant, the plaintiff in adopting it waiving the wrong 
and claiming the money as money received to his use [e,g., 
see Morgan v. Palmer(!); also Neate v. Harding (*) |. 


A suit for compensation or damages is a suit of a different 
nature) In ita plaintiff does not seek for the return of a‘specific 
sum of money but damages to be assessed by the court for a 
wrongful act. Now in the case before us the plaintiff. Com- 
pany does not ask for compensation or damages. “In the 
plaint in clear and express terms it asks for a, decree for the 
payment of two specific sums representing amounts illegally 
taken by the Municipality, one sum representing amounts 
received between the 20th of January, 1899, and the-24th of 
‘April, 1899, and the other representing sums taken after the 
24th of April, 1899,’ being the difference between 614 per 


~ cent, actually taken for duty and Rs, 1-9-0 per cenf,.which 


u) [1824] 2 B. & C., 729; S. C., 26 R. Rs 537. 
--(2) [1851] 6 Ex. 349 : S. C, 86 R. Re 328. 
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the Municipality was by the Resolutions of Government - per- 
mitted to realise. This is in the nature of a claim for money 
had and received by the defendant Municipality for the plaifi- 
tiff's use and is not a claim for compensation or damages. dt 
is the old count for money had and received in modern dress. 
If the plaintiff Company had sought compensation under arti- 
cle 2, it would have been open to it to claim a much larger 
sum than the sum actually claimed. For example, it might 
have reasonably claimed interest on the amount of ‘the sums 
improperly taken by the Municipality from time to time. The 
claim in our opinion therefore clearly comes within article 62 
and not within article 2. E 

The learned Judicial Assistant Commissioner observes 
that the suit is “virtually a suit in respect of an act done 
in pursuance of an enactment.” It may beso. But it is not 
a suit for damages or compensation. In holding that the suit 
was one coming under article 2, he relied upon two cases 
decided by the Chief Court of the Punjab, in which it was 
held that a suit for the refund of money wrongfully levied 
under the colour of law, was a suit for compensation to which 
article 2 would apply. In the judgment in one of these cases 
Seth Karimji v. Sardar Kirpal Singh{*), PLOWDEN, J., in 
delivering judgment observed as follows :—“ I think, therefore, 
that notwithstanding the suit may fall within the description 
given in article 62 or 96 of the second schedule, and be in 
other respects maintainable in either of these forms, yet for 
the purposes of limitation the defendant is entitled to rely 
upon the suit being in substance of the description given in 
article 2, and to insist upon the benefit of the provisions of 
article 2.” We are wholly unable to agree with the learned 
Judge in the opinion thus expressed. 

In the judgment in Marpat Rat v. Sardar Kir pal Singh, | 
in the same number of the Punjab Record, at p. 138, which 


awas also relied upon by the courts in Ajmere, itis stated that 
‘to bring a suit for a refund under article 2 it is requisite for 


the defendant to show amongst other things that the relief 
sought falls under the term “ compensation,” as used in this 
schedule. We agree as to this. 
But if it was intended by the learned Judges in these cases 
to lay down the proposition that, when a plaintiff has an 
(1) Punjab Record of 1886, p. 283 
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option to bring'his suit ‘in the form of a suit for -money 
received: by - the defendant for his use or in the form of a suit 
for.compensation for doing or omitting to do an act alleged 
to be in pursuance of an enactment in.force for the time be- 
ing: it British India and he élects to proceed for money 
received ‘fòr his use, the fact that he might -have claimed 
damages orcompensation entitles the defendant to the bene- 
fit of the shorter, period | of limitation ‘allowed by article 2, 
we’ cannot agree with them. if the relief sought in ‘the 
claim had been for damages or compensation, different consi- 
derations would arise. In the case before us the relief is not 
such. The claim is one for specific sums received by the de- 
‘fendant Municipality for the plaintiff Company and cannot, 
we think, be properly regarded as a claim for compensation 
or damages. 


For these reasons we are of opinion that article 62 is the 
article of the Limitation Act which applies to the case and 
that neither article 2, nor article 96, or 120, has any appli- 
cation. l 


This is our-answer to the reference. 


J. P. _ Reference answered accordingly. 
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- Pre-emption—Price—Principle of settlement—Customt recorded—Reason- _ 


able or otherwise, 


A wajib-ul-arz recorded that in case there was a dispute between 
the vendor and the pre-emptor regarding the price it will be settled on 
the basis of Rs. 209 a biswa.’ e/d that the custom was not reasonable 
and could not be enforced. Ae/d also that there being no dispute as 
to the price between the vendor and the pre-emptor the provisions of the 
wajeb-ul-arz did not apply. : 

SECOND APPEAL from a decree of Maulvi Muhammad 
Mubarak Husain, Subordinate Judge, Shahjahanpur, uphold- 
ing a decree of Babu Khirode Gopal Banerji, Munsif of Tilhar. 

Suit for pre-emption. l 

The material facts of the case are as follows :— 


The plaintiff-appellant brought a suit for pre-emption on the 
basis of,a custom recorded in the wajtt-wl-arz of the village 
and further alleged that he was entitled to pre-empt on pay- 
ment of consideration .at the rate fixed in the z22b-ai-are, 
viz., Rs. 200 per biswa. The court of first instance dismissed 
the claim, holding the wazb-ul-are to be a record of a con- 
tract. On appeal, the lower appellate court reversed the 
decree, and held that the’ wazid-ul-arz recorded a custom. It 
remanded the case to the first court to be tried on the merits. 
The first court then decreed the plaintiffs suit. The lower 
appellate court held that the custom as to payment at the 
rate frxed in the wazid-x/-ars was unreasonable and could 
not be enforced. It decreed the claim on payment of the 
full amount of consideration alleged to have passed between 


the parties. 


The portion of the wayrb-a/-a7s relating to price ran.as” 


follows :— 

“Jo nisbat kami beshi qimat baham baya wa shaf takrar 
hoga to faisla uska bahisab fi biswa do sau (200) rupia per 
hoga.—If there isa dispute between the vendor and the pre- 
emptor regarding the price being less or more, then it would 
be settled at the rate of rupees 200 per biswa, ” 

€S A. No. 1013 of 1908, 
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“The plaintiff appealed. - 

Govind Prasad, for the appellant, contended that the deci- 
_ sion onthe question of the wajib-ul-arz being a record of 
custom was final between the parties, and the plaintiff-appel- 
lant was entitled to claim the property on payment of the 
amount at the rate specified in the wayib-ul-ars. 

[STANLEY, C. J.—The case reported 7 in A. W. N., (1885) 

p; 216, Akbar Singh v. Hee Singh i is against you. ] 


He referred to a 
Karim Bakhsh Khan v. Phula Bibi, 11886) i Tt R 8 All, 102, F B. 
Bahadur Singh v. Ram Singh, (1904) 1. L. R , 27-All, 12 

Husain Ali v. Muhammad Umar, [1908] A. w. N, 98. 


and submitted that the condition as to přice was a covenant 
running with the land. 


Motilal Nehru, for the respondent, was not called upon. 
_ The judgment of the Court was delivered by 
STANLEY, Č. J.—This appeal arises out of a suit for pre- 


MAHTAB RAM 
v. 
BHAWANI SINGH. 


Stanley, C. J. 


emption. Raghunath Singh sold to the defendants 1 and2 ` 


and to one Ram Singh the property which is the subject 
. matter of the suit, The plaintiff-àppellant, under the terms 
of the wajib-ul-arz of the village, claims pre-emption. It has 
been -found that he is entitled to pre-empt and this right is 
not now in dispute. The price mentioned in the sale-deed is 
Rs: 1,000 and no evidence was adduced to show that this was 
not the real price agreed to be paid. The appellant, however, 
relies upon the terms of the wajtb-wl-ara which gives the right 
of pre-emption to persons arranged in a number of categories 
and then proceeds as follows :—“ If there be any dispute 
between the vendor and the pre-emptor regarding the price 
being less or more, it will be settled on the basis of Rs. 200 
per biswa.” The pre-emption clause directs a pattzdar who 
wishes to sell to offer the property to the parties referred to 
in the several categofies. In the present case there is no 
dispute between the vendor and the ‘pre-emptor in regard to 
the price, but it is contended that the language of the wayzd- 
ul-arz, even, if there had been no dispute, entitles the pre- 
emptor to pre-empt the sale at a price lower than the price 
which the purchaser was willing and agreed to pay, namely, 
at the reduced price: named in the waytb-ul-arz., Reliance 
has been placed upon a number of cases in support of this 
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contention and amongst others upon the decision in Karim 
Bakhsh, Khan v. Phula Bidi('). In that case the wazib-ul-ars 
provided (as in the present case) that a co-sharer before selling 
his share to a stranger should offer it to the co-sharers ; and it 
further provided that the price to be paid in case of a sale to 
a co-sharer should be calculated in proportion to the price 
for which a particular share had been sold in 1860, namely, 
Rs. 198. In the judgment of PETHERAM, C. J., in that case 
it is pointed out that according to the true meaning of the 
agreement a co-sharer was entitled to purchase at the price 
agreed, before the property could be sold to any one else. 
The right of pre-emption in that case was one arising from 
contract and not a right existing as here by custom, and 
the wayzb-ul-ars did not provide as here, that in case of a 
dispute between the vendor and the pre-emptor regarding 
the price, it should be settled on a fixed basis. TYRRELL, J., 
in his judgment draws attention to this distinction and 
refers to the ruling in Akbar Singh v. Juala Singh(?), 
which is a case on all fours with the case before us. Simi- 
larly in Bahadur Singh v. Ram Singh (8), the provision of the 
wajib-ul-arz was similar to that in Karin Bakhsh Khan v. 
Phula Bibi; there were not the words which are in the wajzd- 
ul-arz before us, vz. “if there be any dispute between the 
vendor and pre-emptor regarding the price.” Similarly in the 
case of Husain Ali v, Muhammad Umar ($), there is no refer- 
ence to the existence of a dispute as to price between the ven- 
dor and the pre-emptor. In the case before us there was no 
dispute between the vendor and the pre-emptor in regard to 
the price, and therefore the court below rightly held that the 
price agreed to was not affected by the provisions of the 
wajib-ul-ara. We may further point out that a custom to be 
binding must be reasonable. The custom set up here would 
not, we think, be reasonable. We therefore dismiss the appeal 
with costs, including fees in this Court on the higher scale. 
We extend the time for payment of the price for three months 
from this date. 


L N. Appeal dismissed. 


(1) [1886] I. L, R., 8 All, 102, (2) [1885] 5 A. W. N., 216. 
(3) [1904] I. L. R., 27 All, 12, (4) [1908] 28 A. W. N., 98. - 
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i TEJBAL BIKRAM BAHADUR. 


Decree— its confirmation on appeal— Power of the first court to amend it— 
oye. ae Reutsion— Discretion of High Court. 
The court of first instance has no jurisdiction to alter or amend a 
decree after it has been affirmed on appeal by the appellate court. 


Where the order of the court of first instance was made without 
jurisdiction, but the High Court professing to act in the exercise of its 
discretionary power in revision refused to interfere with it, eld, by the 
Privy Council on appeal, that the order being ineffectual ought not to 
have been allowed to stand. 


APPEAL from a judgment and decree of the High Court at 
Allahabad, which rejected an application made by the appel- 
lant to the said High Court for revision of an order passed 
by the Subordinate Judge of Moradabad, amending certain 
decrees of his court. 

` Application for amendment of decrees, : 

The material facts were as follows :— 

Brij Narain (appellant), Kishori Lal and Sri Ram, 
sued to enforce two’ mortgage deeds executed by the 
predecessor in title of the respondent. A decree under 
section 88 of the Transfer of Property Act was eventually 
“passed, by the court of first instance, but for a reduced sum. 
There were cross- -appeals to the High Court which dismissed 
the appeal preferred by the defendant and only partially 
allowed that of the plaintiffs. During the pendency of these 
appeals the decree-holders (plaintiffs) obtained an order ab- 


: solute under. section 89 of the Transfer of Property Act.and 


proceedings were taken in execution. Kishori Lal and Sri 
Ram, decree-holders, also transferred their interest in the 
decree to one Lachman Das and so did Brij Narain (appel- 
lant), but partially. After the High Court decrees, the 
respondents. judgment- -debtors, applied to the court of first 
instance for amendment of its decree by striking out there- 
from the portion purporting to award futuré interest on the 
amount decreed, on the ground that this portion was not in 
conformity with the judgment. The application was opposed 
by the appellant and the said Lachman Das. But the Sub- 
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ordinate Judge found that the decree was ‘not in conformity , 
with the judgment and amended the decree and: the order 
under sections 88 and 89 of the Transfer of Property Act ' 
respectively by striking out therefrom the provisions for future 
interest. The result was that the amount payable under the 
decree was reduced by a sum exceeding Rs. 19,000. , Brij 
Narain (appellant) and Lachman Das separately applied to 
the High Court for revision of the order of the Subordinate 
Judge. KNOX and AIKMAN, JJ., allowed the application of 
Lachman Das as he was a subsequent transferee for value and 
relied upon Muhammad Sulaiman Khan v. Muhammad Yar 
Khan (1). 

In answer to the other application it was argued in the‘ 
High Court on behalf of the judgment-debtor that the Court 
had a discretion to exercise, and that in view of the fact that 
the decree in the cause was not in accord with the judgment - 
and that the record disclosed that the claim was an inflated’ 
one, and the original plaintiffs had for money actually ‘advanc- 


‘ed by them got a return which was much more than ade- 


quate, the Court should not allow a purely technical plea. 


KNOX and AIKMAN, JJ., acceded to the above argument 
and delivered the following judgment :— 


“Looking to all the circumstances of the case, we do not think that 
this is a case in which we ought to exercise our discretionary power in 


` revision. We reject the application, but make no order as to costs.” 


` Brij Narain decree-holder, appealed, and so did the judg- 
ment-debtor as against the assignee Lachman Das. The latter 
appeal was, however, not prosecuted before the Judicial Com- ~ 
mittee, i X , 

L. De Gruyther, K. C, and G. E. A. Ross, for the appellant, 
referred to the Civil Procedure Code (Act XIV of 1882), 
sections 209 and 206, and the Transfer of Property Act 
(IV of 1882), sections 89 and 93, and submitted that the order 
of the Subordinate Judge was made without jurisdiction and 
was inoperative against all persons whom it purported to 
affect, and that the High Court erred in ‘holding that the 
said order of the High Court Judge, which related to a joint 
and several decree, in favour of all the decree-holders, could 
stand as against the appellant, and, at the same time, could 

(1) [1888] I. L. R., 11 All, 267, r. B. 
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be set ° aside o in so: faras’ it affected the interest y the 
decree- -holder Lachman Das. 


The- -respondent did not appear. 
The judgment of their Lordships was delivered 7 
- Lorp COoLLIns.—The story. out of which the points 
‘involved in this appeal arise is rather intricate. On the 
_ sth March, 1898, the appellant and two persons, named 
“Kishori Lal and Sri Ram, instituted a suit against the prede- 
cessor in title of the respondent before the Subordinate Judge 
of Moradabad, for the recovery of more than a lakh of rupees 
with future interest, by sale of property ‘mortgaged under 
two documents, dated respectively the 11th May and the 
13th December, 1894. On the 6th May, 1898, the claim was 
decreed by the first court, but on appeal to the High Court 
at Allahabad that Court took the view that the learned Judge 
had placed undue pressure upon.the defendant, who had asked 
for.a postponement, on the ground of illness, to go on with the 
case, and accordingly set aside the decree which he had made 
and remanded the case for determination according to law. 


On the 30th January, 1901, the case came again before the 
` Subordinate Judge of Moradabad and resulted in a decree for 
Rs. 70,257-14-0, with future interest. Meanwhile Kishori 
Lal and Sri Ram had sold the whole of their interest in the 
decree to one Lachman Das, to whom the present appellant 
also transferred a part of his interest as a decree-holder, and 
the name. of Lachman Das was added to the record. From 
‘this decree both parties appealed to the High Court. The 
High Court dismissed the defendant’s appeal, and with a 
slight modification affirmed the decree of the first court on 
the cross-appeal. | 


On the 5th October, 1901, on the application of the original 
decree- holders, the first court ‘made an order absolute for 
sale of the mortgaged property under sections:89 and 93 of the 
Transfer of Property Act for- the amount decreed,. together 
with future interest. Thereafter the present ‘appellant applied 
to the first court for execution of the said decrée, and after 
certain intermediate proceedings, which it is not necessary to 
refer to in detail, the judgment-debtor, on the 21st November, 
1903, deposited the entire amount due under the decree, with 
future.interest. 
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On the gth February, 1904, the present respondent, the 
judgment-debtor, applied to the first court to amend the 
said decree by striking out so much of it as awarded’ future 
interest on the amount decreed. In March, 1904, petitions 
objecting. to the application of the judgment-debtor on 
various grounds were filed on behalf of the present appellant 
-and Lachman Das. With reference to the allegations of the 
parties, the Subordinate Judge framed the following issues 
for trial :— 

1. Whether the judgment-debtor’s application for amendment of 
decrees is barred by limitation? 

2. Whether the said application is barred by section 13 of the Civil 
Procedure Code? 

3- Whether thé decrees of this Court under sections 88 and 89 of 
Act IV of 1882 can be amended by this Court as requested by the’ judg- 
ment- debtor ? 

4. Whether the judgment-debtor has a right to apply for amendment 
of the said decrees ? 

On the 11th June, 1904, the Subordinate Judge made an. . 
order granting the application of the judgment-debtor. He 
found the four issues in his favour and amended the two 
decrees of the Court made under sections 88 and 89 of the 
Transfer of Property, Act by striking out of them the provision. 
for future interest, the effect of such amendment or modification 
being to reduce the amount payable under the decrees by a 
sum of over- Rs. 19,000, 


` Two applications were therefore presented to thé High 
Court by the present appellant and the said Lachman Das 
for revision of the order of the Subordinate Judge, dated the 
rith June, 1904. They were heard by a Divisional Court, 
constituted by two learned Judges of the High Court, 


- who, on the 23rd February, 1905, delivered separate judg- 


ments disposing of the two applications for revision in the 
, following manner :— F 


With.regard to the application 24 of 1904, they observed’ 
that the order, revision of which was asked for, was an order 
passed by the Subordinate Judge of Moradabad, amending a- 
deciée of his court. Previous to the order of amendment the 
decree had been affirmed on appeal by the High- Court. The 
Subordinate Judge therefore had no juri$diction to amend. 
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The learned Judges therefore allowed the application and set CiviL. 
aside the order amending the decree, but only so far as it 1910. 
affected the interests of the applicant Lachman Das. With re- = 
gard to the application for revision 32 `of 1904 of Brij Narain, BRI NARAIN 


the learned Judges delivered the following judgment :— EDA GIR aa 


af Looking to all the cucumstances of the case, we do not think that — 
ths is a case in which we ought to exercise our discretionary pone in Lord Collins. 
revision. We reject the application, but make -no order as to costs.” ae 
Dissatisfied with the judgment and decree of the High 
-Court made on the said application 32 of 1904, the present 
appellant applied for leave to appeal therefrom to His 
-Majesty in Council. His application was heard by the Hon. 
the CHIEF JUSTICE and the Hon. Sir W. R. BURKITT. 


_- When granting the application their Lordships, after refer- 
‘ving to the facts of the case, made the following observations :— 
“A Bench of this Court on the application by Lachman Das allowed 
‘the first application, holding that the Subordinate Judge had no power to 
modify his decree after it had been confirmed by the High Court, 
and set aside the order complained of. In the other application No. 32 
of Brij Narain, the Bench made an order rejecting it, holding that 
under all the circumstances of the case, this was not a case in which 
‘they should exercise ‘their discretionary power in revision. The con- 
“sequence is that there are now two joint decree-holdeis, as to one of 
whom the decree contains a provisio1 for~future interest, the value 
‘of Which is Rs. 19,000 odd, whilst as to the other this piovision does 
not exist. The provision of the decree therefore seems to be apparently 
inconsistent, as out of two joint decree-holders one can execute the 
decree #/us future interest, whilst the other cannot. Under these circum- 
stances we think this 1s a case which we should certify to be fit for appeal.” 
Their Lordships have not had the advantage of hearing 
the case argued for the respondent, but they think the 
High Court -have themselves said enough to make it clear 
that if the decree of the first court was made without 
jurisdiction as altering a decree after it had been affirmed on 
appeal in the case of Lachman Das, so also the alteration in 
Brij Narain’s case was equally ineffectual, and ought not to 


have been allowed to stand. 
Their Lordships will humbly advise His Majesty that this 
appeal should be allowed. The respondent will pay the costs. 
` Messrs. Barrow, Rogers and Nevill.—Solicitors for the 
appellant. - 
Messrs. Ranken Ford, Ford and Chester —Solicitors. for the 
respondent., 
J. M. P, or © Appeal allowed, 
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JNANENDRA NATH BASU 
Versus 


RANI NEHALO BIBI.* 


Civil Procedure Code (Act XIV of 1882), section 234—Hindu Law—Joint 

Samily— Decree obtained ,against uncle executed against nephews— 

Succession by survtuvorship—Nephews not the legal representatives 

—Afpplication bad—Limitation Act (XV öf 1877), art. 179—Applica- 

tion against persons not the legal representative. 

In an application foi execution of a simple money decree against the 
nephews of a deceased judgment-debtor it was held that the decree could 
not be executed in asmuch as the property sought to be attached was the 
joint family property to which the nephews succeeded by right of survivor- 
ship. A second application was then made against the nephews and the 
widow of the deceased for attachment and sale of property alleged to 
be the self-scquired property of the judgment-debtor. He/d that the 
nephews were not the legal representatives of the deceased for the 
purposes of execution of the decree and that the execution proceedings 
taken against them were consequently bad. —Veerappa v. Ramaswamt 
Atyar, 27 Mad, 106, 1efeired tov’ 

Held further that the nephews not being the legal representatives of 
the yudgment-debtor, the execution proceedings taken against them weie 
bad and could not keep the decree alive as against the widow who was 
the legal representative of the deceased judgment debtor. Ramanuj Sewak 
Singh v. Hingu Lal,3 All, 517; Gopal v. Har Prasad, A. W. N , 1892, 
2413; Hariv, Sambhaji. 12 Bom., 427, distinguished. 

EXECUTION SECOND APPEAL from a decree of E. H. 
Ashworth, Esq. District Judge of Benares, confirming a 
decree of Sheikh Maula Bakhsh, Subordinate Judge of 
Benares. 


Application for execution of decree against the alleged 
representatives of a deceased judgment-debtor. 


The facts were these :— 


The appellant obtained, on 5th February, 1904, a simple 
money decree against Raja Suchit Pershad Singh. Shortly 
after, the Raja died, leaving a widow and two nephews. The 
first application for execution of the decree was made on 

_* E. S. A. No. 594 of 1909; connected with E.S A No. 595 of 1909. 
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rgth April, 1905, against the nephews alone in respect of cer- 
tain immoveable properties alleged to be the assets of the late 
Raja in their hands. It was disallowed on the ground that 
these properties had come to them by right of survivorship 
and riot by inheritance, in asmuch as they were ancestral 
properties, and the Raja, together with the nephews, had been 
members of a joint Hindu family. Some time after this, an 
arrangement was effected between the decree-holder and one 
of the nephews ; the nephew wrote a letter on 22nd January, 
1906, saying that he was arranging for Rs. 500 as part payment, 
although in this letter he denied his liability for the decretal 
amount ; and Rs: 500 was-paid on 16th February, 1906. This 
adjustment and the part payment were made out of court, and 
were not certified under section 258, Civil Procedure Code of 
1882, The next application for execution was made on 28th 
May, 1908, against the nephews as well as the widow, in res- 
pect of properties other than those against which the previous 
application had been directed on the allegation that these 
were self-acquired properties of the deceased Raja and in 
their possession. | Thereupon, the nephews objected that the 
dismissal of the previous application operated as res judicata; 
and also that the application was time-barred. The widow 
also objected that the application as against her was time- 
barred. These objections having prevailed in the lower 
courts, the decree-holder came in second appeal to the High 
Court. 


Harendra Krishna Mukerji, for the appellant :— 


Taking first the case as against the widow, the first appli- 
cation for execution, although it was against the nephews 
alone, would give a fresh start for the period of limitation as 
against the widow as well; the mere fact that-it was made 
against the wrong person does not hinder the operation of 
the benefit of art. 179 of the Limitation Act. 


Gopal ve Har Prasad, [1892] 12 A. w. N., 241. 


Again, an application for execution against one of the 
several legal representatives takes effect for the purposes of 
limitation against them all. 


Ramanuj Sewak Singh v. Hingu Lal, [1881] 1. L. R., 3 All, 517 
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The cases of _ 
Balkishen Das xv, Bedmats Koer, [1892] 1. L. R., 20 Cal., 388, and 
Hari ve Narayan, [1887] L L. R, 12 Bom., 427, ` 1d, 


are analogous; they are based upon a similar principle, vis, 
that a mere technical defect in the application for execution 
should not operate to deprive the decree-holder of the fruit of © 
his decree. ie ht 
The first application having been against a portion of the 
property of the deceased judgment-debtor, it would keep the 
decree alive against the rest of his property. 
i Jamnadas v. Lalitaram, [1877] 1. L R., 2 Bom. +) 294. a 


Again, the nephews, besides succeeding to the ancestral 
property by right of survivorship, have taken possessiot\-of 
the self-acquired property as well. Their position’ with” res- 
pect to such “property is analogous to that of a residuary 
legatee and not of an executor de son tort. That being - SO, 
‘they’ can represent the whole estate in its entirety, and aii 
application against them would keep the decree alive against 
the rightful owner, the widow. ; 

_ Chuni Lal Bose v. Osmond Beeby, [1903] L. L. R., 30 Cal., 1044. 

In the next place; a fresh period commenced to run from 
the date of the acknowledgment, and again from the date of the. 
part, payment, by the nephews, although ‘the payment was . 
made out of court and was not certified under section 258, 
Civil Procedure Code (1882). 

| Roshan Singh v. Mata Din, [1903] 1. L. R., 26 All, 36. 

. The nephews’ position as regards the possession ‘over the 


‘selfracquired property of the deceased is analogous to that of 


a, residuary legatee and hence their “acknowledgment can: 
bind the widow (I. L. R., 30 Cal, 1044 cited above). 


As tothe case against the nephews :—The former applicà- 
tion was only in respect of certain specified. properfies. ° The 
scope of that proceeding was limited to the question whether’ 
we could proceed against those properties. Those’ properties ’ 
.weré ancestral ; ` the property now proceedéd sonst is “self- ” 
“acquired—so-there can be no res judicata. h 

We can proceed against any self-acquired propertyiof thé S 
deceased in. the-possession of the, nephews. 


= 
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[KNox, J—But ifthe nephews are in possession of any 
property, are they not mere strangers in possession instead 
of being the legal representatives of the deceased? Vzde 27 
Mad., 106.] 


z 


They are not strangers ; they are the reversionary heirs ; 
and a reversioner has some present interest in the property, 
as is manifested by the fact that his consent has the effect of 
validating an alienation of the property by the widow which 
would otherwise be invalid and imperfect; in other words, 
he has the power of supplementing the defect in the widow’s 
title. 


Sundar Lal (with him S. C. Banerji), for the respondents, 
was not called upon. 


The judgment of the Court was delivered by 


KNox, J.—This appeal arises out of execution proceedings 
taken by one Jnanendra Nath Basu, decree-holder, against 
Rani Nihalo Bibi, widow of the deceased Raja Suchit Prasad 
Singh and his nephews, Raja Nityanand- Prasad Singh and 
Kunwar Satyanand Prasad Singh. In this particular appeal, 
No. 594, the widow is the principal 1espondent, but in E.S. 
A. No. 595, the nephews above mentioned, are the principal, 
respondents. In both the cases the other party or parties have 
been made pro forma respondents. The two appeals have been 
argued as one appeal and our judgment will stand as the judg- 
ment in both appeals. - The decree was obtained by the appel- 
lant on the 5th-of February, 1904. At that time Raja Suchit 
Prasad Singh was alive and the decree’ was passed against him, 
He diéd, however before any application was made to execute 
thedecree. The-first application for execution put im by 
the-decree-holder is dated the 19th of April, 1905. The 
nephews and the nephews only’ were arrayed on ‘the record 
as the-legal representatives of the deceased judgment-debtor, 
Raja Suchit Prasad Singh, and the application sought to 
attach and bring to sale certain immoveable property alleged 
to be the assets of the deceased Raja and in’ the possession 
of the nephews. The nephews objected, and on the 8th of 
July,,1905, the court before which the proceedings were, held 


that-as the defence admitted the jointness of the family , as- 


consisting of Raja Suchit Prasad Singh and his nephews, but 


72 : 


z 
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put forward a special custom that Raja Suchit' Prasad Singh 
was the sole owner of the property and could not prove that 
custom, the nephews got the property by survivorsbip, „and 
the decree-holder could not proceed against it. The applica- 
tion, out which of the present appeal arises, was instituted on 
the 28th May, 1908. It seeks to attach and bring to sale 
property other than property claimed inthe execution pro- 
ceedings of the 19th of April, 1905. ‘Tt is said by the decree- 
holder to be the self-acquired property of the deceased now 
in possession both of the widow and the nephews. The 
widow for her part objected that as against her the decree 
was time-barred and could not be enforced. The nephews 
for their part pleaded that the order of the 8th of July, 1905, 
operated as res judicata and the application could not, therefore, 
be enforced against them: They also raised a plea that the 
application of the 28th May, 1908, was barred by lapse of 
time. The court before which the applications were filed 
held that thé particular property mentioned in the applica- 
tions was not the self-acquired property of the deceased. 


_The lower appellate court considered that it was not neces- 


sary for the lower court or for it vo decide whether the 
property mentioned in the application for execution was the 
joint family property or the self-acquired property of the 
deceased, As regards the nephews it held that the pre- 
sent application was barred by the rule of res judicata and 
as to the widow it held that the application was time-barred. 
The décr e-holder comes here in second appeal and contends 
that the lower court has- misunder stood the scope of section 
234 of the Code of Civil Procedure and is wrong in the wew 
it took of the effect of the oider passed: on the applications 
of the roth Apiil, 1905, operating as res judicata. The 
learned vakil for the appellant contended very earnestly on 
behalf of his client that the order of the 8th of July, 1905, passed 
on the application of the 19th April, 1905, was an order limit- 
ed to the particular property. The property covered by the 
present application being quite separate and distinct, the 
court in the previous proceedings was not called upon to 
consider the position of the nephews save and except in 
rélation to the property, which was then aimed at, in the 


-execution proceedings, and the order passed by the court 


on that occasion must be deemed to be an order determining 
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the position of tie hephews only in relation to the property 
covered by those proceedings, For this position he was 
unable to put forward any authority. For the reasons which 
will be given by us in this judgment we do not consider it 
necessary to go into the question thus raised. Coneeding for a 


-moment that the nephews are in possession of the property 


alleged to be in their possession, and even conceding further 
that the'property is, as it is alleged to be the self-acquired 
property’ of the deceased, we hold that the nephews are not 
the legal representatives of the deceased and for this we 
have the authority of the case of Veerappa v. Ramaswamt 
Aiyar (1). In the case cited the widow and the undivided 
brother of the deceased were jointly made the legal represen- 
tatives of the deceased, and the District Judge allowed exe- 
cution to proceed against both in respect of property not 
only separate property but also partnership property, The 
leaned Judges held that the widow alone was the legal re- 
presentative of the deceased and execution could not proceed 
against the brother even if he were in possession of any 
portion of the asset that was separate property. They 
directed the name of the brother to be struck off and execu- 
tion granted under section 234 against the widow as the 
legal representative of the deceased. In the present case 
even if we were to concede the two points which we set out 
above, we hold that the nephews are not the legal representa- 
tives of the deceased, Raja Suchit -Prasad Singh, for the 
purpose of execution, and that the execution proceedings 
taken against them as legal representatives of the deceased 
for this purpose are bad. f 

There remains the further question as to whether the 
application as against the widow is or is not barred by limita- 
tion. The learned vakil for the appellant put forward two 
grounds on which he argued that the courts below ought 
to have held that the application against the widow was in 
time. First, he pleaded in aid the execution proceedings 
of the 19th April, 1905. He contended that although those 
proceedings ran inthe name of the nephews only, they must 
be held to keep the decree alive as against the widow, who 
was a legal representative also. In support of his contention 


(1) [1903] I. L? R, 27 Mad, 106. 
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he referred to the case of Ramanuia Séwak Singh v. Hingu 
Lal('), and also to the case of Gopal v. Har Prasad and 
another (2) The case of Hari v. Sambhoji (3) was also cited, 
but we hold that this case has no application whatever to 
the present case. In Ramanuj Sewak Singh v. Hingu Lal, 
the application for execution was against one of the several 
legal representatives of the deceased judgment-debtor. As 
we hold that the nephews are not the legal representatives of 
the deceased judgment-debtor, that case is not an authority 
for the circumstances of the present case. In the second 
case of Gopal v. Har Prasad and another, the head-note is 
not happily worded. Indeed, we might go further and 
say that it is liable to mislead. The concluding part of the 
judgment shows that the learned Judges, who decided the 
case, considered that one very important question was left 
undecided, namely, whether Har Prasad and Kanahya Lal 
were ‘the legal representatives of the deceased judgment- 
debtor. It cannot be said to have been decided that the 
application for execution of a decree against persons alléged 
to be the legal representatives of the original judgment-debtor 
will not be a bad application for purposes of-limitation merely 
because the persons named therein are subsequently found not 
to be the legal representatives of the judgment-debtor. The 
head-note goes far beyond judgment. The second contention 
was, that on the 16th of February, 1906, one of the nephews, 
Raja Nityanand Prasad Singh, had made a part payment of 
the decree and this part payment and a letter said to be 
written by Nityanand Prasad Singh on the 22nd January, 1906, 
amounted to payment and acknowledgment as are intended 
by sections 19 and 20 of the Indian Limitation Act, 1877. 
We hold that neither the alleged payment nor the alleged 
letter -amounts to a payment or acknowledgment intended in 
those sections. We dismiss the appeal in both the cases with 
costs including fees on the higher scale. i 

B. K. M. Appeal dismisséd. 

(1) [1881] LL. Rọ, 3 All, 517. (2) [1892] 12 A W. N., 241. 

(3) 1887] I. L. R., 12 Bom., 427. 


` 
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ao. -HUB LAL TEWARI . 
AEA N a versus <: 


~- GANGA SAHU AND OTHERS.* 


“ Précemplion—Wasibs sul-arz—Eeffect of pr eamble—Varintion in terms —Cus- 
tom or contract 


‘the preamble of the waytb-ul-are of a mahal for 1869 opened with the 
“words: ;—“ We willingly and with full understanding subscribe to what 


T follows.” The wajib-ul-az then recorded : “ This ts our ancestral zemin- 


dari and its settlenient has been made. with us Hence willingly and hav- 
ing understood we write down the following clauses and shall act according 
' to them.” The right of pre-emption was thereafter given to certain co- 
-sharers. Æeld that-the record was a record of custom and not of contract 
inasmuch aS the rules prevailing at the time directed the Settlement 
Officer to record a custom which he found existing ın the village. 


_Majidan v. Hayatan, A. W. N., 1897,, P. 3; Ali Nasir v. Manik Chand, 25 


~. All.jgo; Baldeo Sakai v. Nagai, 3 A L. J. Ra €59, followed. 


` 


The wajib-ul-arz of 1833 provided as follows :—“ Whoever from 
among us wishes to transfer either the whole or part of his share by means 
of, sale or mortgage, it ıs proper that he should give information to the 
shareholders ‘of the village—the sale or. mortgage to be at the price 
“appointed. In the’ event of a proper price not being taken or given, it 
is in his power to transfer to whom he likes.” 


> >The terms contained in the wajib-ul-arz of 1860 1an as follows :— 
“Every shareholder is empowered to transfer his share, and at the, time 
of transfer-it will-be proper that first he should give information to his 


“near shareholders, ‘and in the event of their refusing, to other share- 


„holders of the village and sell or mortgage at the proper price.” eld 

that there was no real- or substantial difference between the terms of 

the two w2j1b-ul-arses. The record of 1833 recorded the -custom in 

pe and ‘general ter ms, He record of 1860 set out the custom in greater 
tail.” ` i 


SECOND APPEAL against the decree of E. H. Ashworth, 


Esq., District Judge of Gorakhpur, reversing the decree of 
Babu Lal Gopal Mukerji, Munsif of Gorakhpur. f 


` Suit for pre-emption. 
The material facts were as follows :— 


-The plaintiff brought this suit-to pre-empt a sale in favour 
of defendant No. 1._ He was a co-sharer in the same thok in 
° S., A. 1221 of 1908. i 
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which the property sold was situate, and the vendee was co- 
sharer in a different ¢ho#. He based his suit on the custom 
prevalent in the ’village as recorded in the wajib-ul-arz of 
1860. The defendant vendee pleaded that the record in the 
wajib-ul-arz was one of contract and not of custom and that 
the term of settlement having expired, the contract had 
come to an end. 


The wajzb-ul-ag of 1860 commenced with the following 
words :—* Accordingly we willingly and in full understanding 
subscribe to what follows and will remain bound accordingly,” 
and gave a right of pre-emption, first, to Aéssadar karibi and 


next to Azssadar deh, on payment of proper price. 


The previous zajtd-ul-ars of 1833 of the same village 
gave a right of pre-emption to skarifdaran deh on payment 


of a proper price. 


The first court decreed the suit. The lower appellate 
court reversed the decree. 


_ The plaintiff appealed. 


The case first came on for hearing ‘before KARAMAT 
HUSAIN, J., who referred the case to a Bench of two Judges by 
the following order :— 


KakAMaT HUSAIN, J.—This was a suit for pre-emption on the basis 
of two wajib-ul-arzes, one of 1833, and the other of 1862. The former 
gives a right of pre-emptlon to co-sharers in the village (sharikdaran deh), 
andthe latter gives that right (1) to the near co-sharers (/issadaran 
garibi), and (2) to the co-sharers in the village (Aissadaran deh). The 
court of first instance decreed the claim holding that the wayéb-ul-arz 
recorded a custom of pre-emption The lower appellate court reversed 
the decree of the court of first instance coming to the conclusion that the 
wajtb-at-arzes recorded a contract only. The plaintiff comes here in 
second appeal, and his learned vakil contends that the wajib-ul-arzes 
record a custom. In S. A. No. 301 of 1908, decided on the 28th of April, 
1909, dealing with two wajib-ul-arzes, containing similar expressions, I 
came to the conclusion that there was a record of a custom and not of a 
contract. 1 did not discuss in that case the effect of the variation in the 
terms of the two wajib-ud-arzes regarding pre-emptors, nor was that point 
brought to my notice. In S. A. No. 1272 of 1907, decided on the 22nd 
of February, 1909, I dealt with two wajid-ul-arzes in one of which the 
right of pre-emption was given to the co-sharers in the village, and in the 
other the right was given (1) to the near co-sharers, (2) to the co-sharers 
in the Z#o%, and (3) to the co-sharers in the other “Aoks. In consequence 
of this variation I came to the conclusion that the latter wa7/d-ud-arz 


‘ 
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could not be regarded as the record ofa custom, because a contract enter- 
ed into in 1840 could not become a custom in 1861, with different terms. 
As the terms of the two wa/td-ul-arzes in the case before me are different, 
Z.¢., in the first there is only one class of pre-emptors, and in the second 
the pre-emptors are, divided into two classes, I am of opinion that this 
variation in the terms of the two wa/zé-ul-arzes clearly shows that they 
do not record a custom but a contract because “a custom,” as has been 


remarked by the learned Chief Justice in Gobind Ram v. Masifeutlah (1), 


““must-be not merely ancient, but it must be continuous, uninterrupted, 
uniform certain and definite.” Had there been a custom of pre-emption 
in the case before me, and had the two wa//b-u/-arzes been a record of a 


~ custom, their terms would have been uniform. The inference, therefore, 1s 


that they are a record of a contract only. As in S. A. No. 301 of 1908, 
decided, on the 28th of April, 1909, I, with reference to the zrjrd-l-arses 
of similar terms, eld that they recorded a custom and not a contract, I 
consider it desirable that this case be decided by a Bench of two Judges. 
I therefore refer it to such a Bench. 

The case then came up for hearing before KNOX and 
‘Karamat HUSAIN, JJ. :— 

Iswar Saran, for the appellant, contended that the pre- 
emption clause in the wayib-wl-arg of 1860 read by itself did 
not show that it was the record of a contract, and that there- 


_ fore the presumption was that it was the record of a custom. 


[At this stage their Lordships intimated that they would 
call upon the respondent to support the decree of the court 
below. ] , 


Peary fal Banerji, (for E. A. Howard), for the respon- 
dent :— i : 

. The wajrb-ul-arzs of 1860 was not the only evidence. The 
wazib-ul-arz of 1833 was also on the record.- In 1833, a right 
of pre-emption was given to all co-sharers tn the village, where- 
as in 1860 the right was given to wear co-sharers in preference 
to a mere A7ssadar deh. 


This material change in the incidents of the right conclu- 
sively showed that the right as recorded in 1860 had no 
existence before that date, and that it was only when the 
wajib-ul-arz ,was prepared that the co-sharers thought fit to 
agree to vary the already existing right. 

The present plaintiff; according to the right as existing 
up to 1860, would have no preference against the vendee as 
both were co-sharers in the village and therefore the material 

- (1) [1907 L L. R., 29 All, 295. 
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change in the incidents directly affected this case, and the 
plaintiff must show that during the period from 1833 to 1860, 
the right on which he bases his claim had matured into a 
custom. Í 


a 


It would be carrying the presumption in favour of the 
plaintiff too far to hold that on the occasion of every such 
sale the more remote co-sharers relinquished a right directly 
given to them, in favour of a Azssadar karib, and there was 
absolutely no warrant for such a presumption. , 


Had the wazib-ul-arz of 1833 merely recorded the fact that 
the right of pre-emption was prevalent and did not record the 
incidents of that right, namely, that all shar¢kdaran deh were 
entitled to pre-empt, then it was possible to contend that the 
wajtb-ul-arz of 1860, recorded the incidents of the right in 
accordance with the custom that had all along existed, namely, 
on the occasion of every sale, a near co-sharer was given a 
preferential right to pre-empt, and after him a Azssedar deh. 
It was not possible that in 27 years a certain custom should 
spring up directly conflicting with a pre-existing custom. 


[KNox, J. referred to the Settlement Reports and the 


Circulars of the Board of Revenue.] 


The cases cited appear from the judgment 
The judgment of the Court was delivered by 


Knox, J.—This second appeal arises out of a suit brought 
by Hub Lal appellant before us, for pre-emption of certain 
property which had been transferred to Ganga ‘Sahu and 
others, defendants, first party, on the basis of a custom record- 
ed in the wajıb-ul-ars. The court of first instance held that 
the custom was proved by the record contained in the wayrb- 
ul- azes of 1833 and 1860. No rebutting evidence was given 
to that court. The lower appellate court held that the custom 
of pre-emption was not proved from the wayzb-ul-arg of 1860. 
The reasons given by it for holding this view are as follows :— 
Fistly, that the preamble to the iezzb-ul-ars of 1860 con- 
tains words to this effect:—“ Accordingly we willingly and 
with full understanding subsciibe to what follows and will 
remain bound accordingly.” Secondly, that the case before- 
it was on all fours with two unreported rulings of this Court, 


` 


d 
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namely, Babu Dharam Rai v, Tahal Rai (1) and Phalloo Misr 
v. Sheo Harak-(?). Lastly, the learned Judge says that it has 
not been shown to him that the clauses of the 1860 wayzb-wl-are 
undoubtedly record custom. He accordingly decreed the 
appeal and dismissed the suit. In appeal before us it is 
contended that the lower court has erred in its interpretation 
of the terms of the woyib-ul-are, and that the evidence in the 
record fully establishes the custom of pre-emption in the 
village. We called upon the learned vakil for the respondents 
to support the judgment of the lower appellate court. He 
argued the case before us very fully and contends that he 
relies first upon the preamble of the zwayzb-u/-arz, and next upon 
the fact that the terms contained in the wayib-ul-arz of 1860 
differ from the terms contained in the wajib-ul-arzs of 1833. 
Now it is quite true and has been frequently held by this Court 
that in dealing with the words contained in a wajib-ul-arz, 


specially those relating to pre-emption, it is by no means safe 
to rely upon the language used, and that we have to judge 
whether the custom alleged exists or does not exist from the 
circumstances which surround the case and not from a too 
particular scrutiny of the words contained in the wajib-ul-arz. 
In the case before us the wajib-ul-arz of 1860 undoubtedly 
began with a preamble which was as follows: “We so and so, 
pattidars of the village. This village is our ancestral zamin- 
dari and its settlement has been made with us. Hence will- 
ingly and having understood we write down the following 
clauses and we shall act according to them.” This preamble 
is, however, a preamble based more or less upon a simple 
* preamble which the Board of Revenue thought fit to enjoin 
as suitable for wajib-ul-arzes in general. The wajib-ul-arz, 
it must be remembered, was not confined to being a mere 
record of the custom of pre-emption, but other facts and 
customs alleged to exist in that village are contained in the 
record, e. g., the constitution of the mahal and tenure, payment 
of Government révenue, rights of sharers and subordinate 
holders and of tenants and so forth. It was in fact a record 
of facts existing in the village, some of which might be based 
upon custom, and other facts which referred to the relations 
(1) L. P. A. No. 64 of 1905, decided on the 27th of April, 1906. 
(2) S.-A. No. 810 of 1903, decided on the 7th of April, 1995. 
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between the landlord and the tenant. The waytb-ul.arz was a 
declaration on the part of the zamindars that they recognized 
the existence of these facts and customs. The opening words 
contained in the preamble seldom, if ever, are any sure guide 
as to whether this or that that follows in the papers is a fact 
or a custom prevalent in the village. Sometimes, however, 
but very seldom, it will be found that the signatories to a 
wajib-ul-arz do distinguish between what are existing facts 
and what are customs. In such cases it will be found that 
the divergence in the language used is marked and shows tbat 
the signatories recognised the difference. In such cases, the 
language used may, and probably will, be a safe guide to show 
what the signatories regarded as facts and what they regárded 
as customs, In the present case, however, we have only the 
preamble and nothing more. 


When we come to the particular clause relating to pre- 
emption, the wajib-ul-arz of 1833 runs as follows : “ Whoever 
from among us wishes to transfer either the whole or part of 
his share by means of sale or mortgage, it is proper (aziz) ’ 
that he should give information to the shareholders of the 
village (deh)—the sale or mortgage to be at the price appoint- 
ed (motana). In the event of a proper (wajib) price not 
being taken or given, it is in his power to transfer to whom he 
likes.” “The terms contained in the wayth-ul-arz of 1860 
runs as follows :—“ Mention of transfer of right—Every share- 
holder is empowered to transfer his share, and at the time of 
transfer it will be proper that first he should give’ information 
to his near (karibi) shareholders, ånd in the event of their 
refusing, to other shareholders of the village and sell or 
mortgage at the proper price.” It is upon the change in the 
words used that the learned vakil for the respondent takes 
his stand ; but upon looking carefully into the two wajib-ul- 
arses, we aie of opinion that there is no real or substantial 
difference between them. The wajzd-x/-are of 1833 was 


- recorded at a time when the recording of pre-emption provi- 


sions was new to shareholders. That of 1860 was written 
after a lapse of some 30 years, when probably more attention 
was paid to details. The record of 1833 records the custom 
in brief and general terms, the record of 1860 sets. out the 
custom in greater detail,. 
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We have sent tor the two cases upon which the learned 
Judge relied which he held he was bound to follow in prefer- 
ence-to Baldeo Sahai v. Nagai () and, Maratib Husain v. 
Alam Ali‘). In the case of Dharam Rai v. Tahal Raz, the 
wajib-ul-arz of 1833 upon which the defendant relied to prove 
the existence of the custom of pre-emption, there was a very 
material difference between the record as contained in the 
in the waztb-ul-are of 1833 and in the wazib-ul-arz of 1868 , 
and the Jearned Judge who decided the case, decided it upon 
this material difference in the two documents. In Phadloa 
Misr v. Sheo Harak and others, the decision turned upon the 
words contained in the preamble to the wayzb-ul-arz. The 
words used were certainly somewhat different from those 
which are contained in what we have called the sample attes- 
tation clause of the wajıb-ul-a12 They ran as follows :— 
“Therefore having well understood we have recorded the 
following matters, and according to them one shall remain 
bound.” In the case before us we have come to the conclusion 
that the clause relating to pre-emption tecords a custom and 
not a contract, first, because there is nothing in it which in 
any way leads us to infer that a contract was contemplated, 
and also because the rules prevailing at the time directed 
the Settlement Officer to record customs which he found 
existing in the village. If we had found in the clauses relating 
to pre-emption any special language or had our attention been 
called by the evidence on the record to any particular circum- 
stance evidencing the existence of a contract, it would be 
different. We find no evidence of a contract, and, following 
the rulings in Majrdan Bibi v. Hayatan Bibi (3); Ali Nasir v, 
Manik Chand (+), Baldeo Sahai v, Nagai (5), we hold that 
the custom of pre-emption has been proved to exist. We 
decree the appeal, set aside the decree of the court below and 
restore that of the court of first instance with costs in all 
courts, including in this Court fees on the higher scale, 


P. Le Be £ Appeal decreed. 


> (1) [1907] 27 A. W. N., 17. 
(2)7 [1907] 27 A. W, N., 285. 
(3) [1897] 17`A. W. N.. p. 3 
(4) [1902] I. L. R., 25 All, go. 
(5} [1906] 3 A. L. J. R, 850. 
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STANLEY, C. J. Civil Procedure Code (Act XIV of 1882), section 4 g—Larst suit for 
Banerji, J. settlement of accounts and profits against co-shurer—Second suit for 

_ profits against the same defendant as lamba: dai— Agra Tenancy Act 
(TI of root, local), sections 164, 165. 


#4 


The plaintiff brought two suits against the same defendant. - ‘One suit 
was for settlement of accounts under section 165, Tenancy Act, against 
the defendant in his capacity as co-sharer and the other was for share of 
profits under section 164 ın the defendant’s capacity as lambardar. Held 
that the suits were of different descriptions and the causes of action for 
the two suits were not the same in asmuch as the legislature by enacting 
sections 164 and 165, Tenancy Act, contemplated two classes of suits. 

-~ _ The second suit was not therefore barred by section 43 of Act XIV of 
1882. 


SECOND APPEAL against the decree of B. J. Dalal, Esq., 
District Judge of Agra, reversing the decree of Moulvi Sayed 
Habibullah, Assistant Collector, first class, Agra. 

~ Suit for profits. 


The plaintiff instituted two suits on the same day in the 
court of the Assistant Collector against the same defendant 
The first suit, No. 33 of 1908, was under section 165 of 
‘the Tenancy Act against the defendant in his capacity as 
co-sharer and related to the settlement of accounts and profits ~ 
of the year 1309 Fasli. The defendant was appointed 
lambardar in 1310 Fasli, and the second suit, No. 34 of 1908, 
was under section 164 of the Tenancy Act against the 
defendant in his capacity of lambardar and related to the 
-profits of the years 1310 and 1311 Fasli. 


The court ot first instance decreed the suits. 


_ The lower appellate court held that the cause of action for 
the two suits was the same, and that the suit subsequently 
filed was barred by .section 43 of the -Code of Civil Procedure 
of 1882. ` It held on the authority of 

Murti x. Bhola Ram, [1893] 1. L. R., 16 All, 165, F. B > 
* S. A. No. 982 of 1908. 


~ 
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that the suit which was registered later must be deemed 
to have been subsequently filed and therefore dismissed the 
second suit No. 34 of 1908. 

The plaintiff-appealed. . 

Satish Chandra Banerji (with whom Girdkari Lal dgar- 
wala), for the appellant, contended that the legislature itself 
had indicated that the nature of the two suits was different. 
The suit against the defendant in his capacity as co-sharer 
was a suit for settlement of accounts and for the share of the 
plaintiff’s profits. The suit against the defendant in his 
capacity as lambardar was a suit of a different nature and 
the defendant lambardar in such a suit could be made liable 
not only for the amount which he had actually collected but 
also for any- amount which it could be shown remained un- 
collected owing’to his negligence or misconduct. ‘As the 
cause of action was not the same, section 43 ai not bar the 
second suit. 


Durga Charan Banerjee (with whom Benode Bekari), for 
the respondent, submitted that the cause of action for the two 
suits was one and the same, namely, the witholding of profits. 


[STANLEY, C. J.—In the one case the cause of action is not 
accounting for the profits, in the other case it is witholding 
the profits. ] 


He read the two plaints to show that they contained simi- 
lar allegations and he relied on 


- 


Chedu Singh v. Mahtab Singh, [1883] 3 A. W. N., 142. 
Satish Chandra Banerji, was not heard in reply. 
The judgment of the Court was delivered by 


14 BANERJI, J.—The only question in this appeal is whether 
the claim of the plaintiff-appellant is barred by the provisions 
of section 43 of Act No. XIV of 1882. Two suits were insti- 
tuted by the plaintiff on the same date. The first suit which 
was No. 33, was brought under section 165 of the Agra Ten- 
ancy Act against the defendant as co-sharer for settlement 

-of accounts and for the plaintiff’s share of profits in respect 
of the year 1309 Fasli. The second suit was brought against 


the defendant as lambardar for the plaintiff’s share of the 
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profits for the years-1310 and 1311 Fasli, and this suit pur- 


Act. 


pofted to have been brought under section 164 of the same 


The court below has held that the second suit, which was 
No, 34, is barred under section 43 of the Code of Civil Pro- 
cedure,- 1882. The learned Judge was of opinion that the 
cause of action in respect of both suits was the same “ whether 
the defendant made collections as a co-sharer or as a lambar- 


» 


dar. 


We are unable to agree with the learned Judge. In our 
opinion the two suits ‘were suits of different descriptions and 
the causes of action were not the same. The legislature by 
enacting sections 164 and 165 of the Tenancy Act clearly 
contemplates two classes of suits. A suit under ‘section 164 
is a suit against the lambardar for the plaintiff’s share of pro- 
fits. The suit under section 165 is a suit against a co-sharer 
as such for settlement of accounts and for the plaintiff ’s share 
of the profits found to be due upon an account being taken. 
The cause of action for a suit of the latter description is the 
fact.that the co-sharer who made collections had not accounted 
for the collections made and had not paid to the plaintiff his 


share of the profits. 


These two causes of action are clearly 


distinct and it was intended by the legislature that they should 
be, deemed to be distinct. In this view we think the suit 
brought by the plaintiff for the profits of 1310 and 1311 Fasli 
against the defendant in his capacity as lambardar in so far 
as the. claim against him as such lambardar during any por- 
tion of those years can be established is not barred by the pro- 


visions of section 43. 


The result is that we allow the appeal, 


set aside the decree of the court below and remand the case to 
that court under Order 41, Rule 23 of the Code of Civil Pro- 
cedure, with directions to readmit it under its original number 
in the register of pending cases and dispose of it according 
to law. The appellant will get the costs of this appeal includ- 
ing fees on the higher scale. Other costs will abide the event. 


Appeal allowed— Cause ena nded 


t 
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CHUNNU DAT VYAS 
> a Versus 
BABU NANDAN.*. 


Civil Procedure Code (Act V of 7908), section g—Suit for declaration and 
injunction—Right to perform Ram Lila—Not connected with shrine 
or temple— Ofice— Voluntary payments—Suit of civil nature. 


The plaintiff, a mjnor, sued for a declaration that he had the right 
tohold a certain Ram Lila and claimed an injunction to restrain the defend- 
ant from interfering with that right. It was admitted that the Lila used 
to be held by means of voluntary subscriptions of the Hindu community. 
‘The expenses of the Ram Lila used to be paid out of these subscriptions, 
and the balance was appropriated by the plaintiff. Æeld that the suit 
was not maintainable under the provisions of section 9, Code of Civil Pro- 
cedure, 1908, the pageants not being connected with any temple, shrine or 


sacred spot, and the plaintiff not holding any office or receiving any ‘ 
emoluments. Tholappala v. Venkata, 19 Mad., 62 ; Srinavasa v. Tiruven- f 


gada, 11 Mad., 450, and Hur Lall v. Jeorakhan, 1862, S. D. A, 314, 
referred to and discussed. . 
APPEAL under section 10 of the LettersPatent from a 
judgment of SIR GEORGE KNOX, acting Chief Justice, revers- 
ing a decree of Rai Bahadur Lala Baij Nath, District Judge of 
Benares, modifying a decree of Babu Hira Lal Sinha, Munsif. 


The facts appear from the following judgment of 


KNOX, A. C. J.—This second appeal arises out of a suit instituted by 
one Mahant Babu Nandan Miser under the guardianshıp of Jamna Prasad. 
The ‘defendant to the suit is one Channu Datt Tewari described as a 
Priest, resident of Benares. The relief asked for in the plaint is that :— 

(1) It may be declared that the plaintiff has a right to perform the 
Chittrakoote Ram Lila, Narsingh Lila, Bawan Dvadashi and Holi, to 


receive the offerings on’such occasions, to realize subscriptions in respect 


of them, and for a perpetual injunction restraining the defendant from 
interfering in any way with the plaintiff's right to perform these pageants 
and from receiving subscriptions and offerings and taking any income 
from the said pageants. 

(2) There was a further prayer for the recovery of Rs. 20 which it 
was alleged the defendant had without any right received from certain 
persons in connection with the pageant. 


In the plaint tt was alleged that the plaintiff with his ancestors had 
always arranged. and performed these pageants ; that the money realized 
° L: P. A. ror of r909;- -5 Ke aS re 
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from subscriptions and offerings was in the first instance used towards 

meeting expenses, and the balance, if any, was the perquisite of the 
plaintiff and his ancestors—that in the aforsaid pageants, recitations are 
given of the Ramayan, those have always been under the supervision 
of the plaintif and of his ancestors, that one Dina Nath used to act as 
Vyas or reader at these recitations ,and used to receive the subscriptions 
and offerings made at them; that Dina Nath suffered from ill health 
and used to take help occasionally from the defendant; that the 
defendant taking advantage has begun to interfere in the pageants, to act 
contrary to the wishes of persons who come to see them and has heen 
setting up a claim to be the proprietor of the Chittrakoote Ram Lila; 
that he in a similar manner interferes with the Nar Singh Lila, Bawan 
Dvadashi and the Holi—all of which pageants have been for centuries 
exclusively managed by the plaintift and his ancestors. 


In defence it is urged that the pageants are performed on behalf of 
and by the aid of all the Hindu community. „It is denied’ that Dina'Nath 
Vyas was a reader with power of passing on and devising the duties of 
Vyas to his descendants, 


: - È 

The defendant denies interference with the realization of subscription. 
It is also added that the claim is not cognizable by a Civil Court, and it 
cognizable, is barred for want of sanction under section 539. 


The defendant alleges that he was appointed Vyas, of the pageant 
during the time of Mahant Ramji Das with the consent and permission 
of the entire Hindu community some 25 years ago ; that he has been “per- 
forming the duties of the office, receiving fees for the same and managing 
the same. 


The court of firstinstance held that the suit was cognizable, that 
sanction for its institution under section 539 of the Code of Civil Procedure 
was not required ; that the defendant is onlya Vyas and nothing more. 
He has -no right of management and that his acting as Vyas has been 
with the :mplied consent of Murli Dhar Mahant and Dina Nath Vyas, 
It accordingly decreed the plaintiff’s claim. i 


In appeal the District Judge confirmed the view taken by the Munsif 
_ that the defendant acted merely as a subordinate official under the plain- 
tiff and cannot question the plaintiffs right to manage the pageant. He 
held that the plaintiff’s right to act as Mahant of the Lila should be recog- 
nized and the defendant prohibited from interfering with it m any way. 
The defendant was specially prohibited from receiving any subscription 
or offerings at the Ram Lila, from interfering in its management except 
under the order ‘and with the consent of the plaintiff. He was, however, to 
remain Vyas of the Chittrakoote Ram Lila pageants receiving such 
perquisites as he had hitherto been receiving. 
"~ 


The plaintiff comes here in second appeal and contends that as he 
has been found by the court below to be Mahant of the Ram Lila, the 
defendant should not be held entitled to continue as Vyas of the same, 
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The. defendanfis not a fit and proper person to continue as Vyas and is 
liable to dismissal or removal at any time. The defendant filed objec- 
.tions under section 561, contending that heis entitled to exercise all the 
rights of the Ram Lila including riding on the čan (this is the technical 
name of the chariot of the gods, at times their throne and at others their 
chariot), and the plaintiff should not have been held proprietor of the 
Ram Lila. ` ` - 


By an order of this Court, it has also been found by the court below, 

` that no portion of the recitation of the Ramayan ‘which is done under the 

direction of the Vyas takes place at any temple or shrine. ` Both sides agree 

that this is a correct finding. The District Judge has also found that the 

subscriptions and offerings taken in connection with the pageant are not 

taken in connection with any temple or shrine. The plea as to jurisdic- 

‘ tion was hotly argued. No case exactly on all fours was put before me as 
a precedent. 


Section 11 of Act XIV of 1882 lays down that the Court shall have 
jurisdiction to try all suits of a civil nature unless the suits be such that 
‘the cognizance of them by a Civil Court.is barred by any enactment for 
the.time being in force. It is not suggested that any enactment stands a 
bar. The argument is that the subject matter of the suit is not one for 
which any action of a civil nature will lie. 


In this connection the explanation attached-to section 11 is of import- 
ançe. That explanation in clear words says, that the right to property or 
to-an office is expressly understood by the law in force in India as a sut of 
a civil nature. On behalf of the respondent the answer to this is that the 
pageant, although religious services are performed in connection with it, 
in substance does not differ from a procession organised and conducted by 
volunteers. The subscription towards its maintenance and conduct are 
voluntary subscriptions. No person is under any compulsion of any kind 
to subscribe and it is perfectly within the power of any individual to 
organise and carry out a similar pageant or procession. In support of 
this contention the respondent puts forward the cdse of Barsati and others 

. V. Chamru Randu and another (1). In that case the plaintiffs sued for a 
“declaration that they were the Chaudhris of certain bazars, that the 
defendants were not the Chaudhris of the said bazars and not entitled to 
take Chaudhri’s dues. In that case, as in the present, the plaintiffs asked 
for an injunction restraining the defendant from offering obstructions to 
the -plaintiffs taking their dues and realizing dues themselves.. In that 
case, 45 in the present, the fees paid to the Chaudhris were voluntary pay- 
ments and it was held that the plaintifs had no right which could be 
enforced by a suit in the Civil Court. For the reasons and on the same 
principle it is urged that the present suit should stand dismissed. 


I was also referred to the casé of Beharee Lall v. Baboo and others (2), 
This case adopted the law laid down in Hur Lall and anothr vu. Jeorakhan 
(1) [1907] 4 A. L. J. R. 715. 
a -~ (2).[1867] N. W. P., H. C. R., 80 
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Lall and others (1). The principle laid down as to whethera suit of this 
nature was or was not cognizable, was based entirely on the nature- of the 
offerings sued for, “ the distinction between offerings on festive or other 
occasions and of offerings at shrines and temple should,” the Judges ob- 
serve, “be carefully looked to in cases of this kind. The successive deci- 
sions of this, and the Presidency Courts, carefully observe the distinction 

referred to, ruling that for the former description of cases, a suit in a 
Civil Court will not lie, while for the latter it will.” 


The offerings made toa family priest by his employees according to 
the learned Judges should not be subject matter fota suit cognizable by the 
Civil Courts, but a suit for the right to offerings collected at a shrine or 
temple from worshippers or pilgrims; would be a suit cognizable by the 
Crvil Court. - > 

It was in consequence of this argument that I referred to the court 
below the issues upon which fiñdings have now been returned. If no other 
point arose for consideration in this case, I should find ıt difficult to distin- 
guish the present case from those already quoted But it seems to me 
that we have in this suit to remember that while the plaintiff is on the 
one hand suing for ã declaration that he has a right to perform and “to 
conduct these pageants and to receive the offerings thereof, he is also 
asking for an injunction restraining the defendant from interfering in any 
way with his rights in the conduct of these pageants. The suitis not one 
-for a declaration that he is entitled to recover fees or subscriptions from 
persons whether they are willing or unwilling to pay such fees and subscrip- 
tions. 2 

This was the main point in the case of Rarsati and others v. Chamru 
Kandu and another (2) and in the other rulings already cited. Now as I 
understand the plaintiff, his suit is on the one hand a suit by one who 
claims to be the holder of a dignity for the enjoyment of the rights and 
privileges attached to that dignity together incidentally with the offerings 
made by willing persons tohim as the person who holds that office ,or 
dignity. ; 

_ On the other hand it is an ordinary suit brought by a master for an 
injunction restraining his servant from interfering with the master and 
continuing to act as he acted before with the permission and consent of 
such master. 


+ 


Now I am notat all satisfied that the test to be applied to a case of 
this kind is if I may so term it, “The topical ” test. India is a country 
where open air pageants have been recognized and organized for centuries 
past and are still organized and recognized without any limitation to `a 
particular shrine or temple. Year by yea in all Hindu cities ‘of: any 
importance the Ram Lila is organised and conducted not as an appanage 


NS 


of any particular temple. 
(1) [1862] S. D. A, 314. 
(2) [1907] 4A. L. J. R715. z i 
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The Munsif who tried the case in the first instance was a Hindu Cıvıl. 
gentleman dealing with matters of which he must have considerable = 
‘knowledge as a’‘Hindu. The learned Judge who tried the case in first 1919; 
appeal was also a Hindu gentleman whose reputation for knowledge in these CHUNNU 
questions is a matter of publıc-notoriety. DaT Vyas 

Both these courts held that these pageants which apparently all form Basu NAND AN. 
various parts of the Chittrakoote Ram Lila are celebrated from public sub- — 
scriptions, that the Chittrakoote Ram Lila belongs to the Mahant who has Kuen, AWC. J. 
been the plaintiff’s great -grandfather, Brindaban, his grandfather, Ramji, 

* his father, Murli, and now he, the plaintiff. The will, dated 19th August, 
1893, shows that the testator was the Mahant of the Ram Lila, that it 
- was to continue as it had continued in his time. The evidence also shows 
that the Mahant is in charge of the dresses and other property of the Lila 
and collects subscriptions and defrays the expenses, taking the profits and 
losses. The public of Benares who subscribe to the fair say they are 
nòt its owners. The office has continued from father to the son and 
the show is said by some of the witnesses to be as old as the time of one 
Megha Bhagat who flourished ın Sambat 1600 or thereabout. It is not 
known who was the Mahant before Brindaban. But from him down- 
wards to the plaintiff the evidence is very unanimous. The Mahantship 
is thus an office with certain duties attached to it. It has also certain 
tights attached to it and is nota mere dignity. 

. Itseems to me that some help can be gained from the principles 
laid down by their Lordships of the Privy Council in the case Sri Sunkur 
Bharti Swami v: Sidha Lingayah Charanti (1). Here the right claimed 
by a Mahant was a right to-be carried crossways ina fal/ki in the heart 
of a religious procession. In dealing with the issue raised in this case, 
their Lordships observe as follows :—‘The usurper of a dignity is guilty 
of a wrong which is, to a certain degree prejudicial to every one who has, 

a just title to the dignity ; and the manner in which such a wrong isto 
be redressed must depend upon the municipal laws of each particular 
country. There may be no remedy, except by application to the execu- 
tive Government, to punish the usurpation, or there may be a remedy to 
every one whose dignity, is lowered by the usurpation in a right of action 
against the usurper. Even in this country it would appear that in ancient 
times, when armorial bearings were assumed without authority, the 
family who had a right to bear them might sue in the Court of the Earl 
Marshal and might obtain an inhibition. The right of adavi palké is of 
quite as substantial a nature, and the Western nations, who attach so 

much importance to titles, orders and decorations, have no pretence 

for treating with levity the marks of distinction conferred by the sover- 

eign authority and highly valued in the East, such as the right to wear a 

particular button, to use a fan made from acow’s tail or to be carried 

crossways in a palanquin.” 

It is true that in the present case the appellant does not allege that 
the dignity rests upon.any grant made: by a sovereign power and therein 


(1) [1843] 3 M. I. A. 198, 217. 
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his case differs from the precedent just cited ; but the observations quoted 
have this value that they set out the principle upon which-such actions 
fall or do not fall within the cognizance of the Civil Courts. The -words 
contained in section 11 of the Code of Civil Procedure, 1882, appear-to be 
ample enough to include the present suit. 


There is nothing to limit the word “ office” contained in the explana- 
tion to section 11 to an Office established only by the Crown or by Statute. 
Many a Mahant holds the office of Mahant not by virtue of a specific grant 
conferred upon him by the ruling power but owing to his election or 
elevation to that dignity by the votes of others or by virtue of some long 
subsisting custom. Here it has been found thatthe right to conduct the 
Chittrakoote Ram Lila has, by the Hindu public of Benares, been reposed* 
in the hands of the plaintiff and his predecessors for some generations back. 
It may be that the Hindu public who repose this trust in this particular 
line of succession may have the power of diverting it, but for the present, 


ne plaintiff holds the office and his suit isa suit in which the right to that 
office i is contested. 


In Dino Nath Chuckerbutty v. Pratap Chandra Goswami (1), a! suit 
for the declaration and enforcement of a hereditary right to officiate as 
priest at the worship performed by voluntaries at the foot of a certain tree 
and also to have a share in the offerings made to the deity, was held to be 
clearly maintainable. The right asked in that case was not said to be 
based upon any grant derived from the sovereign power. 


On the other hand the Bombay High Court in Narayan Vithe Parab 
and others v. Krishnaji Sadashiv (2), held that a suit claiming the right to` 
Dbe the first to worship the deity on certain occasions and to receive gifts 
of rice, Cocoanut, &c., being a suit for mere dignities and unaccompanied 
with emoluments was not cognizable by a Civil Court. 


In the opinion of the learned Judges who decided the latter case, the 
trifling gifts were merely symbols of recognition and marks of respect and 
could not be regarded as emoluments. 


I do not think that in the present case it can be said that the sib 
scriptions, voluntary though they are, are mere symbols of recognition and- 
marks-of respect. They are apparently of a more substantial nature than 
that. The plaint which sets out only those subscriptions which the 
defendant is said to have taken, puts those subscriptions at Rs.20 The 
amount was not challenged in the defence. All that was challenged, was 
the plaintiff’s right to recover from the defendant. It may safely then be 
held that the offerings which go on the_ occasion of the Chittrakoote Ram 
Lila to the plaintift are of more value than Rs, 20 and are substantial, and 
although they are not connected with any particular shrine, tree or temple, 
they make the present case a suit in which the'right not only toa dignity- 
but to an office with perquisite and emoluments, is contested. 


G) [1899] I. L. R., 27 Cal., 30. 
(2) [1885] I. L. R., 10 Bom., 233. 


VOL, VII] HIGH COURT. 535 


I hold, therefore, that this part of the plaintiff's suit is clearly cognizable 
by the Civil Court. 

As regards the second portion of the suit, it has been found by the lower 
appellate court that the defendant holds office by the consent and 
appointment of the plaintiff. The learned Judge describes the defendant 
as a subordinate official under the plaintiff. 

It is difficult to understand how after that finding the learned Judge 
held that the defendant should not be obstructed in actinig as Vyas of the 
show so long as he conducts himself properly. 


‘Lhe plaintiff's allegation in the plaint concerning this part of the case 
is that the defendant who was engaged to help has begun to interfere 
in every part of the Ram Lila, to act against the wishes of respectable 
persons of Benares, has been acting against the right of the plaintiff and 
his ancestors, to tell'people privately that he is the proprietor of the Ram 
Lila, &c., and has misappropriated offerings made at the Chittrakoote and 
Ram Lila pageants. Ali this was denied by the defendant. ‘The lower ap- 
pellate court in a somewhat confused finding holds that the defendant has, 
while acting as Vyas, forced himself into public notice, has not been using 
his power well and has been lording it over the officials and other people 
connected with the Ram Lila. Upon this finding I consider the plaintiff 
is entitled to ask that the defendant be perpetually enjoined from the 
assertion of rights and commission of acts contrary to the right of the 
plaintiff. 

What has to be considered is whether, on the whole, the conduct of 
the respondent has been such as -to amount to a breach of confidence. 
The acts complained of are not simple isolated acts ; they are many and 
repeated. . 

This being so, I decree the appeal, set aside the decree of the court 
below and restore that of the court of first instance. The appellant 
will get the costs of this appeal. The objection is dismissed with 
costs. 

The defendant thereupon appealed under section 10 of the 
Letters Patent. 


Satish Chandra Banerji, for the appellant — 
The suit was not'a suit of a civil nature within the mean- 
ing of section 9 of the Civil Procedure Code. The case of 
Sunkur Bharti Swami v. Sidha Lingayah Charanti, [1843] 3M. LA, 
198, 

on which the plaintiff relied did not decide the point under 
consideration. No right to property or office was involved in 
the. present suit, as the payments were purely voluntary. The 
public at Benares could not be compelled either to subscribe 
or to entrust the management of the show to the plaintiff. 
It.was open to. anybody to -organise a similar pageant and 

the plaintiff could not get an injunction. 
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He relied on 

Madhusudan v. Shri Shankaracharya, [1908] 1. L. R, 33 Bom. 278. 

Barsati v. Chamru, {1907} I. L R., 29 All, 683. 

Hur Lall y. Jeorakhan, [1862] N. W. P., S. D. A, 314 

Tholappala v. Venkata Chaz ltt, [1895] I. L. R., 19 Mad., 62. 

Subbaraya v. Vedantachariar, [1905] I. L R, 28 Mad, 2 

Narayan Vithe v. Kishnaji Sadashiv, [1885] I. L. R., 10 Bom., 233. 

Lokenath Misra v. Dasarathi Tewari, [1905] I. L. R., 32 Cal., 1072. 

“The ruling in Dino Nath v. Pratap Chandra, (1899] 1. L. R., 
27 Cal., 30, relied on by the Hon’ble single Judge was not 
applicable in asmuch as the suit there related to a shrine. 
There was a distinction to be made between personal and 
local offices. ` 

Woodroffe and Ameer Ali, Civi? Procedure, 85. 

Tej Bahadur Sapru, (with him Gokul Prasad), for the res- 
pondents :— 

The question was whether the suit was ofa civil nature 
within the meaning of section 9 of the Civil Procedure Code. 
The suit related to an office and the emoluments of that 
office, The plaintiff held the office of the manager of the 
pageant, and his ancestors held that office before him. 

[BANERJ!, J.—There are no emoluments attached to the 
office]. , 

[STANLEY, C. J—He is merely the manager of a religious 
procession]. 

He had a legal right vested in him. It was not merely 
a question of voluntary payments. The very fact of there 
being emoluments brought it within section 9. 

[BANERJI, J.—There are no emoluments. He appropriates 
the profits.] i 

The plaintiff did not object to the defendant holding an 
independent pageant of his own. Ram Lila was a religious 
procession. Persons who went there made offerings to persons 
representing the original historical personages. But for the 
offerings the procession would not take place. ' The position 


-of the Mahant was that of an officer. 


An office did not mean an office created by the Crown-or 
by statute or by some constituted authority, Any section of 
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the public could create an office. Only two things have to be 
proved under section 9, vzz., that there is (i) a right to property, 
or (ii) a right-to an office. The present suit did come under 
the second head. “Office” is a very comprehensive term, see 
Webster's Dictionary. , i 
[STANLEY, C. J., referred to Wharton’s Law Lexicon, and 
asked if the proprietor of a circus could be said to hold an 
office. ] 4 i 
[BANERJI, J.—Does the office carry any rights which may 


be enforced against others, and can the plaintiff in turn be 
compelled to do any thing? ] 


The public could restrain him from doing any thing incon- 
sistent with the duties of his office. 


. _ [BANERJI, J—There is nothing to regulate his duties. His 
case is like that of the Choudhri of a bazar.] 


He cited 
Sri Sunkur v. Sidha L ingayah, [1843] 3 M. I. A, 198. 
Krishnama v. Krishnasami, [1879] T. L. R., 2 Mad., 62, 63. 
Kalikanta v. Gouri P¥asad, {1890} I. L. R., 17 Cal., 906. 
Mamat Ram v. Bapu Ram, [1887] I. L. R., 15 Cal., 159. 
Hashim Saheb v. Ahmed Saheb, [1888] I. L. R., 13 Bom., 427. 
Satish Chandra Banerji, in reply. i 
The alleged right of the plaintift was not to an ‘office’ 
within the meaning of section 9 of the Civil Procedure Code. 
There`could be no such office unless there were some duties im- 
posed on the plaintiff. The public at Benares had no right to 
compel the plaintiff tọ perform the Lila: In the case in I. L. R., 
17 Cal., the offerings had to be made out of temple funds. 


The effect of a decree in favour of the plaintiff would be 
to give him an exclusive right. It could not avail against the 
community at large at Benares. - The people at Benares had 
no corresponding right against the plaintiff and he was under 
no obligation to organise the pageant every year. ` 
~ v 7 . . J, 

The judgment of the Court was delivered by ark 
“STANLEY, C. J.—In the suit out of which this appeal 
“has ‘risen,’ the plaintiff-respondent, Babu Nandan, seeks a 
‘declaration that he, has a right to perform at Benares a re- 
- ligious pageant (Ram Lila), styled Chitterkoot, Narsingh Lila, 
Bawan~Dwadashi and Holi which are performed every year 
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from Kuar Badi gth to Kuar Sudi 15th, and to receive the 
offerings given on the occasion and to realise subscriptions 
and for an injunction to.restrain the defendant from interfer- 
ing in any way with plaintifi’s right to perform these.cere- 
monies and from receiving subscriptions and offerings, or from 
taking any income which might accrue from the said pageants. 


The defendant in his written statement. amongst other 
pleas denied the right of plaintiff to perform the Zz/a alleging 
that it was performed on behalf of and by the aid of all the 
Hindu community. He denied that the pageants in question 
were exclusively performed by the plaintiff, and he further 
pleaded that the claim was not cognizable by.a Civil Court. 
He also asserted that he was appointed Vyas of the Lila 25 
years ago and has been performing the duties of that office 
ever since and been in receipt of the fee for the puja. He 
further alleged that he, under the direction of the officers of 
the district, managed the Ram Lila, and that the plaintiff has 
no right to interfere with him in that office, 

The court of first instance granted the plaintiff a perpetual 
injunction as claimed and dismissed the rest of the plaintiff's 
claim. 

On appeal the District Judge modified the decree of the 


court below, giving an injunction to the plaintiff, prohibiting 


the defendant from receiving, collecting, or using any subscrip- 
tion or offering at the Raw: Lila and from interfering in its 
management except under the order and with the consent 
of the plaintiff, but declaring that the defendant should remain: 
the Vyas of the Lita, receiving the perquisites, he had hitherto 

From this decree a second appeal was preferred. . The 
learned Judge who heard it before deciding the appeal referred 
two issues to the lower appellate court for determination, 
namely :— 

(1). Whether any portion of the recitation of the Ramayan 
which is done under the direction of the’ Vas takes place in 
any temple or any shrine? : : ` 


(2). Whether the subscription and’ offerings ` said to be 
taken in connection with the Razz ‘Lila in question are ‘taken 


at or in connection with any temple or shrine ; and: ifiso, what 
temple or shrine? ts de a zt 
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The answers to both these questions were in the negative. 
The learned Judge of this Court set aside the decree of the 
lower appellate court and restored the decree.of the court of 

„first instance. He referred toa number of authorities includ- 
ing the case-of Beharee Lall v. Baboo and others (+), in which 
the law as laid down in Hur Lall and another v. feorakhan 
Lall and others (#), was adopted and, observed that the 
principle enunciated in that~ case as to whether a suit of this 
nature was or was not cognizable by a Civil Court was based 
entirely on the nature of the offerings sued for and he quoted 
‘the following language of the Judges, vzz.,—“The distinction 
between offerings on festive or other occasions and offerings 
at shrines and temples should be carefully looked to in cases 
of this kind. The successive decisions of this and the Presi- 
dency Courts observe the distinction referred to, ruling that 
for the former description of cases, a suit in a Civil Court 
“will not lie whilé for the latter it will” Then the learned 
Judge remarked “the offerings made to a family priest by his 
employees according to the learned Judges should not be 
subject matter for suit cognizable by the Civil Court, but a 
suit for the right to offerings collected at a shrine or temple 
from worshippers or pilgrims would be a suit cognizable by 
the Civil Court. He then observes :—* It was in consequence 
of this argument that I referred to the court below the issues 
“upon which findings have now been returned. If no other 
point arose for consideration in this case, I should find it 
difficult to distinguish the present case from those already 
quoted.” Then he goes on to observe: “ But it seems to me 
that we have in.this suit to remember that while the plain- 
tiff is on the one hand suing for a declaration that he has 
aright to perform and to conduct these pageants and to 
receive the offerings thereof, he is also asking for an injunction 
restraining the defendant from interfering in any way with his 
- rights in the conduct of these pageants. The suit is not one 
for a declaration that he is entitled to receive fees or subscrip- 
tions from persons whether they are willing or unwilling to 
pay such’ fees and subscriptions.” He then reviews the 
‘authorities and’ ‘dealing with the subscriptions received by 
the organisers of the Z/a“ observed: “I do not think that 


_ (1) [1867] N.-W. P. H. C. Rọ 80. (2) [1862] S. D. An 314. 
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in the present case it can be said that the subscriptions, 
voluntary though they are, are mere symbols of recognition 
and marks of respect. They are apparently of a more sub- 
stantial nature than that...... and although they are not con- 
nected with any particular shrine, tree or temple, they make 
the present case a suit in which the right not only to a dignity 
but to an office with perquisites and emoluments is contested.” 
He therefore held that the plaintiff's case was cognizable by 
the Civil Court. i 
© From this decision this appeal under the Letters Patént - 
has been preferred. The only contention put forward on 
behalf of thé appellant before us is that the suit is not 
cognizable by a Civil Court. 


Now let us see what are the facts. ‘The plaintiff is a” 
youth of tender years who cannot, for years to come organize 
and manage a pageant. The suit was filed on his behalf by 
Jamna Prasad, his maternal uncle. Jamna Prasad died during 
the pendency of the suit, and it is now carried on under the 
guardianship of one Gulab Das. As we have pointed out 
the pageants in question are not connected with any shrine or 
temple or locality. They are merely processions through the 
streets of Benares at which religious writings are recited. These 
pageants were carried out by the father, grand-father and 
great-grand-father of the plaintiff, who collected subscriptions 
for the purpose and received offerings. They were under no 
obligations to organize or carry them out, but did so volun- 
tarily, defraying themselves the initia] cost and appropriating 
to their own use any balance of subscriptions and offerings 
which might remain after satisfying all expenses. The orga- 
nization of the pageants is purely optional. There is no 
duty or obligation cast upon any body to organize them. Ít 
is admitted that the Hindu community is entitled to sub- 
sidize any person it may please to carry out these pageants ; 
and it is clear that if they are to be organized in the future, 
some person other than the plaintiff who is a youth of ten 
years, must undertake the work. Under such circumstances 
it is difficult to understand how the plaintiff can maintain a 
suit for the declaration and injunction which he has claimed. 
He holds no office and he is entitled to no emoluments. No 
doubt in view of the fact that his ancestors before him have 


y 
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for many years conducted the pageants, if he were of full age 
-and capable of organizing and conducting them, the Hindu 
community of Benares might be disposed to give their subscrip- 
tions and offerings to him in preference to any other member 
of the community but there is nothing to compel them to do 

‘ Moreover, he is under no obligation whatsoever to under: 
ke any responsibility in the matter of pageants. < ‘Tt is quite 
possible that the Hindu community who are not represented 
in this litigation may, under the circumstances wish the Lila 
to be organized and conducted by the defendant-appellant. 
In view of his services in the past they may consider him a 
suitable person to carry it out, or at least take partin it. But 


_ if the injunction which has been granted be allowed to stand, 


‘he would be precluded from acceding to such wish on the 
part of the Hindu community. . This appears to be most un- 
-reasonable. 


A number of cases have been cited, but none of them 
-closely resembles the case before us. In the view which we 
take it is unnecessary to refer-to the majority of these cases. 
The case which perhaps most nearly resembles the present 


is that of Tholappala Charlu v. Venkata Charlu(*). In that 


‘case the plaintiff as Anagundi Raja Guru claimed to be en- 
titled to the hereditary office of Samayacharam, which was 
not connected with any particular temple and no specific 
pecuniary benefit was attached to it. The duties of the 
office were to exercise spiritual and moral supervision over 
persons wearing certain caste marks in a certain tract of 
country.’ The defendants claimed the office and had collected 
voluntary contributions in the character of the holders of such 


“office. It was held that the suit was not cognizable by a 


Civil Court. Thiscase is unlike the case of Srinivasa v. 
Tiruvengada and others (*), in which the plaintiffs claimed 
an hereditary right to distribute water and gold crown to cer- 
tain persons at a certain festival in a temple at Srirangam. 
In that case‘ the courts found that the plaintiffs had established 
their claim to the hereditary- office’ mentioned in the plaint. 
In delivering judgment, COLLINS, C. J, and PARKER, J., de- 
scribed ,the ordinary test as to whether a suit of the kind was 
-cognizable or not as follows: “The ordinary test is whether 


“(1) [1895] I. L.R , 19 Mad., 62. (2) [1888] I. L. R11 Mad., 450. 
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there is any specific benefit attached to the office claimable in 
the nature of wages however small that benefit may be. If there 
be the right. to such benefit, is a question which the courts are- 
bound to entertain. In deciding that the suit was maintain- 
able, they pointed out that. the plaintiffs had a status in the 
temple as holders of a certain hereditary office and when that 
Status was violated they were entitled to be protected ‘by 
such processual remedies as were available in the circum- 
stances of the case, even though no legal dues or damages _ 
were payable to them. In this case the plaintiffs held an 
hereditary office which differentiates it from the case béfore us. 
In the case of Hur Lall and another v. Jeorakhan Lali and 
others(1), referred to above, the plaintiff sued the defendant 
for a share in moneys which they alleged had been collected 
by the defendants by asking alms in the city of Kanauj and 
to a share in which the plaintiffs stated they were entitled, 
It was found that there was no shrine or place where a man . 
had a real or even supposed right to collect and that there- 


-fore there was nothing tangible as there might be in the- 


case of a shrine, and that the suit was not cognizable by a 
Civil Court. In the judgment the learned Judges observe : 
“We have only therefore to determine whether this suit is of 
a personal nature, as relating to offerings made to a` family 
priest by’ his employees, in which case it would not be cogni- 
zable by the Civil Courts, or whether it is a suit for the right 
to offerings collected at a shrine or temple from worshippers. - 
or pilgrims.” Applying that test.they had no hesitation im 
deciding that the offerings were of-a personal nature and 
quite irrespective of any shrine, temple or the like, and conse- 
quently that the case was not cognizable by a Civil Court. 
After full consideration of the case we.are ‘unable to agree 
with the learned Judge of this Court and with the lower court 
in the view of this question which commended itself to them. 
The plaintiff in our judgment holds no office whatever such 
as is contemplated-by section 9 of the Code of Civil Proce- 
dure. He is not entitled to any emoluments in connection, 
with the Lz/a, and the pageants are not held in connection: 


with any shrine, or temple or sacred spot. We therefore- 


allow the appeal. We set aside.the decrees of the learned Judge- 
of this ‘Court and also of the courts below and dismiss the 
plaintiff's suit with costs in all courts. . ~~ i 

f ' (1) [1862] S. D. A; 314. RES T 
S. M. ie a © ., Appeal decreed. 
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` PARMANAND AND ANOTHER 


“Versus |. 
© JAGAT NARAIN" _ 

Principal and agent—Sutt for accounts by principal—No set off pleaded by 
agent—Involves an undertaking to pay whatever is found due to 
agent—No claim for set off necessary—Civil Procedure Code (Act XIV 
of 1882), sections 215A, 216— Decree in account cases. 

A suit for accounts by a principal against an agent, where the agency 
is not denied; necessarily involves an undeitaking by the plaintiff to 
pay to the defendant any sum that may be found due to the defendant 
by him on the taking of accounts, and it is unnecessary that the defendant 
should plead a set off or counter claim. 

Hence, where a suit was brought against an agent for rendition of 
accounts, and the agent expressed himself as ready and willing to render 
the accounts, but alleged that on such accounts being taken, money 
would be found to be due to him without specifically praying for a decree, 
and the court granted a decree to the agent upon the finding that money 
was really due to him, Ae/d that the decree was justified with reference 
to the provisions of sections 215A and 216 of the Code of Civil Procedure, 


1882. 

SECOND APPEAL froma decree of Louis Stuart, Esq., 
District Judge of Meerut, modifying a decree of Soti Raghu- 
bansa Lal, Subordinate Judge of Meerut. 


Suit for accounts against an agent. 

The facts were briefly as follows :— 

The plaintiffs brought this suit against their agent for 
rendition of accounts and for recovery of the amount which 
might be found te be due by him. The defendant, in his 
-written statement, admitted the agency, signified his willing- 
ness to render accounts and stated that on thé accounts 
being taken it would be found that the sum, Rs. 2,056 was due 
to him from the plaintiffs. He did not, however, specifically 
pray for a decree for that or any other amount. The Sub- 
ordinate Judge found that nothing was due to the plaintiffs, 
but that Rs. 487 were due to the defendant and dismissed the 
suit. The plaintiffs appealed, and the defendant also filed cross- 
objections under section 561, Civil Procedure Code, in which 
he stated “that the lower court should have passed in favour 

fee : i * S, A. No. 179 of 1909. 3 
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Civit. of the defendant a decree for the amount which was found 


1910 due to him after settlement of account.” - He did not, how- 
Pauwawann EVET, pay the court fees for the amount. The District Judge 
dismissed the plaintiffs’.appeal, and finding that the sum 
of Rs, 1,887 was due to the defendant, gave him a decree 
for that amount conditional on his paying the requisite court 
fees in respect of both courts. (The condition was fulfilled.) 
The plaintiffs thereupon appealed to the High Court against 
the decree passed in defendant’s favour. 

Sundar Lal (with him Moti Lal Nehru), for the appellants, 
contended that the court should not have passed a decree 


in defendant’s favour as the defendant bad not prayed for a 
decree or claimed -a set-off. 


[TUDBALL, J —Why should the defendant be driven to a 
second suit when the questions between the parties have all 
been settled in this suit?] , 


v. 
TAGAT NARAIN, 


`~ 


The question was whether the court could rightly grant 
the defendant a decree when he had not claimed a set-off 
under the provisions of section 111, Civil Procedure Code 


i (1882), or paid the requisite court fee with the written state- 
ment. 


- [RICHARDS, J.—But section 111 is not applicable; for 


the suit is not a mere “suit for money,” but it is something 
more. ] ` 


[TUDBALL, J—How could the defendant come in under 
section 111? It was not “an ascertained sum of money” 
that he could claim to set-off.] 


He cited 


z ` Wan Karay Phaw v. Ko Htaw Ah, [1886] I. L. R., 13 Cal, 124, P. C. 
The issue framed was, “what sum, if any, is due to the 
plaintiff?” That was the only question to be decided, and 
the court: should not have gone beyond it to find what sum 

was due to the defendant and to pass a decree for the sum, 


Tej Bahadur Sapru (with him Durga Charan Banerjee), 
for the respondent, was not called upon, 


Richards, J RICHARDS, J.—This appeal arises out of a suit in which 
i the plaintiffs claimed that an account should be taken 
between them and the defendant as their agent and a decree 
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might be granted for the amount that should be found due 
on the taking of accounts. The defendant never denied his 
agency. He said he was always ready and willing to render an 
account, and in paragraphs Ig and 20 of the written statement, 
he alleged that there was money due-by the plaintiffs to him 
which be had demanded. The accounts have been taken 
and on the taking of accounts the, court has found that no 
money was due to the plaintiffs by the defendant but there 
is a sum due by the plaintiffs to the defendant. A decree 
has been ‘given in favour of the defendant for the amount so 
found due. The only point. argued in the present appeal 
is that the defendant not having claimed a set-off against 
the plaintift’s claim, no decree could be passed in his favour 


for any money due to him from the plaintiff on the taking _ 


of accounts. In our opinion this plea is not well-founded, 
It is true that the plaintiffs in their plaint claimed that a 
decree might be granted for whatever might be found due 
on the taking of accounts; nevertheless the plaintiffs’ suit 
was in truth and in fact a suit for accounts against an agent. 
In ouropinion such a suit necessarily involves an under- 
taking by the plaintiff to pay to the defendant any sum that 
may be found due to the defendant by him on the taking 
of accounts, and it is unnecessary that the defendant should 
plead a set-off or counter claim. We think that the decree 
of the court below was quite justified by the provisions of 
sections 215A and 216 of Act XIV of 1882 which was in 
forcë at the time of making the decree. in the written 
statement the defendant expressly stated that on taking of 
accounts a certain sum would be found due to him. The 
appellants rely’ on the ruling in the case of Nan Karay 
`- Phaw v. Ko Htaw Ah()). In our opinion this ruling does 
There the defendant denied the partnership 


not apply. arer 
; a dent claim against the plaintiff. 


and had made an indepen 


“We dismiss the appeal with costs including in this Court 


fees on the higher scale. 


B. K.M Appeal dismissed, 


(1) [1886] I. L. R 13 Cal, 124, P. C. 
Cf.+— Goswami Chandra Deoji v. Durgapada, ante p. 105.-—=Ed.] 


` 
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Court Fees Act (V11 of 1870), section 7—Schedule 11, clauses 3, ¢——Sttt 
1910. Jor dissolution of partnership—Preliminary decree—Appeul against— 
Ad valorem fee— Change in Civil Procedure Code—E fect of— 





April, 2. 





In an appeal from a decree passed in a suit for the dissolution of 
partnership, whether the appeal be from the preliminary or the final- 
decree, the amount of fee payable is to be computed according to the 
amount at which the relief sought ıs valued in the memorandum of appeal. 


. TUDBALL, J. 


The change in the present Civil Procedure Code, making an appeal 
against a preliminary decree compulsory, does not in any way affect the 
matter of court fees. 


STAMP REFERENCE in an appeal filed by oné Bhola Nath. 


This was a suit for dissolution of partnership and accounts. 
: The facts were these :— 


The plaintiffs alleged that the defendants had an interest 
in the partnership to the extent of $. The defendants 
denied having any interest. The court below held in favour 
of the plaintiffs and passed a preliminary decree- for dissolu- 
tion and accounts. The defendants appealed and paid a 
court fee of Rs. 10 on the memorandum of appeal. The office 
‘reported that ad valorem fee should be charged. 


The appellants objected to the office report on the I 
ing grounds :— 


(1) Because the preliminary decree under Fe orm 21, Sche- ` 
dule 1, No. 21 of Civil Procedure Code, 1908, being only a 
declaratory decree and the only relief prayed in appeal being ` 
to set aside the declaration that the appellants are sharers ọf 
6 annas with defendant No. 1 in the disputed firm, a fixed fee” 
of Rs. 10 was sufficient on the memorandum of appeal under 
schedule II, No. 17 (iii) of the Court Fees Act. Si 


e (2) Because the object of the change introduced in the 
Civil Procedure Code of 1908, was to compel the aggrieved 
party to-appeal against the A decree at a moderate 
expense. ; pe ee 

(3). Because, under the Civit Proceduré -Code of 1908,” 


there is necéssarily more than one appeal from dectee. (preli- ` 
* Stamp Reference. 
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minary and final) in the same suit in certain cases; it was 
never intended by the legislature by the change in the law, 


that the parties should be obliged to pay ed valorem court fee 
upon memorandum of appeals twice over. 


(4) Because, under any circumstances, it is not possible 
to éstimate at a money value the subject ‘matter in dispute 
and a fixd fee was payable under column 17(iv), schedule IT 
of the Court Fees Act. ; : 

The stamp reporter replied as follows :— 


In continuation of my report, dated the 26th January, 1910, 


I beg to submit a few more points for consideration of the 
Taxing Officer. 


The change in procedure introduced by the new Code of- 


Civil Procedure does not affect the provisions of the-Court 
Fees Act except in so far as the Legislature has expressly 
amended or repealed them (vige schedules IV and V of Act 
No. V of 1908), Section 7, clause iv of Act VII of 1870, 
which governs the present case, does not find its place in any 
of the said schedules. Under the old Code too, in suits for 
dissolution of partnership, the courts had to passa preliminary 
decree declaring the rights of parties and laying down the 
lines on which the account had to be taken (viđe section 21 5 
and Form No. 132, schedule IV of Act No. XIV of 1882) 
-please see also the case of Biswa Nath v. Bani Kanta Dutta(?), 
and it was open to the parties to appeal against the prelimi- 
nary decree as well as against the final decree, both had to 
be charged with ad valorem duty computed according to the 
«valuation given in the memorandum of appeal. An appeal 
from a preliminary decree is generally. valued at the same 
amount as that at which the suit is valued—it being an appeal 
in a suit for accounts—while an appeal from a final decree is 
valued at the difference between the amounts alleged as due 
on one side and the other—the latter being an appeal ques- 
tioning the result of the accounts. 


The upshot of the appellants’ objection is dii as the E 
lature „has, by enacting section 97 of the new Code, made it 


‘compulsory for the party aggrieved þy.a preliminary decree - 


to appeal against it -w7zthin the pertod of limitation, it works a 
G) [1896] I L. R., 23 Cal., 406. 
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gread hardship upon them to be called upọn to pay ad valorem 
court fees twice over. I submit that in enacting the above 
section, the Legislature has only gi iven effect to the principle 
laid down in Boloram Dey v. Ram Chandra Dey (1) which 
was over-ruled in a later Full Bench decision of the said Court 


` in Khadem Hossein v. Emdad Hossein (7). The Legislature 


has not thereby effected any change in the law relating to 
court fees payable on such appeals. Be that as it may, what 
we are concerned with is to see whether the fee paid is in 
accordance with the law on the subject. This is a suit for 
accounts and the learned vakil for the appellants does not 
deny this. Turning to section 7, clause iv(/), we find that in 
a suit for accounts, the court fee isto be computed according 
to the valuation given in the plaint or memorandum of appeal. 
The mention of the words “Memorandum of appeal.’ I sub- 
mit, in clause iv to section 7 of Act VII of 1870, is significant, 
for, in other clauses to that section which deal with different 
classes of cases, the words quoted above have been omitted 
and the word “suits” only occurs. It therefore follows that 
in cases dealt with by this clause, a memorandum of appeal 
has to be charged with ad valorem fee calculated on the 
valuation given therein? Please see the case of Ladubhat 
Prem Chand v. Revichand Venichand (3). 

Article 17, clause iii of schedule II of Act VII of 1870, 
referred to by the learned vakil for the appellant has no appli- 
cation. It applies to cases of “quite a different nature. “The 
present-suit was not one for declaration but for accounts, and 
it is expressly provided for by section 7, clause iv(/). 

For the reasons stated above, I submit that the court fee 
payable on this memorandum of appeal should be ad valorem. 

Further, I submit, that by dint of section 8 of Act VII of 
1887, the value for computation of court fee is the same as 
that for purposes of jurisdiction. Its provisions apply to 
appeals also (vede I. L. R., 18 Bom., 207). 

Girdhart Lal Agarwala, for the appevents, an as 
follows :— : 

In the present appeal, the only question is whale or 
not the appellants are partners in the firm Ram Lal Bankey 


1) [1895; I. L. R., 23 Cal, 279. (2) [1gor]I. L. R, 29 Cal., 758. 
(3) [1881] I. L. R., 6 Bom., 143. 
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Lal. The relief sought is only a declaration that the appel- 
lañts are not partners and so under schedule II, article 17 
(iii) a paid fee ‘of Rs. 10 has been paid. Article 17 (vi) 
would also seem to apply inasmuch as the relief sought 


-in appeal, as far as the appellants are concerned is incapable 


of accurate valuation, The valuation put in the memorandum 
of appeal refers only to jurisdiction and not to court fee. 
Although the Suits Valuation -Act, section 8, provides that 
where with certain exceptions, the court fee is payable ad 
valorem, the valuation for the purposes of court fees and 
jurisdiction shall be the same, but (a) that Act was passed 
on 11th of February, 1887, and did not repeal any of the pro- 
visions of the Court Fees Act, (4) made a special provision 
for appeals (vide section 12), and (£), section 8 has nothing 
to do with cases in-which the court fee payable is not ad 
valorem. 


As to section 7 (6). of sub-clause iv, it appears, that it is 
inapplicable to the present appeal as there is no question of 
accounts involved in it. In some cases it has, no doubt, been 
held that every suit for dissolution of partnership is a suit 
for accounts, probably because in the second stage of sucha 
suit accounts are generally adjusted. But in the first stage 
when only the rights ofthe parties are to be declared, such 
a suit could hardly be treated a suit for accounts within 
the meaning of section 7 (iv) (f) of the Court Fees Act. 
The plaintiff was concerned with both stages, but the 


defendants-appellants are not concerned with the second 
at all. = í 


As the new Civil Proĉedure Code makes it compulsory for 
-the aggrieved party to appeal from’ the preliminary decree, 
if he likes to appeal at all with regard to the matters dealt 
with in the preliminary decree, it is really a great hardship 
upon the litigants, to be obliged to pay ad valorem court fee 
twice over, the point requires careful consideration as there 
has, up to this time, been no ruling under the new Code upon 
this question. í g 


; Even if the valuation put upon the appeal be wrong or 
in contravention of the Suits Valuation Act, that cannot affect 
_ the. question of.court, fee, rr Sune: 
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. No change has, of course, been introduced in the Court 
Fees Act so far as the present question is concerned, probably 
because it was quite unnecessary inasmuah as atticle 17 of 
that Act is wide enough to provide for cases not expressly 
dealt with in any other portion of the Act. The whole ques- 
tion is by no means quite free from difficulty, and it would be 
a great advantage to have the matter authoritatively set at 
rest-— 

The taxing Officer referred the case to the taxing Judge 
with the following report, _ 

This is a suit for dissolution of partnership which for 
purposes of Court Fees is treated as a suit for accounts and 
dealt with under section 7 iv (f) of the Court Fees Act. 


The facts bearing on the point for decision are simple. 
The plaintiff sued the present appellants, amongst others, for 
dissolution of partnership. The court of first instance passed 
a preliminary decree, declaring the present appellants to be 
liable for 6/16th of the profits of the partnership. They 
come in appeal against this decree alleging that they have 
no interest in the partnership at all, and asking this Court 
to set aside, as far as they are concerned, the preliminary 
decree of the court of first instance. The question is whether 
their appeal should be stamped ad valorem or should bear the 
fixed fee of Rs. 10 


Under the provisions of the new Code of Civil Procedure 
(section 97 and order 20, rule 5) it is necessary to take a 
separate appeal against a preliminary decree such as this. 
If this is not done, objection cannot he subsequently taken 
to it. Before the enactment of the new Code rulings on 
this point differed, but there can be no doubt that a party 
could, if he wished, appeal separately agaigst a preliminary 
decree. 


All this is only relevant to the point atïssue in so far as 
it relates to the question whether the alteration in the law 
has in any way affected the method in which the court fee 
payable on an appeal against a preliminary decree should be 
computed. The office contends that it has not. In so far as 
it appears to me that alteration in the law has merely cleared 
up a doubtful point as to the necessity for filing a separate 


o] 
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appeal against a preliminary decree, I think the contention 


` 


of the office is correct. ` 


The practice in this Court under the old law was that 
when an appeal against a. preliminary decree was separately 
filed, it, as well: as the appeal against the final decree, 
was stamped ad valorem. From the ruling in Ladubhat Prem 
Chand v. Revichand Venichand ('), this, would appear to 
have also beer. the custom in Bombay. It is also noteworthy 
that from the wording of the judgment in that case, there 
appears to have been no question but that the appeal if 
treatéd as an appeal against a decree, would have to be stamp- 
ed ad valorem. The learned counsel for the appellants in 
the present case contends that the appeal is governed by 
schedule II, article 17 (iii) of the Court Fees Act, he also 
snggests that it would be unfair to require a suitor to pay 
ad valorem fees both in his prehiminary as well as in his 
final appeal. The reply to the latter part of his argument 
seems to me to be that-this has always been the practice, and 
that as far as the method of computing the court fee is 
concerned, the law has not been altered. The first point of his 
argument, however, brings forward what to my mind is the 
rea] crux in the case, and that is does or does not the decree 
asked for, which is admittedly a-declaratory decree, involve 
consequential relief? In my judgment this question should 
be answerec in the affirmative. Most important consequential 
relief will accrue to the appellants in event of success. They 
will, in that case, be relieved of the responsibility for account 
ing for any share of the profits of the partnership business. 


The learned counsel has also referred to schedule II, 
article 17 (vi) of the Court Fees Act- This I dv not think 
can apply, as the subject matter in this appeal is essentially 
capable of valuation. 

As the whole question. is not free from difficulty, I refer it 
for your decision. 

The following judgment was delivered by 

“TUDBALL, J.—The question which has been referred to 


me for ‘decision by the Taxing Officer is whether this 
appeal be stamped with an ad valorem fee or should bear a 


~~ (1) [1881] L L. R., 6 Bom., 143. 
l 77T a» 
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fixed fee of Rs. 10. The suit out of which this appeal has 
arisen is a suit for dissolution of partnership and for taking 
of accounts. For the purposes of court fees this suit falls 


“under section 7, clause iv(/) of the Court Fees Act, and an 


ad valorem fee is to be paid according to the amount at, 
which the relief is valued in the plaint. The court of first 
instance has passed a preliminary decree. The appellants 
were impleaded as defendants, and the court held that their 
share in the partnership amounted to 6/16. Their case is that 
they have no interest whatsoever in the partnership. It is argu- 
ed on their behalf that all that they seek in this appeal is a 
declaration that they have no interest whatever in this partner- 
ship, and that the appeal therefore comes uuder article 17, 


_ clause iii or clause vi of schedule II of the Court Fees 


Act. The Taxing Officer, however, is of opinion that the 
appeal should bear an ad valorem fee according to the amount 
at which the relief sought is valued in the memorandum 
of appeal. It has been the practice of the Court in the 
past totake ad valorem fee in the cases of appeals from 
preliminary decrees in suits of the nature of the present 
one. The fact that it is now compulsory on the appellants | 
to appeal against the preliminary decree passed in such a 
suit does not affect the matter of court fees in any way, 
Section 7 of the Court Fees Act distinctly lays down that 
the amount of fee payable shall be computed in suits for 
accounts according to the amount at which the relief 
sought is valued in the plaint or memorandum of appeal. 
The language of this section seems to me quite plain. 
Whether the appeal be one from a preliminary decree or a 


. final decree, it seems to me impossible to hold otherwise 


than that an ad valorem fee must be paid according to the 
amount at which the relief sought is valued in the memoran- 
dum of appeal. In the present case the appellants have 
valued their relief at Rs. 21,69113-0. They must, therefore, 
pay an ad valorem fee on the above amount, or if the memoran- ` 


dum of appeal is amended, on the amount entered according 
to such amendment. 


x Reference answered accoratnely, 
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MUHAMMAD NASAR-ULLAH KHAN 
l versus 
MUHAMMAD ISHAQ KHAN.* 


Land Revenue Act (I11 of 1901, local), sections 117, 125— Lands held under 
a private partition claimed by defendant—No question of proprietary 
_ title— Appeal to District Judge—Duty of court making partition. 


In a suit for partition of revenue paying lands the defendant alleged 
that under a private partition he was in possession of certain lands and 
claimed those lands for himself. The Collector in appeal ordered those 
lands to be given to him. /e/d that no question of proprietary title 
was raised and no appeal lay to- the District Judge against the order 
of the Collector. 


Semble.—In making partition of property it is the duty of a Revenue 
Court, as far as possible, to allot lands held in severalty to the persons 


so holding them and any deficiency should be made good out of the _ 


common land. Tulshi Rat v. Gate Ram, |1904] A. W. N., 225, followed. 
Muhammad Jan v. Sadanand Pande, 1. L. R., 28 All, 394, distinguished. 

SECOND APPEAL from a decree of H. J. Bell, Esq., Dis- 
trict Judge of Aligarh, reversing a decree of G. C. W. Ingram, 
Esq, Collector of Aligarh, who modified a decree of Maulvi 
Muhammad Yawar Husain, Deputy Collector First Class, of 
Aligarh. -~ ' 

Suit for possession of land by partition. Question of 
appellate forum. 

The material facts appear from the judgment. 

W. K. Porter (with him Ghulam Mujtaba), for the appel 
lant. 

“Muhammad Ishaq (with him 2B. E. O'Conor), for the res- 
pondent. i a 


The judgment of the Court was- delivered by 


RICHARDS, J —Thé i facts out of which this appeal has 
arisen are shortly, agit follows :— “Muhammad Ishaq Khan 
made . an application in the Revenue Court for partition. 
Objegticns were filed by the appellant here, Muhammad 
a¢Ullah Khan. The purport-of these objections was 
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that there had already been -a private partition between the 


parties‘ of a great portion of the property, and he contended 
that this private partition should be paid regard to and that 
the lands which had been allotted to him by this private 
partition should be maintained in his possession. These 
objections were disallowed by the Assistant Collector in 
charge of the partition by an order of the 15th December, 
1906. There was an appeal to the Collector who made an 
order on the 18th Match, 1907. In this’ order he points out 
that he has gone carefully _into the whole matter. He says 
that there was a private partition and that he could find no 
trace of the said private partition, being merely ofa temporary 
nature. He then proceeds to say “I come to the same con- 
clusion as Babu Mahesh Prasad and accepting the appeal 
direct that the lots of the private partition be regarded in this 
case as the severalty of their owners.” We may mention 
that it was quite immaterial whether the arrangement 
between the parties was temporary or permanent. In making 
the partition of property it is the duty ofa Revenue Court, 
as far as possible, to allot lands- held in severalty to the 
persons so holding them; and of course it follows that any 
deficiency should be made good out of the common land 
(vide sections 117 and 125 of the Land Revenue Act III of 
1901). From the order of the Collector an appeal was pre- 
ferred to the District Judge who reversed the order of the 
Collector. The present appeal is taken on the ground that 
no appeal lay to the District Judge, In our opinion this 
plea is well founded. The case of Tulsi Rai v. Gate Ram 
Rai (1), is directly in point. The case of Muhammad Jan v. 
Sadanand Pande (*) relied on by the learned District Judge 
is quite distinguishable. There one of the parties expressly 
made claim to proprietary title based on adverse possession. 
We may mention that one of thelearned Judges, who decided 
the case of Tuishi Rai v, Gate Ram Rai was also a party to 
the case in Muhammad Jan v. Sadanand Pande and no dissent 
is expressed to the first mentioned ruling. In the present case 
in our opinion there was-no question whatever of proprietary 
title raised between the parties. The only question raised 


(1) [1904] 24 A. W. N., 225. 
(2) [1906] I. L. R., 28 All., 394. 


i 
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was the question of the effect and nature of the private CIVIL. 

arrangement which had been come to between the parties ; bia 

and which, in truth and in fact related only to the mode of —— 
MUHAMMAD 


partition. This was a matter entirely for the Revenue Court. NASAR-ULLAH 
We allow the appeal and set aside the decree of the learned KAAN 
District Judge. „The appellant will have his costs in all MUHAMMAD 
TLAS ; Isitag KIAN. 
courts including in this Court fees on the higher scale. pa 


Richards, J. 


Appeal decreed. 
RR 
MAHARAJA VIZIANAGRAM CIVIL. 
Versus 1910; 
_ CHHANGO KURMI* April, 8. 


Agra Tenancy Act (I) of 1901, local), section 167—Suit for ejectment—Class  Sranuey, C. J. 
of tenancy, determined—Subsequent suit in Civil Court—Not maintain- — BANERII, J. 
- able. 


7 

In a suit for ejectment of the defendant on the ground that he was a 
tenant-at-will, the Revenue Court decided that he was a tenant at fixed rate. 
The present suit was brought in the Civil Court for ejectment of the de- 
fendant on the ground that he was a trespasser. Held that the Revenue 
Court having determined the nature of the defendant's tenancy and the 
class to which he belonged, a suit in the Civil Court could not be main- 

, tained. ‘ 

. APPEAL under section 10 of the Letters Patent against the 
judgment of Mr. Justice GRIFFIN, reversing the decree of W. 
R. G. Moir, Esq., District Judge of Jaunpur, who reversed the 
decree of Maulvi Shums-ud-din Khan, Munsiff of Jaunpur. i 


Suit for redemption of mortgage of a fixed rate holding. 


The facts were briefly these :— 


One Ramdin Kurmi wasa tenant at fixed rates. He exe- 
cuted two usufriictuary mortgages of his holding in favour of 
the ancestors of the defendant, and the -mortgagees obtained 
possession. Ramdin died, leaving a son Lachhman, who died 
without issue in 1901. Thereupon the plaintiff, zemindar, 
claimed- that the tenancy had lapsed to him as Lachhman 
had died without leaving any heir; on the other hand the 
defendant claimed that he was the next heir of Lachhman. 
Mutation regarding the tenancy was effected in defendant's 
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favour, Then the plaintiff brought a suit under section 
58 of the Tenancy Act for ejectment of the defendant 
on the allegation that he was a non-occupancy tenant. The 
defendant pleaded that he was the next heir of Lachhman 


and that in any case he was mortgagee and not non-occupancy 


tenant. The Assistant Collector found in favour of the 
defendant that he was the heir of Lachhman and dismissed 
the suit, holding that the defendant was tenant at fixed rates. 
Thereupon the plaintiff brought a suit in the Civil Court for 
redemption against the defendant ‘in his capacity of ʻa” 
mortgagee. The Munsif dismissed the suit, holding that 
the decision of the Assistant Collector that the defendant 
was the tenant of plaintiff operated as ves judicata. On 
appeal the District Judge was of opinion that it was open 
to the Civil Court to decide whether the defendant held 
as heir of the last tenant or as mortgagee, and found that 
he was not the heir. The decision of the District Judge 
was reversed in second appeal, by GRIFFIN, J., whose judg- 


ment was as follows :— 

GRIFFIN, J.—The plaintiff, who is a zemindar sues for redemption of 
a mortgage of a’ fixed rate holding, the defendant, according to him, being 
the representative of the original mortgagee ‘The plaintiff alleged that 
the orginal mortgagor had died without leaving any heir and that the 
equity of the redemption had escheated to him, the zemindar. He 
claimed that he was a person entitled to redeem under the provisions of 
section 91 of the Transfer of Property Act. The defendant pleaded that he 
was the fixed rate tenant of the holding as heir of the original mortgagor. 
The first cout dismissed the suit holding that the suit „was not maintain- 
able by reason of a former decree, izler paries, of a Revenue Court. The 
lower appellate court held that as the suit was oneyto redeem a mort- 
gage it was cognizable solely by the Civil Court, and decreed the suit. 
The defendant comes here in second appeal, and it is pleaded that the 
suit is one cognizable by a Revenue Court, and in any case it is one in 
which the court should have taken action under section 202 of the Ten- 
ancy Act. Ina former suit between the parties in the Revenue Court, the 
plaintiff had sued to eject the defendant from the holding on the allega- 
tion that on the death of the mortgagor the defendant became the non- 
occupancy tenant of the holding In that case, the defendant pleaded 
that he was the fixed rate tenant of the holding. It was found by~the 
Assistant Collector in that case, that Changan, the tenant, was the heir of 
the original mortgagor. In the judgment there 1s a passage to the effect 
that “there is absolutely no evidence on the record to show that the 
order of the 17th June, 1902, recording Changan as a fixed rate tenant 
was obtained through collusion or fraud” In thè result, the Assistant 
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Collector found that the detendant was a fixed rate tenant. The plaintiff 
in the present case seeks to get behind the decision of the Revenue Court 
by changing the nature of the suit. He claims now to represent “the 
original mortgagor on the ground that the original mortgagor having died 
* without any heir the equity of redemption had escheated to him. No 
authority has been shown to me that under such circumstances the zemin- 
“dar is entitled to redeem while there is authority to the contrary to be 
found in Allahabad Law Journal, Vol. V, p 578. It is not, however, neces- 
sary to express any Opinion on this point in the present case. The Re- 
venue Court has decided upon the question of the status of the defendant, 
namely, that he is a fixed rate tenant. This isa matter which ıs within 
“the province ofa Revenue Court, Its decision cannot be disturbed by a 
Civil Court In my opinion the suit was properly dismissed by the court 
of fist instance. I allow the appeal, set aside the. decree of the lower 
appellate court and restore that of the court of first instance. The appel- 
Jant will have his costs in all courts including fees on the higher scale. 

The plaintiff appealed. 

S. C. Banerji, for the appellant—If the Revenue Court 
tries the question whether a person is a non-occupancy tenant 
or a tenant at fixed rates it does not thereby decide any ques- 
tion of proprietary title. The decision cannot, therefore, 
operate as res judicata in bar of the present suit in which the 
question is whether the defendant is a mortgagee or not. 


[BANERJI, J.—But if the Revenue Court decides that he is 
a tenant at fixed rates the decision becomes res judicata, so 
that a Civil Court caunot treat him as being any other than 
such a tenant.] 

What was the matter in issuei n the Revenue Court? The 
zemindar came, on the allegation that the fixed rate ten- 
ancy had lapsed to him and that he had stepped into the 
shoes of the last tenant ; and the defendant contested that it 
was he himself who had done so. It was not a question 
between a landlord and a tenant, but a dispute as to who had 
succeeded to the tenancy. That was a question the decision 
of which by the Revenue Court would not operate as res 
judicata and oust the jurisdiction of the Civil Courts. 


[BANERJI, J—The question im the Revenue Court was as 
to the class of tenancy.] 


Would that be ves judicata in a suit for redemption of the 
mortgages? A suit for redemption cannot be brought in the 
Revenue. Court and so the former decision cannot be res 
iudicata in this case. 
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Gokul Mandar v. Padmanund Singh, [1902] I. L. R., 29 Cal 1 707. P.C. 

Gomti Kunwar v. Gudri, [1902] 1. L. R., 25 All, 138. 

[BANERJI, J—The Revenue Court found that he was A 
fixed rate tenant. That is final under section 167 of the 


‘Tenancy Act. The Civil Courts cannot go behind that and 
| you cannot sue him in any other capacity. Vide 1. L. R. 


18 All, 340; also I. L. R., 18 All, 270.] 
The case of 

Sheo Narain Rai y. Parmeshar Rai, [1896] 1. L. R., 18 All, 270, 
proceeded upon section 96, clause (4) of the old Rent Act of 
1881. Section 96, clause (¢) does not exist now, and so the 
Civil Court is not debarred from questioning the decision of 
the Revenue Court. And in > 

Ajudhia Rai v, Parmeshar Rai, [1896] I. L. R., 18 All., 340, 


the provisions of section 9§, clause (a) of the old Rent “Act 
were applied. - ; 

Unless there is any statutory bar the suit for redemption 
will lie , for there is no question of the existence of the mort- 
gages sought to be redeemed. 


R. K. Sorabjt, for the respondent, was not called upon. ; 
The judgment of the Court was delivered by f 


BANERJI, J —The suit out of which this appeal arises was 
brought by the plaintiff-appellant, who is the zemindar, for 
redemption of two mortgages of a tenancy at fixed rates, 
executed by one Ramdin on the 28th of July, 1878, one in 
favour of the defendant’s father and the other in favour of the 
defendant’s grandfather. Ram Din died, leaving a son Lach- 
man, who also died in 1901. On Lachman’s death the de- 
fendant’s natne was entered in the Revenue papers as the 
tenant holding at fixed rates. The plaintiff brought a suit 
against the defendant to ‘eject him from the holding on the 
allegation that he was only a tenant-at-will. In that suit the 
Assistant Collector held on the 8th of February, 1906, that 
the defendant was a tenant at fixed rates and that he was not 
liable to ejectment. After this decision by the Revenue 
Court, the suit out of which this appeal has arisen was brought 
by the plaintiff. The iearned Judge of this Court has held 
that such a suit ıs not maintainble in view of the decision of 
the Revenue Court as to the nature of the defendant's status. 
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We agree with the learned Judge of this Court. Having 
regard to the provisions of section 167 of the Tenancy Act, ‘a 
Civil Court is precluded from taking cognizance of any dis- 
pute or matter in respect of which a suit or application might 
be brought or made in the Revenue Court. Under section 95 
. of that Act a suit may be brought for declaration as to the 
name and the description of the tenant of a holding and as to 
the class to which the tenant belongs. Such a suit was 
brought by the plaintift and it was held by the Revenue Court, 
rightly or wrongly, that the defendant was a tenant at fixed 
rates and was not liable to ejectment. We are of opinion 
that the Revenue Court having determined the nature of 
the defendant’s tenancy and the class to which he belongs, it is 
not open to the plaintiff to come. to the Civil Court for a 
declaration that the defendant is a mortgagee and not a ten- 
ant holding at fixed rates: This would be an attempt to go 
behind the decision of the Revenue Court and to ask the Civil 
Court to do that whch by section 167 it is forbidden to do, 
We accordingly dismiss the appeal with costs. 


B, K. M. f Appeal dismissed, 
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FULL BENCH. . 


KESRI AND OTHERS 
VErSus 


GANGA SAHAI AND OTHERS.* : 


Hindu Law—ITnheritance— Uncle of half blood—Cousin of whole blood 
— Preference between. 

An uncle of the half blood succeeds in preference to the son of an 
uncle of the whole blood, the former being nearer in propinquity than 
the latter. Suba Singh v. Sarafraz Kunwar, l. L.R , 19 All., 215, distin- 
guished. Where there is a difference in the degree of relationship the 
rule of whole blood and half blood does not apply. 

First APPEAL from a decree of Babu Daya Nath, Sub- 


ordinate Judge of Farrukhabad. 
Suit for succession as next heir. 
The facts were briefly these :— 
The relationship between the parties appears from the 


following pedigree. 
Ist wife=MIHIN LAL = _ 2nd wife. 








Se ee Gaya Prasad. Raja Ram aa Ram. 
| 


i z D) 4 sons. 4 sons, 
Jivan Lal. Kalka Prasad. 
2 Bahadur Singh= 
Munshi Lal. Lachman Kuar. 


Bahadur Singh was the last male holder of the property 
in dispute. After him his widow, Lachman Kunwar, remained 
in possession till her death. On her death Raja Ram, Jivan 
Lal and Kalka Prasad were alive. All of them claimed the pro- 
perty. Suits were brought by all of them and a decree was 
passed in favour of Kalka Prasad. Raja Ram oving -died, 
his sons preferred an appeal. ` 

Sundar Lal (with him Ramakanta Malaviya, for M, M, 
Malaviya), for the appellants :— 

It is settled law that a step-mother is no heir under 
the Hindu Law. The question is whether Raja Ram is the 
heir or Kalka Parsad and Jivan Lal. Under the Hindu Law 


an uncle has a better title. 
°F, A. No. 57 of 1907. 
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[BANERJI, J.—Would a cousin of the whole blood exclude 
an uncle of the half blood ? In case of competition between a 
brother of the half blood and a nephew of the whole blood 
the latter would succeed.] 

No, the brother of the half blood would succeed. The ques- 
tion of the whole or the half blood arises only when the claim- 
ants stand in the same degree of relationship, but where the 
one is further removed than the other, the nearer succeeds. 

Manu, Chap IX, v., 187. 

The earliest texts of the Hindu Law are very general. We 
have to seé what interpretations have been placed upon them 
by the Mitakshara. . 

[BANERJI, J.—We have to find first who is a sapenda.] 

I will show that an uncle has a preferential right. 

Mitakshara, Chap. II, sections 4, 5, 6, 7, 8 

Among the brothers preference is given to whole blood. 
In the case of nephews and brothers the former have a right 
on failure of the latter. The brothers referred to may be of 

-the whole or half blood. 

Manu, Chapter II, section 5, pl. 1—5. 

After the parents and their descendants are exhausted, 
comes the paternal grandfather and his descendants, the uncles 
and their sons successively. After Bahadur’s death the pro- 
perty would have gone to Mihin Lal and after his death to his 
sons among whom only Raja Ram was alive at the time the 
succession opened. According to the Bombay High Court 
the question of. the whole or half blood does not arise in the 
succession of Gotrajas. The Punjab Chief Court, too, has taken 
the same view. It is for the other side to show that notwith- 
standing the clear terms of the Mitakshara the nephews are 
entitled to succeed. Other text writers have put the same 
interpretation on the Mitakshara as I do. 

Viramitrodaya, p. 199. : 

Smriti Chandrika, Sarvadhikari Tagore Lectures, 1880, p. 436. 

He also referred to f a 

Ganga Sahai v. Lekhraj, [1886] I. L. R., 9 All., 253. 

- At page 439 of Sarvadhikari’s Tagore Lectures is a 
‘translation ‘of Madana Parijata. The rule is that one must 
find out the nearest heir. 

[BANERJI, J., referred to page 440]. 

That supports my case and is exactly in point, 
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Mandlik, Vyavahara Mayukha (Translation of Parijata), pp. 384, 385, 

Sarvadhikari, of. crt, p. 481 (translation of Nanda Pandit’s Vaijayanti.) 

Subodhini, translated by Mandlik, of. cit., 360, 361. 

The views of the authors also support my contention. 

Shama Churn Sircar, Vyavastha Chandrika, Vol. 1, pages 172, 177, 182. 

West and Buhler, Digest, p. 114. : l 

Sarvadhikari, at p. 570, lays down the same rule of suc- 
cession, vzz, a brother of the half blood excludes a nephew 
of the whole blood. ` 

Ghose, Hindu Law, p. 125. 

Mayne, Hindu Law, 774, 777 (edition 7).- 


There is no case directly in point. The only case in this ` 


Court is that of 2 

Suba Singh v, Sarafraz Kunwar, [1896] I. L. R., 19 All., 215. 

In that case all the parties were of the same degree of 
relationship to the deceased, ` ‘ 

He also referred to 

Vithalrao v. Ramrao, [1899] I. L. R., 24 Bom., 317. 

Hira Nand v. Maya Das, [1894] P. R., No. 83, p. 284. 

[BANER]I, J.—A different view was taken in I. L. R., 19 
AH., 215.] 

That case did not decide the present question. 


4 


Moti Lal Nehru, for the respondents :— 


The principle laid down in I. L. R., 19 All, 215, governs the 
case. It has been rightly decided there that whole blood 
should have‘precedence over half blood. The Mitakshara is 
the supreme authority in these provinces, and the verses cited 
by the other side show that even where there is a difference 


of degree, the order of succession is the same. 


- Most commentators admit, although the difference of whole 
or half blood is not mentioned in any chapter, except the 
second, it applies to remote heirs as well. The distinction in 
section 4 isnot exhaustive. The various sections of the Mitak- 
shara should not be construed as they have been done by 
the other side. Æ. g. Chap. II, section IV, verses 5 and 6. Every 
relationship mentioned here refers to relationship of the whole 
blood. After the brother the line òf succession is considered 
-in pl. 7, and the brother there referred to is brother of the 


. whole blood. © 


[BANERJI, J—Nephews get only in failure of brothers, ] 
The question is what the word ‘ brother’ means there, 
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. ERicHarps, J—Pl. 5-shows that ‘ brothers’ -means both CIVIL. 
-classes of brothers]. j = i910 


If uncles‘ in section 5, pl. 4, means eee of both classes, 
can it be said that an-uncle.of the half blood ranks equally as 
with-one of the whole blood ? . The author of-the Mitakshara. GASA Sanat. 
has dealt with the case of brothers of the whole and. half 
blood_in pl. § and left the principle to be applied elsewhere. 

- [BANERJI, J—What is your authority for saying that a 
nephew of the whole blood excludes a brother of the half 
blood ?] 

There is: no direct authority beeing on the point, but 
the text of: the Mitakshara as interpreted in I. L. R., .9 All, 
p. 215, shows that such would be the case. 

The rule of propinquity lays stress on the nearness of the 
son to the mother. We have to see how far there is the 
community, of the particles of blood between the deceased 
and the claimants. In the case of Raja Ram there is no 
community of the particles through the mother between him 
and Bahadur Singh. 

The Full ‘Bench Ruling in I. E R,, 19 All., 215, ie ‘down 
that proposition and it supports the case of the plaintiffs-res- 
pondents. 

Sundar Lal was not heard in reply. 


KESR? 


, p C. A. V. 
© The following judgments were delivered. 


~ BANERJI, J.—The suit out of which this appeal and the 
connected -appeal No. 58 of 1907 arise relate to certain 
property left by one Bahadur Singh. The plaintiffs in each 
case claim to- be the next heirs to Bahadur Singh. The 
rélationship between the parties appears from the following 
pedigree : — 


Banerji, J. 


MIHIN LAL $ : 
È 4 l l 
Ganga Prasad. Gaya Prasad. Raja Ram. Nekram 
F | i (branch extinct.) 
Jian Lal. Kalka Bahadur i 
Prasad. Singh. 
Munshi Lal. ; k 
ER ( ie [- ) 
- Poklar Singh. Kesri. Gulab Rohan. 
Weg ` Singh. 
Kallu. 


- Ram Narain, 
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“It is ‘admitted that the four sons of Mihin Lal were 
separate and that after the death of Bahadur Singh, his 
widow, Musammat Lachman Kunwar, succeeded to his pro- 
perty. When Lachman Kunwar died, Raja Ram, Jian Lal 
and Kalka Prasad were alive as also was Musammat Gulab 
Kunwar, the step-mother of Bahadur Singh. She was admit- 
tedly not an heir to Bahadur Singh. The question is whether 
Raja Ram was his heir or Jian Lal and Kalka Prasad inherit- 
ed his property. Raja Ram and Jian Lal died subsequently. 
The property in dispute is claimed on the one hand by 
the sons of Raja Ram, and on the other by Kalka Prasad 
and by Munshi Lal, the son of-Jian Lal. There was a 
controversy as to whether Raja Ram was the half brother 
of Gya Prasad, the father of Bahadur Singh or his uterine 
brother; but the case has been argued on the assumption that 
he was Gya Prasad’s half brother. It is admitted that Gya 
Prasad and Ganga Prasdd were born of the same mother. 
The question, therefore, is whether an uncle of the half blood 
succeeds in preference to the sons of an-uncle of the whole 
blood. If Raja Ram was entitled to Bahadur Singh’s estate 
in preference to the sons of Ganga Prasad, his sons are 
entitled to the property in question and their claim must 
succeed, 


a 


The question raised in this appeal was not decided in 
Suba Singh v. Sarafraz Kunwar (") and the court below is 
wrong in thinking that it was decided in that case. What 
was held in that case was that “among safzndes of the 
same degree of descent from a common ancestor those who 
are descended from the same mother as the propositus are 
nearer in propinquity than those descended from a different 
mother”, (See p. 232), and that the distinction of whole 
blood and half blood is not confined to the brother and his 
sons but extends further. The question which we have to 
determine in this appeal is whether when there is a difference 
in the degree of relationship the rate of whole blood and 
half blood applies. 


The order of succession after parents is thus laid down in. 
the Mitakshara:—* On failure, of the father, brethren share 
the estate.” (Chapter IF. s. 4, pl. 1.) = 


{1) [1896] I. L. R., 19 All, 215. 
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: “# Among brothers, such, as. are. of the whole blood, take 


the inheritance in the first instance under the text [of Manu]. - 


‘To the neafest sapinda, the inheritance next belongs.’ Since 
those ,of the half ‘blood are remote through the difference of 
the mothers.”:. (Section 5). 


~ “On failure of brothers also, their sons share the heritage.” 


(Section 7). 


“In case of competition between brothers and nephews, 
the nephews have no title to the succession: for their right 
of inheritance is declared to be on failure of brothers.” 
(Section 8). 
` This’ rule of exclusion of nephews by brothers also applies 
to brothers of the-half blood, and sons of brothers of the 
full blood inherit on failure of half brothers. (See West and 
Buhlers’ Hindu Law, p. 112, and Mayne‘s Hindu Law, section 
569, P. 774, 7th’ Ed.) Except in-Bombay, where the authority 
of Vyavahar Mayukha is supreme, this rule applies to all cases 
governed by the Mitakskara. 

In section 5, chapter II of the Mitakshara the rule of 
succession in default of brother’s sons is laid down, and the 
heirs being gotraja sapindus and after them binna gotra 
sapindas or bandhus. Among the former “the heirs are 
successively the paternal grandmother, the paternal grand- 
father, the uncles and- their sons.” (Section 5, 84). The 
word in the original Sanskrit which has been translated as 
“successively” is Aramena, which means one after another. 
Among gotsaja sapindas, therefore, the paternal grandmother 
takes first’; after her, the paternal grand father ; after him 
uncles, that is, the paternal grandfather’s sons ; and, in default 
of them, their sons, The son of the paternal uncle thus comes 
in after the paternal uncle whether he is of the whole blood 
or-the half blood. As we have seen,a brother of the half 
blood excltides the son of-a brother of the whole blood. On 
- the same principle, which is that of propinquity, a paternal 
“uncle of the half blood excludes the son of: a paternal uncle 
ofthe whole blood. The learned advocate for the respon- 
dents contends that. paragraph 4, section 5, is intended to 
apply only to relations of the whole blood, but there is no 
authority as far as we are aware, in support of this contention, 
and none has been cited. On the contrary, the Madana 
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Parijata by Visvesvar Bhatta, a commentary on the Mitak- 
shara of gieat authority, clearly explains what the meaning 
of the rule is. The passage in the Madana Parijata bearing ` 
on the point is thus translatéd by Professor Sarvadhikari in 
the Tagore Law Lectures for 1883, p. 440:—“ Among the 
paternal uncles, the succession of uterine and half blood 
uncles should be regulated in .the same manner as in the 
case of brothers, that is, the paternal grandmother’s sons 
first inherit, and after them the step-grandmother’s sons, 
and in their default the paternal uncle’s sons inherit in 
the same manner as brother’s sons.” The same passage is 
quoted in Mandlik’s Hindu Law, p. 384, foot note, and is 
similarly translated. Reading the text of the Mitakshara 
by the light of this commentary there can be no room for 
doubt that an uncle of the half blood succeeds in preference 
to the son of an uncle of the whole blood, the former being 
nearer in propinquity than the latter. 


As Raja Ram was alive when the widow of Bahadur ' 
Singh died, he inherited the latter's property as he was 
Bahadur Singh’s uncle, although of the half blood, and the 
plaintiffs-respondents, who are lower in degree, have no right 
to his estate, Their suit ought, therefore, to have been dismiss- 
ed and the claim of the sons of Raja Ram ought to have 
been decreed. I would allow this appeal, set aside the decree 


‘ of the court below and dismiss the suit of the plaintiffs- 


respondents with costs. 


Knox, J.—I have had the advantage ‘of reading and 
considering the judgment of my brother BANERJI and have 
nothing to add. 

RICHARDS, J.—I concur, - 


By THE COURT.—The appeal is allowed, the decree of the 
court below is set aside, and the suit of the plaintiffs dismiss- 


‘ed with costs including in this Court fees on the higher scale. ° 


S. M. o Appeal decreed, 
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ALI BAKSH AND ANOTHER.’ 
"versus 


‘ALLAHDAD KHAN AND OTHERS.* 


4 
Mahomedan Law—Dower—Right of widow to remain in possesston— 
LTeritable. 


‘The right of a Mahomedan widow who has entered into possession of 
her husband’s property peacefully and without fraud in lieu of her dower 
debt is a heritable right and her heirs are éntitled to remain in possession 
until the debt is satisfied—2z-1/-lah Khan v. Ahmad Ali K; han, 7 All, 
353, followed, Amanat-un-nissa v. Bashir-un-nissa, 1. L, R 17 All, 77, 
doubted. iki 

- SECOND APPEAL against the decree of Louis Stuart, Esq., 
District Judge of Meerut, confirming the decree of Soti 
Kaghubans Lal, Subordinate Judge, Meerut. 


Suit for declaration. 


One Izzat-ul-lah was the owner of the estate in question, 
and after his death ‘his widow got into possession in lieu of 
her dower and after her death her heits, the plaintiffs, got into 
possession and had their names recorded in the Revenue 
papers, The defendants, the heirs of the husband, objected, 
and the plaintiffs brought- the present suit for declaration 
that their possession; as heirs of the widow, is lawful and can- 
not be disturbed till the dower debt was satisfied. 


` The lower courts dismissed the suit on the ground that 
the right’ of the widow to remain in possession was merely 
personal and her heirs could not claim_to remain in posses- 
sion. x 
The plaintiffs appealed. 


Muhammad Ishaq, for the appellant :— 

Under the Mahomedan law, the debts of a deceased Maho- 
medan takes precedence over all other claims and must be 
paid first. A dower debt stood,gn the same footing as any 
other. debt. : bay toe 7 

° S, A. 211 of 1909. 
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If a Mahomedan widow, with the consent of the heirs of 
her husband, got into possession, she acquired a /ven over the 
property and could not be dispossessed till her dower debt was 
paid. 

Mussumat Bebee Bachun v. Sheikh Hamid Hossein and another, 

[1871] 14 M. I. A., 377, at 383. i 

There was nothing in the judgment of their Lordships of 
the Privy Council to show that the Zen was not claimable 
by the heirs also. ; 

If the widow had a en, she could transfer the /en along 
with her debt, and there was no reason why her right should 
not be inherited by her heirs, 

He cited 


Mahomed Ussudoollah Khan v. Ghasheea Bebee, [1866] 1 Agra, 150. 
Kummur-ool-nissa v. Mahomed Hussun, | 1866] 1 Agra, 287, at 290. 
Mussumat’ Ghufoorun Bebee v. K hawjeh Mustukedeh, [1 867] 2 Agra, 
300. 

Alı Muhammad Khan v. Azizullah Khan, [1883] I. L. R, 6 All, 50 
Aztsullah Khan v, Ahmad Ali Khan, [1885] 1. L. R., 7 All, 353. 
Amanat-un-nissa y. Bashir-Un-mss, (1894) I. L. R., 17 All, 77, at 8o. 
Ajuba Begam v. Nazir Ahmad, | 1890] 10 A. W. N., 115. - 
Muzzaffer Alt Khan and others v. Parbati, [19.7] 4 A. L. J. R., 521. 


Baz.ayel Hossein v. Doolt Chuna and others, [1878] 1. L. R., 4 Cal. 
402, P. C. s 
Hadi Al v. Akbar Als, [1898] 1. L. R , 20 All., 262. 


Tej Bahadur Sapru (with him Harendra Krishna Mi ukerji), 
for the respondents, contended that their Lordships of the 
Privy Council did not use the word Zen in the sense in which 
it is understood in English law or Indian Statute law. 


The security of the property was simply given by way of 
facility and the user was limited to the widow personally, 
She was simply put into possession “as such widow.” 


[TUDBALL, J—Is she not put into possession ‘as such 
creditor ?’] 


He further submitted that the later Allahabad cases were 
all in favour of his contention, 


He then discussed the authorities cited by the appellant 
and cited 


` 
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Mussamut Wahid-un-nissa and others v Mussamut Shubrattun, 
[1870] 6 B. L. R., 54, at p. 65. 

Bazayet Hossein v. Doolt Chund, [1878] L. L. R., 5 I'A 211. S, © 
I. L. R., 4 Cal., 402. 


Muhammad Ishaq was not heard in reply, but he referred 


to 
Bhola Nath v. Magbul-un-nissa, [1903] 1. L. R., 26 All., 28, 34. 
C. A. Ve 
The following judgments were delivered :— 


TUDBALL, J.~-The sole question for decision in this appeal 
is whether the heirs of a Muhammadan widow, who has 
lawfully obtained possession of her husband’s estate in lieu of 
her dower debt, are entitled to continue holding that estate 
after her death, until the dower debt has been discharged. 


The present plaintifis-appellants are the heirs of one 
Musammat Zahuran. This lady and Musammat Saliman 
were the wives of one Izzat Khan or Izzat Ullah, who died on 
August 29, 1905, leaving as his heirs the two widows (who as 
heirs were entitled toʻa {th share each) and one Allahdad 
Khan (who was entitled to $ths). On his death the widows 
each took possession of a half Share, 


Musammat Zahuran died in December, 1906, and the 
present plaintiffs, as her heirs, applied for mutation of names. 
They were opposed by Allahdad Khan but defeated him in the 
Revenue Court. He then transferred his rights, as heir, to 
defendants 2 to 4, and so the plaintiffs have now sued for a 
declaration of their right to possession of the ths share in the 
estate of Izzat Khan of which the widow had taken possession 
(over and above the %th share which she took as heir) until 
the satisfaction of the dower debt due to her. ` 


Amongst other defences it was pleaded that the widow had 
not obtained possession lawfully and that the dower debt was 
only Rs. 200 and not Rs. 2,000, but the lower courts have not 
gone into the merits of the case. On the strength of the ruling 
in Hadi Ali v. Akbar Ali (1) and Muzafar Ali Khan v. Parbati 
(2) they have held that even where a Muhammadan widow 
has-lawfully obtained possession in lieu of dower, her right to 
that possession is purely a personal right and is neither herit- 
able nor transferable, and therefore the present plaintiffs, even 


(1) [1889] I. L, R., 20 All., -262.. ~ 
(2) [1907] I. L. R., 29 All, 640. 


CIVIL. 
1910. 
ALI BAKSH 
v, 
ALLAHDAD 
KHAN, 


Tudball, J. 


CIVIL. 
1910. 
All BAKSH 
U. 
ALLAHDAD 
Kaan. 





Tudball, J. 


570 HIGH COURS. - [A. L. J. R. 


on the facts as alleged by them, are not entitled to retain 
possession of the 34ths share of Izzat Khan’s estate. The 
correctness of this decision and of the above mentioned rulings 
is questioned on appeal. It is conceded by both parties that 
the dower debt stands in no better position than that of any 
other unsecured debt of the deceased husband. It is further 
conceded that if she lawfully obtains possession of that estate 


in lieu of her dower debt, the widow is entitled, as against the 


other heirs of her deceased husband, to hold it until the 
dower debt has been discharged, either from the usufruct or by 
‘payment on the part of the heirs. She is of course liable to 


. account to the heirs for the profits thereof. This is also 


clearly laid down by their Lordships of the Privy Council in 
the case of .Wussumat Bebee Bachan v. Hamid Hossein (*). 
The solution of the question before us, however, necessitates 
the ascertaining of the true nature of the widow’s possession, 
when she thus lawfully takes her husband’s estate into her 
hands. Is it a mere personal right to retain possession for 
her own lifetime only subject to payment of the balance of 


- the dower debt at any time before her death, or is it-a right to 


possession which continues to her heirs after her death, sub- 
ject to the conditions as to payments? In the case of Amanat- 
un nissa v. Bashir-un-nissa (2), a Muhammadan widow is 
“lawfully” in such possession where she has obtained it by con- 
tract with her husband, by his putting her into possession, or 
by her being allowed with the consent of the heirs on his death to 
take possession (in lieu of dower) and thus to obtain a Hex for 
her dower debt. Though I do not perhaps accept this definition 
as a correct interpretation of the word “lawfully ” as used by 
their Lordships of the Privy Council in their judgment in the . 
case of Bebee Bachan v. Hamid Hossein, still even from this, it 
would seem to follow that the property is in her hands a security 
for the debt due to her and in the absence of contract or 
circumstances pointing to the contrary she would in law have 
a right to transfer her debt together with its security, and her 
heirs would be entitled to inherit both. As to the nature of 
the widow’s possession it was laid down in Mahomed 
Ussudoollah Khan v. Musammat Ghasheea Beebee(?) that she was 


(1) [1871] 14 M. I. A., 377. 
(2) [1894] I. L. R, 17 Al, 77. 
(3) [1866] 1 Agia, 150. 
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temporarily in possession as a security for the payment of her 
dower claim. That was a case in which the widow had alienated 
the property ifself and it was held that the heirs could sue to 
avoid the transfer, “It is clear” (runs the judgment) “that they 
(the heirs) may be entitledto recover possession by payment 
of the debt, during her lifetime or on her death, and that she 
is wholly incompetent to make a gift of what, although 
temporarily in her possession as a security for the payment 
of her dower claim, does not belong to her but to them.” It 
` must be carefully noted that what the widow had alienated 
was not her debt with its security but the property itself, and 
that as to the rights of the other heirs it is clearly laid down 
that they are entitled to recover possession only on payment 
during her lifetime or her death. 
In the case of Kummur-un-nissa Begam v, Mahomed Hussun 
(1) it was held that the widow was not competent to alienate 
permanently more than her own 3th share by inheritance. As 
to the balance of the estate the learned Judges remarked : “She 
holds it as security for the payment of her dower.......At the 
same time .we are satisfied that as the property in suit 
formed a portion of Umda Begam’s husband’s estate the whole 
of which was in her possession as security for her dower the 
widow would have had power to mortgage such hypothecated 
interest aud that during her lifetime the defendant except by 
payment of the dowery could not have released the mortgage.” 


The above two decisions are of 1866 and go to show that 
the widow’s security for her dower is transferable though she 
has not the power to transfer the actual property. 


In the year 1870 in the case of Mussamut Wahtd-un-nissa 

v. Mussamut Shubrattun (2), it was held that “ under Muham- 
madan law there ig no hypothecation without seisin but a 
creditor, whether widow or any other if in possession of the 
husband’s property with the consent of the debtor or his heirs 
might hold over until the debt is paid and that the cases cited 
to show that the widow had ‘a right to hold until her dower 
was paid off, proceeded on this principle. This-was held on 
the basis of a doctrine quoted from Macnaghten’s Muham- 
madan Law. 

(1) [1866]‘1 Agia, 287. 

(2) [1870] 6 B. L. R, p 54- 
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In the case of ` Mussumat Bebee Bachan v. Shetkh Hamid 
Hossein (!), a decision of 1871, , their Lordships of the Privy 
Council remarked: “It is not necessary to say whether fhis 
right of the widow in possession is a lien in the strict sense, 
of the term, although, no doubt, the right is so stated in the 
judgment of the High Court in.a case of Ahmed Hossein v. 
Mussamut Khodeja (#). Whatever the right may be called 
it appears to be founded on the power of the widow, “asa 
creditor for her dower” to hold the property of: her husband 
of which she has lawfully and without force or fraud obtained 
possession until her debt is satisfied with the liability to 
account to those entitled to the property the subject of the. 
claim, for the profits received. Their Lordships, while not, 
deeming it necessary themselves to define the ‘right of the 
widow in possession, point out that it had been held to be a 
lien in the strict sense of the word. "In this case it is worthy 


-of note that the widow took possession without the consent vf 


the other heirs, f 

In the case of Bazayet Hossein v, Dooli Chun (8), the 
report shows that the High Court (PHEAR and AINSLIE, JJJ.,). 
remarked as follows :—“ No doubt if she is in possession of, 
the property she is entitled to assert a*“/zew” upon it in 
respect of her own debt against the other heirs and to pay 
herself her own debt before she pays the debt of any one else.’ 
In the case of Azts-wllah Khan v. Ahmad Ali Khan (4), it 
was held by a Bench of this Court (OLDFIELD aud MAHMOOD, 
JJ). that the heirs of the widow in possession in lieu of dower 
succeeded to her estate including the dower debt and, as such, 
were entitled to continue in possession of the deceased hus- 
band’s property like the widow, until the dower debt was 
satisfied. ‘This case is parallel to the one now before us and 
isa ruling in point. The judgment was delivered by Mr. 
Justice MAHMOOD. It is a clear ruling to the effect that the 
widow’s right to retain possession is at least heritable. 


On behalf of the respondent it is urged that the widow’s 
right to possession is purely a personal right and that it 


Q (1) [1871] 14M. I. A, 377. 
(2) [1868] 10 W. R, C. R, p. 369. 
(3) [1878] L. R., 5 1I. A, 211. S. €. I. L. R. 4 Cal., 402. 
(4) [1885] I. L. R., 7 All, 353 
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ceases on.her death. The argument has not been based on 


any principle or rule of Muhammadan Law but reliance is 
placed on certain rulings. 


In Ak Muhammad Khan v. Aatz-ullah Kian ( ) it was 


remarked in the judgment: “The right to dower is personal | 


to herself and does not pass to a purchaser of the estate for 
dower stands on no higher footing than any other debt.” Then 
quoting from the judgment of the Privy Council in Bebee 
Bachan v. Hamid Hossein noted above, the Officiating Chief 
Justice remarks :— But this is something shoré of her having 
an.actual “lien upon it, and we are unaware that their Lord- 
ships. of the Privy Council have ever made any such decla-' 
ration. Indeed in Bazayet Hossein v. Dooli Chund, it was 
ruled that the creditor of a deceased Muhammadan, whether 
-in respect of dower or otherwise cannot follow his estate 
into the hands of a dona fide purchaser for value to whom 
it has been alienated by the heir at law whether-by sale or 
mortgage.” 

In this case the widow had transferred the estate P her 
husband itself. She had not transferred her dower debt and 
with it the security that she held. The dower debt was her 
own personal property and by selling her husband’s-property 
she did not thereby transfer her right to the dower debt. 


Therefore it was correctly held that her alienee could not 


plead as against the heirs who sued for possession that the 
, dower debt was still unpaid. The decision, on the facts was 


correct. It might have been otherwise had the widow only: 


sold the dower debt together with her security for the same. 
In the case of Baszayet Hossein v.Dools Chund, the widow was 
not-in possession of the estate at all. The son of the deceased. 
as heir took possession and transferred to others. Subse- 
quently the suit for dower was brought and a decree obtained 
and it was sought to charge the estate in the hands of a dona 
fide transferee’ This clearly could not be allowed. The 
right to dower is no doubt the personal property of the 
widow and ordinarily stands on the same footing as any other 
unsecured debt, but this decision is no satistactory authority 
against the widow’s right to retain possession once it has 
been lawfully obtained as security for her dower. 


(1) [1883] L L. R., 6 All, 50. 
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The decision must be readin the light ofthe facts of the 
case and it merely amounted to this that the widow had no 
power to alienate the estate itself. This case was mentioned 
and the ruling followed in Ajuda Begam v. Nasir Ahmad, by 
Mr. Justice MAHMOOD. Here the widow was not in posses- 
sion of the half house in lieu of dower. She made an out- 
and-out transfer of an isolated portion of her husband’s estate, 
and it was ruled that she could only convey her rights and 
interests by inheritance from her husband. In respect to 
the decision in Ads Muhammad Khan v. Astsullah (1) Mr. 
Justice MAHMOOD remarked “I may say that I agree in the , 
general effect of the ruling, although I may not be prepared 
to adopt every step of the reasoning upon which the ruling 
proceeds. It is important to point out that in that case 
although the property had been sold by the widow there was 
nothing to show that she had also conveyed to the vendee 
her right of dower.” Attention was called to the learned 
Judge’s own judgmént in Asizullah Khan v. Ahmad Ali 
Khan noted above and he pointed out that there was nothing 
inconsistent between the two rulings and that the position 
of the heirs succeeding to the estate of a Muhammadan 
widow, was very different to that of a purchaser from her of 
an isolated bit of her husband’s estate. The latter (the pur- 
chaser), he pointed out, was not her representative for her 
claim to dower because it is a money claim “ dy itself” 

The decision in I. L. R.,6 All, 50, does ‘not advance the 
respondent’s argument in any way whatever. It does not 
establish that the right to retain possession, lawfully obtained 
is a personal right, which ceases on her death and is not trans- 
ferable. : 

The case of Hadi Ali v. Akbar Ali (#) does however in 
some degree support the respondent’s contention. The facts 
were as follows :—“ One Kareem Baksh died, leaving a widow 
and three daughters,a nephew (son of his brother) anda 
daughter’s son, Hadi Ali. _ The widow took possession of the 
estate in lieu of dower and then gifted a portion of it to 
Hadi Ali. The nephew thereupon sued: to obtain possession’ 
of his share in the estate as against the widow and Hadi Ali, 


“1) [1883] I. L. R., 6 All. 50. 
(2) [1898] I. L. R., 20 AIL, 262. 
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The Court of first instance decreed the claim. The widow 
and Hadi Ali both appealed in respect to the portions of the 
estate in their separate possession. Pending the appeal the 
‘widow died and her heirs not being brought on the record 
her appeal abated. Hadi Ali’s appeal was decreed. On 
second appeal to this Court a single Judge ruled as follows :— 
“As regards the property which is the-subject of the alleged 
gift to Hadi Ali, the lower Appellate Court has found that 
Huran Bibi was in possession of it in lieu of dower. She 
was not entitled to transfer that property by way of gift or 
‘otherwise and the gift was not legally valid. Having been 
put into possession in lieu of dower “she was entitled to con- 
tinue in possession so long as her dower debt remained 
unpaid, that wos a right personal to her and became extinct on 
her death, Hadi Ali is not entitled to remain in possession of 
the estate left hy Kareem Baksh,” 


Now in so far as the Court held that the widow had no 
power to gift the actual property, to Hadi Ali, the decision 
in my opinion was perfectly correct. The property did not 
belong to the widow. She merely held it as security for her 
dower debt and therefore could not give “7”, the property, 
to her grandson.’ The case was similar in its-aspects to that 
of Ali Muhammad Khan v. Azizullah Khan and also Ajuba 
Begam v. Nazir Ahmad mentioned above,, in the latter of 
which Mr. Justice MAHMOOD pointed out that these decisions 
were not inconsistent with his decision reported in I. L. R, 
7 All, 353, wherein he held that the widow’s right to retain 
possession, lawfully obtained,. was heritable. But I cannot 
agree with the reasoning of the learned Judge when he says 

-that the widow’s right to continue in possession wasa right 
personal to herself and became extinct on her death. 


On Letters Patent Appeal. this decision was upheld, reli- 
ance being placed on the two rulings mentioned above (I. L, 
R.,6 All, 50and Weekly Notes, 1890, p. 115) and it was held 
that the widow’s lien was a purely personal one and became 
extinct on her death, not surviving to her heirs. The judg- 
ment is very brief. No reason whatever is given for holding 
that the widow’s right to continue in possession became ex- 
tinct on her death and did not survive. to her heirs. Though 
reliance is placed on Mr. Justice MAHMOOD'S decision in 


80 


CIVIL. 


1910. 
ALI BAKSH 
V. 
ALLAHDAD 
KHAN, 


Tudball, J}. 


596 HIGH COURT. [AL J. R. 


Crib Ajuba Begam v. Nasir Ahmad, no mention is made either 
Toia of his ruling in L L. R, 7 All, 353, nor of the clear distinction, 
—— which he draws in his judgment between the circumstances of 

ALI BAESH 


rs the case then before him and those of the case reported in 
ALANDAN L.L. R, 7 All, 353. With due déference to the learned 
Judges I cannot see that he held that the widow had a lien 


Tuaball, J. 
"abali, which did not survive to her heirs. 


Moreover in this case it was not even necessary to go so 
far as this in order to decide the case, Hadi Ali was the 
donee not .of the widow’s right to the dower debt, nor of her 
right to continue in possession until that debt was paid. 
The widow had simply given to him property which did not 
belong to her, over and above her share inherited from her- 
husband, There is one other case on which the arguments 
for the respondents have been based, Muzafar Ali Khan ~. 
Parbati (1). The decision of the Privy Council in Bebee Bachan 
v. Hamid Hossein is mentioned in the judgment and the pass- 

- age qnoted above was also quoted. The learned Judges then 
remarked :—“ It will be seen that this is a much stronger 
case than the one before us. Th: lady was in actual and law- 
ful possession (a status to which Musammat Ashraf-un-nissa, 
it is admitted, never attained, possession having remained all 
along with the mortgagees) and yet the utmost right designed 
to her is that of a.creditor to hold certain property until her 
debt is satisfied, with the liability to account to those entitled 
to the property. Such a right could never be transferable. Tt 
ts nothing more than an interest in property restricted in tts en- 
Joyment to the owner personally and the transfer of any 
such right is prohibited by section 6, clause (¢) of the Transfer 
of Property Act IV of 1882, Furthermore we have held in 
this Court that such rights are neither transferable nor berit- 
able. See the decision in Hadi Ali v. Akbar Ali” Inthe 
first- place, as the above question itself shows, the widow in this 
case was not and never had been in possession at all of the 
estate in question. That had remained all along with the 
moitgagees to whom the husband had given possession. It 
was, therefore, hardly necessary for the purposes of the case 
to decide the question of the nature of the possession of a 
Muhammadan widow, lawfully obtained in lieu of dower. 


(1) [1907] 1. L. R., 29 All, 640. 
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In the next place, it is based on the ruling in Had? Ali v. 
Akbar Alt, which has already been discussed. Thirdly, no 
reason beyond this ruling is given for holding that such a right 
could not be transferable and is nothing more than an interest 
“in property restricted in its enjoyment to the owner person- 
ally.” Neither Mr. Justice MAHMOOD’Ss decision in I. L. R., 7 
All, 353, nor any of the older rulings are mentioned or dis- 
cussed either in this judgment or in that of Hadi Aliv. Akbar 
Ali No grounds are given for holding that the enjoyment of 

‘this right to continue in posséssion is restricted to the widow 
personally and that it ceased with her existence. «The right is 
one. which the widow secures as a creditor: for her dower and 
it is one to continue holding until her debt is satisfied. Such 
a right is property, and prima facie in the absence of any law 
or contract to the contrary; it is property which is both herit- 


able and transferable. The older rulings quoted above all - 


‘tend one way, vzz., that the widow holds the property, in such 
circumstances, as security for her debt and that she has a lien 
upon it, and that her right to continue in possession is a trans- 
ferable interest (vzde 1 Agra, 159 and 288). In the former of 
these two cases it was laid down that in order to obtain 
possession’ the heirs must pay the dower debt either “ during 
her lifetime or oz her death.” Her position, it has been held, 
is analogous to that of a mortgagee ora pawnee. No text, no 
rule of law, Muhammadan, English or Indian, bas been placed 
before us to support the contention that this right dies with 
the widow and that-she has no power to transfer both her 
dower debt and its security. This right must not be con- 
founded with a right to sell the actual property, which has 
` often been claimed and as often disallowed. Thus once law- 
fully admitted to possession her is a lien subject, however, to a 
liability to account for the profits. J] know of no valid reason 
in law why she should not be entitled to transfer her debt to- 
gether with this right to continue in possession. Equally there 
is no justice in holding in the absence of contract to the con- 
trary, that her heirs, who inherit the dower debt, do- not also 
inherit with it the security for that debt. It is easy to conceive 
a case in which a widow has held such possession for many 
years over and above the period of limitation within which 
she must sue for her dower debt, and has then died without 
the debt being fully discharged. Ifthe heirs are not entitled 
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to inherit they lose all means of recovering the balance of 
the debt due. Only in very special circumstances could 
section 20 of the Limitation Act assist them. Of course, 
if the widow agrees with her husband’s other heirs to 
hold the property only for her lifetime in full satisfaction 
of the debt, the latter is extinguished on her death. In the 
absence of any such contract,in my opinion, the widow’s 
heirs are entitled to inherit the right to continue in posses- 
sion until her dower debt is satisfied, and I fully agree with 
the ruling of OLDFIELD, and MAHMOOD, JJ., in Azzzulla Khan 
v. Ahmad Adi Khan (1). I would, therefore, admit the appeal. 


RICHARDS, J.—I concur. Their Lordships of the Privy 
Council in the case of Mussumat Bebee Bachan and Sheikh 
Hamid Hossein have laid down that a Muhammadan widow 
entitled to dower who has lawfully and without force or fraud 
obtained possession of her husband’s property, is entitled to 
retain possession until her dower debt is satisfied, subject to 
her liability to account for the profits received. Ifthe widow 
has such a right, I can see no reason why it should not des- 
cend to her heirs. The meaning of the expression in their 
Lordships’ judgment “ lawfully in posscssion ” does not clearly 
appear. In the case of Amanat-un-nissa v. Bashir-un-nissa 
(2) the following passage occurs : “If a Muhammadan widow 
entitled to dower has not obtained possession lawfully, that 
is, by contract with her husband by his putting her into posses- 
sion or by her being allowed with the consent of the heirs 
on his death to take possession in lieu of dower and thus to 
obtain alien for her dower, she cannot obtain that lien by 
taking possession adversely to the other heirs.” I think thata 
perusal of the report of the case AZussumat Bebee Bachan v, 
Sheikh Hamid Hossein, negatives the assumption that a 
Muhammadan widow cannot be “lawfully in possession” 
unless by contract with her husband or with the consent 
of the heirs. I do not understand how such a widow can be 
said to obtain a“ lien” by contract. If the widow’s right 
is only by virtue of a contract with her husband or with the 
other heirs, her right must be limited entirely by the terms 
of the contract, It is nota lien. Ih my opinion where a 


(1) Fr885] I. L. Rọ, 7 All, 353. 
(2) [1894] I. L. R, 17 All, 77- 
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Muhammadan widow entitled’ to dower gets quietly and peace- 
fully into possession without fraud, she is entitled to retain 
possession until her dower debt~is paid subject to (as their 
Lordships have laid down) her liability to account for the 
profits received: Iam also of opinion that if the widow, 
being so in possession dies, her right descends to her heirs. 


BY THE COURT.—The appeal is allowed, the decrees of the 
courts below are set aside and the case is remanded through 
the lower appellate court to the court of first instance for 
decision on the merits. Costs here and hitherto will be costs 
in the cause. i 


P. L. B, Appeal decreed. 
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MUSAMMAT KANIZ FATIMA AND ANOTHER, 


Mahomedan Law—Legitimacy—Prostitute—Prolonged cohabitation— 
Presumption of marriage— Father acknowledging the mother as his wife— 
Evidence. 

Where the question was whether the appellant, a Muhammadan, was 
to be regarded as the legitimate son of his father, Ae/d that prolonged 
cohabitation might give rise to a presumption of marriage ; but that 
presumption was not necessarily strong and did not apply in a case where 
the mother before she was brought to the father’s house was a prostitute ; 
and that there being no evidence .of marriage between the parents of 
the appellant, prolonged cohabitation ‘between the parents, certain 
instances in which the deceased father was said to -have acknow- 
ledged the mother as his wife, and the fact that two of the appellant’s 
sisters, whose legitimacy was as much open to question as his own were 
married to respectable men and the marriages were conducted with 
due formalities, did not establish that the appellant was born in wedlock, 
and was legitimate. ` ' 
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APPEAL from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh, dated the 23rd July, 1906, 
which reversed a judgment and, decree of the court of the 
Subordinate Judge of Sitapur, dated the 3rd August, 1905. 


The question for determination on the present appeal was 
the legitimacy of the appellant. 


The facts were briefly as follows :— 


One Muzaffar Ali died on the 8th April, 1890, leaving 
him surviving his brother, Nasir Ali; Zohra Bibi, his wife, 
who was childless ; Phundan, who claimed to be his second 
wife and Ghazanfar Ali, a son born to him of Phundan, 


Muzaffar Ali left property in the Sitapur and Bara 
Banki districts, which consisted of certain villages and shares 
of villages, that in the Sitapur district being an 8 annas 
share in mauza Bambhauri, and it was the 8 annas share 
which was the property in dispute. 


On the death of Muzaffar Ali, Zohra Bibi, Ghazanfar Ali 
and Nasir Ali applied for mutation of their names in place 
of Muzaffar Ali in respect of his property. In the Bara 
Banki district mutation was made in the names of Zohra Bibi 
and Ghazanfar Ali jointly, while in the Sitapur district muta- 
tion was effected in the name of Nasir Ali. 

Zohra Bibi disclaimed, by a deed, dated the roth January, 
1899, any interest in the property and died during the 
pendency of the suit. 


Nasir Ali gifted all his property to his daughter, Kubra 
Bibi, including the 8 annas share in mauza Bambhauri. 
Kubra Bibi died a few months after Nasir Ali, whose death 
occurred in the year 1900, i 

On the 12th March, 1902, the appellant instituted the 
present suit in the court of the Subordinate Judge of Sitapur, 
to recover from the respondents, the representatives of 
Kubra Bibi, possession of the 8 annas share in mauza Bam- 
bhauri with mesne profits. , 

In answer to the claim the respondents filed written 
statement, and pleaded, among other defences, that Musam- 
mat Phundan was not married to Muzaffar Ali, and 
Ghazanfar Ali was therefore illegitimate, - 


wg SSE 5 SEF bee E ESS 
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a The Court of the Judicial Commissioner reversed the 
decree. The following passage from the judgment of that Court 
is material :— ` 
“The learned pleader for the plaintıffs-appellants has contended 
that although there is a general presumption in favour of legitimacy 
` amongst respectable people, yet, as it is admitted, that Mnsammat Phun- 
dan was in the first instance a prostitute, there is no presumption that 
the cohabitation between Mozaffar Ali Khan and Musammat Phundan 
was preceded by any legal union and in support of this contention he 
has cited the case of Mussumat Jariutollbutool versus Mussumat 
Hoseinee Begum, XI., Moore’s Indian Appeals, 194. She has also con- 
tented that when Muzaffar Ali Khan gave evidence in 1883, he was 
obliged, when questioned abdut this second: woman, to say that she was 
his wife, because he would be ashamed to say in open court that he was 


keeping a prostitute together with his wife, and, secondly, because his evi- i 


dence would have been useless for the object with which he was called, un- 
less he had declared that Musammat Phundan was his wife. It is also 
contented that there 1s ample evidence to show that Musammat Phundan 
continued to carry on her profession asa dancing girl long after 1870, 
the year during which, it is alleged, that the marriage took place. The 
evidence of the witnesses called to prove that Musammat Phundan 
continued to dance at marnages and other ceremonies after 1870, does 
not impress me in the least, but there is one important fact which throws 
great doubt on the alleged marriage in 1870. -When the case was insti- 
tuted early in 1902, the pleader for the respondents alleged that the 
_ marriage had taken place about 20 years before, z. e., about 1882. That 
date was put back to 1870 by a statement subsequently made in 
December, 1902. If any marriage had really been celebrated in 
1870, is it possible that Musammat Phundan or any of her friends had 
nae as of the exact date and could not fix it accurately at 
ze) “hen the cases were called on for hearing? I refer also to the 
evidence of Darayo Lal, witness No. 16, for the plaintiffs-appellants, who 
was ın the employ of Muzaffar Ali Khan for 38 years. He says the 
eldest daughter was born in 1876, the second in 1877, the third 
in 1879, the fourth, fifth and sixth in rapid succession annually, 
probably up to 1882. The plaintiff, Ghazaffar Ali, appears to have been 
born some years later, probably in 1888 or 1889. Now, to my mind it 1s 
extremely improbable that if regular cohabitation had commenced be- 
tween Musammat Phundan and Muzaffar Ali Khan in 1870 after the 
alleged marriage, that there would have been no issue of this marriage 
until 1876. Evidently Musammat Phundan wasa young woman then 
who would, in the ordinary course of nature, be likely to give birth 
to a child within a year or 15 months after cohabitation commenced, fand 
my opinion, therefore, is that no cohabitation took place between Musam- 
mat Phundan and Muzaffar Ali Khan until 1875. Then, Musammat 
Phuridan being a prostitute, Muzaffa: Ali Khan found it an easy task 
to induce her to consent to live with him; and afterwards, when her 
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children appeared in rapid succession and ‘no children were born to his 
legal wife, Musammat Zohra, Muzaffar Ali Khan considered ıt advisable 
to make the best of the existing state of affairs, and, therefore gave out 
that he was married to Musammat Phundan, and recognized her as his 
wife whenever he spoke about her. In order to“provide maintenance for 


KANIZ Stites her after his death, he had an 8 annas share in Sadrawan, recorded in 


her name in 1887, ata time when she had given him-six daughters. 
‘This was evidently done asa provision for this' family. It is.true that 


in his petition in this matter he describes Musammat Phundan as “Zouja 


apni? but he does not describe her as Zouja mankuha apni? If 
Muzaffar Ali Khan had then regarded herashis legal wife, why was 
it necessary to make this special arrangement? Under Mahommedan 
Law, on his death, she would have succeeded to a share of 
one-eighth in the whole estate, a share which has never been 
demanded by-her up to date. It is true that her son, Ghazaffar Ali, 
has been in possession of the bulk of the property since 1890, and 
this may account for the fact that Musammat Phundan has never claimed 
her share as the legal widow of the deceased, but it 1s a significant 
fact that she has never attempted since her alleged husband’s death 
to be placed in such a position that her status as his legal widow would 
be no longer a subject of controversy. 

“The above considerations lead to the conclusion that in spite of 
the fact that there may be a presumption of legitimacy owing to the 
admitted fact tht Muzaffar Alı Khan and Musammat Phundan cohabited 
together as man and wife from about 1875 to 1890, and that Muzaffar 
Ali Khan had on several occasions acknowledged Musammat Phundan 
as his wife, yet there is absolutely no reliable evidence of any kind of the 
celebration of any legal marriage in 1870, and for reasons given above, 
there ıs every ground for believing that cohabitation between Muzaffar 
Ali Khan and Musammat Phundan did not, as a matter of fact, commence 
before 1875. I would, therefore, decide that Ghazaffar Alı Khan ıs not 
proved to be the legitimate son of the deceased, and’ his suit to recover 
possession of the share in Bambhauri should have been dismissed.” 

The appellant thereupon appealed to his Majesty in 
Council. 

G. E. A. Ross and B. Dube, for the appellant :—The 
Subordinate Judge was right in holding that the appellant 
was a legitimate son of Muzaffar Ali, who twice acknowledged 
that he had married Phundan. The children of this union 
were treated as legitimate children, and such treatment raises 
a presumption that there was a marriage between their 
parents. Two sisters of the appellant were married in one 
of the most respectable families. Under the circumstances 
of this case it must be presumed that Muzaffar Ali and 
Phundan were married, and that the appellant is legitimate. 
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“Khajah Hidayut Oollah v. Rai Jan Khanum,{1844]3 M. I. A., 795. CIVIL. 
Mahomed Bauker Hoossain Khan v. Shurfoon Nissa Begum, [1860] 8 
M. I. A., 136, p. 159. 
A shrufood Dowlah Ahmed Hossein Khan Bahadoor v. Hyder Hossein. 
' Khan, [1866] 11 Moore's I. A., 94. 
Musumat Jariut-ool-Butool v. Musumat Hoseinee Begum, [1867] 11 
5 M. I. A., 164. 


Ranee Khujooroonissa v. Musumat Roushun Jehan, [1875] L. R., 3 
I. A., 291, at pp? 311 and 312, S. © I. L. R, 2 Cal, 184. 
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and 


Nawab Muhammad Azmat Ali Khan v. Mussumat Lalli Beguin, 
[1881] L. R.,9 I. A, 8 at pp. 17 and 18. S. c. L L. R., 8 Cal, 442. 

L. DeGruyther, K. C, and S. A. Kyffin, for the respon- 
dents :—The evidence relating to the marriage of Phundan 
with Muzaffar Ali has been found absolutely untrue. No 
marriage by repute is here set up. It is a settled Maho- 
medan Law that a child born out of wedlock is illegitimate, 
and a child born in wedlock is legitimate. Reference 
was made to s 

Mahomed Bauker Hoosain Khan v. Sharfoon-Nissa Begum [1860] 

: 8 M. I. A. 156, at p 159. 

Ashrufood Dowla Ahmed Hoosain Khan Bahadur v. Hyder Hoosein 
Khan, [1866] 11 M. I. A. 94, at p. 113, 

Digest of ‘Anglo-Muhammadan Law, by Sir R Wilson, 3rd Ed., pp. 
162 and 165, articles 84 and 86. 

The only evidence on the question of the treatment of 
children is‘that relating to the marriage of two sisters of the 
appellant on the same day. One of them was divorced and 
the other died. No leading man present at the wedding was 
called to show that any leading person was present. 


As regards the statement made by Muzaffar Ali, they 
have been considered by the lower appellate court, and it 
is submitted that that court came to a right conclusion. 


The onus of proving legitimacy was upon the appellant, 
and he has failed to discharge it.- ‘ 
G. E. A. Ross, in reply, on the meaning of Vzkas, referred to 


~ Mahomedan Law, Syed Ameer All, 3rd Ed, pp. 332 and 333; and 
Digest of Anglo-Muhammadan Law, Sir R. Wilson, 3rd Ed., p. 82. 
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- The judgment of their Lordships was delivered by 


SIR ARTHUR WILson.—This is an appeal from a judg- 
ment and decree of the Court of the Judicial Commissioner of 
Oudh, which overruled the decison of the Subordinate Judge 
of Sitapur. 


The suit out of which the appeal arises was brought by 
the present appellant in the last mentioned Court to establish 


title to and recover possession of an eight-anna share in the- 


_village of Bambhautri, the plaintiff's claim being based upon his 


alleged right to recover the property in question as heir to his 
father, Chaudhri Muzaffar Ali Khan. About the parentage 
of the appellant there is no dispute, and of all the questions 
raised in the case, one only remains for consideration on the 
present appeal, andthat is whether the appellant is to be 
regarded as the legitimate son of his father. On this ques- 


tion the Subordinate Judge decided in the appellant’s favour, 


but he was overruled by the Court of the Judicial Commis- 
sioner. 


Their Lordships are of opinion that the learned Judges of 
that Court were right. 


` It may be stated at once that the sole question is, whether 
on the evidence in the case, coupled with all legitimate pre- 
sumptions, it is sliown that the appellant was born in wedlock. 
No question has been raised either in India or before their 
Lordships—such has been raised in many cases—as to any 
possible legitimation by subsequent acknowledgment or treat- 
ment. 


There was no evidence of marriage between the parents 
of the appellant. 


The learned Judges fully recognised that prolon ge 
cohabitation might give rise to a presumption of marriage, 
but that presumption is not necessarily a strong one, and 
their Lordships agree that it does not apply in the present 


case, for the mother before she was brought to the father’s- 


house was; according to the case on both sides, a prostitute. 


The learned Judges next notice certain instances in which 
the deceased father is said to have acknowledged the mother 
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as his wife, but, the-effect of such acknowledgment has been 
rightly estimated by the learned Judges. 

The next point relied upon by the appellant was that 
two of his sisters, whose legitimacy was as much open to 
question as his own, were married to respectable men, and 
the marriages conducted with due formalities. This isa point 
worthy of consideration, but it would be easy to attribute too 
much weight to it. 

Their Lordships are of opinion that the decision of the 
Judicial Commissioner’s Court was right. They will humbly 
advise His Maiesty that this appeal should be dismissed. 

`The appellant will bear the costs, 

Messrs. Barrow, Rogers and Nevill—Solicitors for the 


appellant. 
Messrs. T. L. Wilbon & Co.— Solicitors for the respondents, 
J. M. P. = Appeal dismissed. 





i? GIRRAJ SINGH AND OTHERS 
VveETSUS 


RAGHUBANS KUAR AND PHERS 


Limitalıion Act (XV of 1877 ) ait, 6r—Compromise decree—Ceriam 
ıncumbrances to be discharged within certain time—Paid by plaintifs 
after datefixed—Cause of action—Money paid Jor defendants use. 
Under the terms of a compromise a village fell to the lot of the 

plaintiffs. It was provided that the incumbrances, affecting that village 

would be paid by the defendants within a ceitain time. The defendants 
having failed to discharge the incumbrances the plaintiffs paid them off. 

Held that the suit to recover the amount so paid was governed by article 

61 of the Limitation Act and the cause of action accrued to the plaintiffs 

on the date that the money was paid. 

_ FIRST APPEAL from a decree of Babu Keshab Deb, Offi- 

ciating Subordinate Judge of Aligarh, 
Suit for money. 

The facts material for the purposes of this repon are as 
follows :— 

_ By the terms of an award under a compromise the defend- 

ants were to pay offa mortgage debt on a village which fell 

to the share of the plaintiffs. They were to clear the charge 
by the 31st of January, 1903. They: did not do so, and to 
protect the village from being sold the plaintiffs paid off the 
*F. A. 57 of 1908. 
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Civi debt on the 29th of June, 1904. They brought this suit for 
OTO, recovery of that money on the 15th of June, 1907. 
GiRRAJ SINGH The court below dismissed the suit as barred by time 
z. holding that article 115 of the Limitation Act applied. 
RAGIUBANS 
KUAR. The plaintiffs appealed. 


Sundar Lal (with him Motilal Nehru and Mohan Lal 
Nehru), for the appellants, submitted that the case was 
governed by article 61 and not by article 115 of the Limita- 
tion Act. The money was to be paid by the defendants and 
as they did not do so, it was paid by the plaintiffs, Time ran 
from the date of the payment of money. p 
The only other article which could have any application 
was article 120 and that made the period six years. 
Gulsari Lal (with him W. Wallach and Braj Narain Gurtu) 
- for the respondents, submitted that the suit was really one for 
compensation for breach of contract and is governed by Article 
61 ofthe Act. The terms of the compromise however clearly 
showed that interest in case of breach was payable from 31st 
January, 1903. 
The judgment of the Court was delivered by 
Stanley, CJ. STANLEY, C. J.—Under the terms of the compromise in 
the pleadings mentioned, the village of Ladana fell to the lot \, 
of the plaintiffs. lt was provided by the compromise that all 
incumbrances, affecting this village, should be paid by the 
defendants, on or before the 31st of January, 1903. The 
` defendants failed to pay cff an incumbrance and thereupon 
- the plaintiffs, on the 29th of June, 1904, paid the amount 
due on foot of that incumbrance and so saved the property 
from sale. They then brought the suit out of which this 
appeal has arisen on the 15th of June, 1907, which is within 
three years from the date when the payment was made by 
them. The court below dismissed the suit on the ground 
that it is barred by limitation. The learned Officiating Sub- 
ordinate Judge, in his judgment states that the date of default 
by the defendants was the 31st of January, 1903, and that 
the plaintiffs were entitled to demand the money from the_ 
‘party indebted on the Ist of February, 1903, and their cause 
of action accrued on that date. We do not agree with the 
learned Judge in this view of the law. The suit is a suit for 
money paid for the defendants, within article 61 of schedule 
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II of the Limitation Act of 1877. They had therefore three 
years within which to bring’ a suit from the date when the 
money was paid by them, that is, within three years from the 
29th of June, 1904. As the plaintiffs’ suit has been dismissed 
‘on a preliminary point, and we have overruled the court 
below upon this point, we allow the appeal, set aside the 
decree of the court below and remand the- suit under Order 
41, Rule 23 ofthe Code of Civil Procedure, with directions 
that it be re-admitted in the file of pending suits, in its 
original number, and be disposed of according to law. The 
appellants will have the costs of this appeal. All other costs 
will abide the event. The costs in this Court will include fees 
on the higher scale. f 


S. M. Appeal decreed—Cause remanded. 
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ISHAR DAT TIWARI 
VErSuUsS 
RAMHARAK TIWARI AND OTHERS. * 


Landlord and tenant—Grove planted by tenants on the understanding that 
they will be at liberty to sell it—Custom not pa oved—Fffect of. 

The qwayrb-ul-arz of a village prepared in 1862 recorded that in future 

a tenant shall plant a žag% with the consent of the zemindars, but as re- 

“gards sale he shall have the power. On the sale of a giove by a tenant 

who had planted it, to the defendants, the zamindars sued for recovery of 

possession on the ground that the wazzb-ul-ar z did not record a custom 

authorising the tenants to sell. //e/d that when permission to plant a grove 

had been granted on the eapress condition that the tenants would be at 

liberty to sell, ıt was immaterial whether the record was one of a custom 
-or a contract. 


APPEAL under section 10 of the Letters Patent from a decree 
of Mr. Justice KARAMAT HUSAIN, reversing a decree of E. H. 
Ashworth, Esq., District Judge of Gorakhpur, who reversed 
a decree of Babu Benoy Bhushan Dey, Munsif of Bansgaon. 
Suit for cancellation of a sale deed and for possession. 
` The material facts are as follows — 


_ This was a suit for cancellation of a sale-deed and for 
possession of part of a grove. Certain trees, were sold by a 


tenant and the landlords sought tc get the sale deed set aside 
* L. P. A. 122 of 1909. 
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as also to get possession over-the portion of grove sold. -The 
wajib-ul-arz which was put in evidence recorded that if 
trees were planted by tenants they should have the right to 
dispose ofthem. The wajib-ul-arz was sought to be impeach- 
ed as.a record which had lost its force. 


' The Court of first instance decreed the suit in part, but the 
lower appellate court reversed that decree. Upon a second 
appeal being preferred by the plaintiffs, the decree of the court 
of first instance was restored by the following judgment of 


KARAMAT HUSAIN, J.—Dullam Bahelia sold a portion of a grove 
under a sale-deed, dated the 4th of October, 1907. He was a tenant of. 
the aforesaid grove and the plaintiffs who are the zamindars of the village 
in which the grove is situate, brought a suit for the cancellation of the sale 
deed and for the possession of the portion of the grove sold. They in 
paragraph No. 4 of their plaint alleged that according to the general law 
in these\provinces they were the owners of the trees, and in paragraph 
No. 6 they added that Dullam Bahelia died withcut issue in November 
1907, and that they as zamindars were entitled ‘to possession ın propor- 
tion to their share. Among the pleas taken ın defence were the follow- 
ing :—The first was that according to the village custom the tenants have 
power to transfer the goves and trees planted by them, and the second 
was that Musammat Dilmani, the mother of Dullam Bahelia, was alive and 
that the sut therefore was bad for nen-joinder of parties. The court of 
first instance came to the conclusion that the custom pleaded by the trans- 
ferees was not established. Regarding the plea of non-joinder the comt 
of first instance in its judgment remarked :—“ Dullam has already sold the 
tiees and there is no subsisting 1ight in the trees, the mother of Dullam 
cannot be said to have any right in the trees and she is nota necessary 
party.” That court decreed the claim in part. Ishar Dat, under section 
544 of the Code of Civil Procedure, appealed on behalf of all the defend- 
ants. The lower appellate court reversed the decree of the court of first 
instance coming to the conclusion that the custom entitling tenants to sell 
their groves is established. Regarding the plea of non-joinder the lower 


‘appellate court in its judgment remarks that it was abandoned by the 


appellant. On the question of custom, oral and documentary evidence 
was adduced on both sides. In respect of the oral evidence the learned 
District Judge says, “As is usual in such cases, the-oral evidence is im- 
material.” For the existence of the custom pleaded by the defendants, the 
learned District Judge relies upon the wajib-ul-arz of 1862 which has been 
translated by the learned District Judge in his judgment as follows :—In 
this village there are three daghs situated in our zamindari. And the pro- - 
duce thereof is enjoyed by us, and there are eleven scattered mango trees 
planted by the ryots. The produce of them ıs enjoyed by the tenants-and 
if any tenants in the future plant dagh 'or dig a pond, it shall be done after 
asking our consent: but he shall not get thereby any title to own the. 
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soil. But as regards sale of dég# or tree he indeed shall continue to have 
power. It shall not be so witha tank, &c.,and when he (the tenant) shall 
leave the village, then we, the zemindars, will be owners of it.” The learn- 
ed District J adge interprets the above clause of the wajib-wl-arz to be a 
record of custom. He remarks as follows :—“ It appears that up to the 
time when this wazib-ul-arz was drawn up, no Jagh had been planted by 
the tenants but only eleven scattered mango trees. Still in this wajzb-ul- 
‘arg no distmetion is made between the rights appertaining to individual 
‘frees and to a cluster of trees, otherwise ‘a Jagh.’ It appears therefore 
that a custom is recorded as: having arisen whereby the tenants could 
transfer individual trees and this custom was held at the time of the 
framing of this wajib-ul-arz to extend also to the case of a dagh. As the 
. principle involved is the same whether tree or dagh be sold, I cannot 
find that the treatment of the custom as covering the case of a agh can 
be said to be unwarranted merely because up to-that time no dagh accord- 
ing to the wa2/ib-ud-arz had been planted by a tenant. I therefore hold 
that this z7z-z/-arz must be held to record a custom enabling tenants to 
sell a agh% planted by them.” Besides the wajib-ul-arz of 1862, two 
other documents were produced to establish the custom, a mortgage deed, 
dated the 25th of February, 1879, anda sale deed, dated the 6th of July 
1904. The plaintiffs, in order to show that no such custom did exist in the 
village, produced the following papers: A wajib-ul-arz of 1840 ; Zamima 
khewat or a supplement of Ahewar for 1887. The question whether a 
custom is or is not established is a question into which I can go in 
second appeal, see Ram Bilas v. Lall Bahadur (1). A careful considera- 
tion of all documents ~and: evidence adduced by the parties leads me to 
the conclusion that the custom claimed by the defendants is not estab- 
lished. [There is no mention of any such custom in the wajtb-ul-arz of 
1840, nor is there any trace of it in the supplement of ġhewat, 1887. 
The wayrb-ui-arz of 1862 does not in terms record any pre-existing 
custom. The zamindars only allege what will happen in future if groves 
are planted by the tenants, With reference to the eleven scattered 
mango trees there is nothing in the w2j7b-ul-arz to show that the tenants 
who planted-them can sell them. The power of sale of the grove and 
the trees is confined to the groves which may be planted in future only. 
In the face of thé two wajib-ul-arzes and the supplement of the kewat, the 
one isolated mortgagé deed and the one isolated sale deed are not in my 
opinion sufficient to establish a general custom. It is, however, argued by 
the learned advocate for the respondents that his client is ın possession 
. and that the plaintiffs, in order to succeed, must establish a better title. 
_Had the plea been taken in the first comt or in the written statement, it 
would have been a very good plea. But with reference to the pleadings 
of the parties, I am unable to entertain this plea at this stage of the litiga- 
tion which makes the case a new one. The result is that the appeal is 
decreed, the decree of the lower appellate court.is set aside, and that of 
` the court ot first instance is restored with costs. 
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CIVIL. The defendant vendee thereupon appealed under section 
1910. 10 of the letters Patent. 
TsHAR DAT Iswar Saran, for the appellant. 
FOAR Abdul Raoof, for the respondents. 
a a The judgment of the Court was delivered by 


Oe eae F l STANLEY, C. J.—The suit out of which this appeal has 
v/s arisen was brought by the plaintiffs for recovery of portion 
of a grove which they alleged had been improperly ‘sold by 
the tenants to the defendant-appellant, Ishar Dat. One of 
~ the tenants of the portion of the village in question, Dullam 
Bahelia, on the 4th of October, 1907, sold a portion of a grove, 
in which he and the other co-tenants had planted. The 
zamindars claimed to have this deed of sale set aside and 
also for possession. of the portion of the grove, which was 
sold. The defendant relies upon the wazib-ul-ara of the 
village prepared in the year 1862, as establishing the right of 
Dullam Bahelia, to sell his share of the grove in question, it 
' having been planted by him and the co-tenants. l 


The court of first instance decreed the plaintiffs’ claim to 
the extent of the plaintiffs’ share in the village. On appeal the 
lower appellate court reversed the decree and dismissed the 
plaintiffs’ suit. A second appeal was preferred to this Court 
and the learned Judge before whom it came for disposal, 
reversed the decision of the court below and restored the 
decree of the court of first instance. 


™~ 


The provision of the wayzb-ul-arz of 1862, which was 
relied upon by the defendant-appellant is set out in the 
judgment of the learned Judge of this Court. According to 
it there were at the date of the wazzb-ul-arz three daghs in 
the village, the produce whereof was enjoyed by the zamin- 
dars, the planters. There were also 11 scattered mango trees 
plnted by the ryots. The rights of the parties are then 
stated in these terms: “The produce of them (ze., the mango 
trees) is enjoyed by the tenants, and if any tenant in the 
future plant a dagh or dig a pond, it shall be done after ask- 
ing our consent; but he shall not get thereby any title to 
own the soil, But as regards the sale of bagh- or tree he 
indeed shall continue to have power (że. power to dispose of 
it.” The learned Judge of this Court was of opinion that 
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the evidence did not establish a right on the part of tenants, 
by custom, to sell the éeg#s or trees which they themselves 
planted. It seems to us that whether or not the wayzb-ul-arz 
of 1862 records a custom or a contract, if the tenants were 
permitted by their zamindars to plant ġagås or trees upon the 
express terms that the tenants should be at liberty to sell the 
baghs or trees so planted, it is immaterial whether the record 
is one of custom or of contract. It is admitted that the bags 
in question were planted by the tenants and amongst others 
by Dullan Bahelia, and in view of this we think that the lower 
appellate court was right in dismissing the plaintiffs’ claim. So 
long as the trees or baghs which have been sold are in existence, 
it is clear that the zamindars have no right to exclude the de- 
fendant-appellant or other owners of the daghs planted by them 
from enjoyment thereof, For these reason we think that the 
view taken by the learned Judge of this Court is erroneous. 
We allow the appeal, set aside the decree passed by him and 
restore the decree of the lower appellate court with costs in 
all courts. l 


S. M. : cl ppeal allowed, 


BALDEO SINGH AND OTHERS 
Í Versus 


BULAKI DAS.* 


Contract Act (IX of 1872), section 16—High rate of inte: est—Deblois 
under ariest— Temporary »elease—Dominating the will of debtor. 
Appellants were under arrest for non-payment of Government reve- 

nue. ‘They obtained a temporary release from the tahsildar to go to the 

respondent to borrow mney and agreed to pay 3734 per cent. compound 
interest. The fact of their arrest was known to the respondent. The 
family property was mortgaged as security. /fedd that the creditor was 
in a position to dominate the will of the debtor and that the bargain was 

an unconscionable one Dhanipal Das v. Maneshar Bakhsh Singh, 28 

AIL, 5703 Satish Chandra Giri v. Hem Chandra, 29 Cal , 823, Madho 

Singh v. Kashi Ram, 9 All, 228, referred to. 


SECOND APPEAL from a decree of B. J. Dalal, Esq., 
District Judge of Shahjahanpur, modifying a decree of Maulvi 
Muhammad Mubarak Husain, Subordinate Judge of Shahja- 
hanpur. y 


a : $ 5, A. No. 435 of 1909. 
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Suit to enforce a mortgage bond. 
The facts were as follows :— 


Two out of three brothers, who were members of a joint 
Hindu family, were under arrest for arrears of Government 
revenue. When they had been under arrest for sõme days. 
they obtained from the tahsildar temporary release for the 
purpose of going out to borrow money in order to pay off the 
arrears, They went to the plaintiff, a money lender, and all 
three brothers obtained a loan of Rs. 99 and executed a- 
mortgage bond bearing compound interest at the rate of 3734 
per cent. per annum, with half yearly rests. The property 
mortgaged was sufficient to cover the sum, advanced many 
times over. After six years the creditor obtained a renewal“ 
of the bond ; at that time the debt had swelled to Rs. 779-10-0 
and a fresh advance of Rs, 220-6-0 was made and a bond for 
the total Rs. 1,000 was executed, bearing compound interest 
at 18 per cent. with annual rests. Four years later the plain- 
tiff sued on this bond, the amount then due being Rs. 2,013. 
The defendants pleaded that the bargain was hard and un- 
conscionable. The -court of first instance gave effect to this 
plea’and reduced the amount of interest to the following 
extent ; vis, it allowed compound interest at 18 per cent. on 
the first bond up to the date of the second bond ; the amount 
of this interest, together with the amount of the fresh advance, 
was added to the original principal; and-on this total sum 
compound interest at 18 per cent. was allowed from the date 
of the second bond. On appeal by the plaintiff the lower 
appellate court decreed his claim in full. The defendants 
appealed to the High Court praying for testoration of the 
decree of the court of first instance. 7 

Jogendra Nath Mukerji, for the appellants :— . 


The rate of interest was exorbitant ; and the bargain was 
a hard and an unconscionable one against which the appel- 
lants were entitled to be relieved. 


[RICHARDS, J.—Is the mere fact that the interest is very 
high by itself sufficient to mike the contract hard and uncon- 
scionable ?], 


Yes—lIn the case of 


Kirpa Ram v. Sami-ud- din, [2903] I. L.R., 25 AlL, 284, 


= 7 ¢ 
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in which the rate of interest was less than that in the present 
case, it was held that although no fraud or undue influence 
had been proved, still, the exorbitant rate of interest showed 
that the bargain was unreasonably hard and unconscionable. 


It was similarly held in the case of 
Balkishan Das v. Madan Lal, [1907] 1. L. R., 29 All., 303: 


[RICHARDS, J.—But in both these cases there were other 
circumstances as well as the excessive rate of interest. ] 


In the present case, too, there were such circumstances, 
At the time of the execution of the first bond two of the 
executants were under arrest ; they were in very urgent need 
of money and the creditor knew of the state of the debtors 
and took advantage of it to drive an unconscionable bargain. 
When the second bond was executed they were already 
heavily indebted to the plaintiff and had to submit to the 
terms which he chose to dictate. Having regard to’ the 
general usage among money-lenders, it was practically impos- 
sible for the debtors to obtain relief by applying to another 
money-lender. - 

Another similar case was that of 

Dhanipal Das v. Maneshar Bakhsh Singh, [1906] I. 1. R, 28 All, 
570, P. C., 
in which the Privy Council put the burden of proof on the 


creditor to show that the bond was, under the circumstances, 
not hard and unconscionable. 


[RICHARDS, J—What was the value of the estate which 
was given as security ? If good security is given the interest 
ought, reasonably, to be much less than if no security or only 


a flimsy security is forthcoming. | á 


The security was sufficient to cover the advance many 
times over. 


Moti Lal Nehru, for the respondent :— 


The only ground upon which the claim to relief is based 


-is that the interest was excessive and that the debtors were 


hard pressed for money at the time of the execution of thé 
first bond. But the mere fact that a bargain is hard, or that 
the debtor was in urgent need of money, or the two facts 
taken together do not constitute an unconscionable bargain, 
Sundar Koer v. Rai Sham Krishen, [1906] 1. L: R., 34 Cal., 154, P. Ç, 
84 
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-Umesh Chandra Khasnavis v. Golap Lal Mustafi, {1903\ 1. Le Rs, , 
31 Cal., 233. - 


Satish Chunder Giri v. Hem Chunder Mukhopadhya, [1902] I. L. Rep 
29 Cal, 823. 

In the second of the above cases the urgent need was of a 
similar nature to that of the present case ; there the loan was 
taken for warding off the impending auction sale, which was 
to take place only two days later, of the property for arrears of 
Government revenue. In the third case cited the rate of 
interest was very much higher than in the presente case, but 
Still it was allowed in full. 


The debtors were under arrest not at the instance of the 
plaintiff, but for arrears of revenue. They might have gone 
to any other money-lender or banker if they had chosen ,to 
do so. The plaintiff did not exercise any undue influence 
upon them.. 


Upton, Law of Interest in British India, p. 114. 


[RICHARDS, J.—The fact that they were under arrest and 
had been so for some days makes a considerable difference.] - 


That only made the necessity more urgent ; it made no 
other difference ; and the fact of the urgency of the need was 
not alone sufficient to give rise to a relation such as could be 
said to allow the creditor to dominate the will of the debtor. 


Moreover, any possible objections that might have attach- 
ed to the first bond must be deemed to’ have been removed 
by the fact of the first bond being ratified and fully aceepted 
by the debtors when they executed the second bond. At 
that time, namely, that of the execution of the second bond, 
they were not under arrest or in any urgent need.of money ; 
so that, there was then no undue influence existing. : 

Earl of Chesterfield v. Sir Abraham Janssen, 1 White and Tudors 
Equity cases, 289. - 

And the debtors had no complaint against the second 
bond ; they did not plead that it was unconscionable or. that 
there was any fraud or undue influence so far as it was con- 
cerned, 


[RICHARDS, J.—But as regards the second bond there is 
the fact that the debtors were already heavily in debt to the 
creditor, and advantage was taken of it to drive an uncon- 
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scionable bargain. _ Vide illustration (c) to section 16 of the Civil. 


` contract Act.]. . ; Te 1910, 





The court will not presume undue influence where it-is not Pita Sine 
at all pleaded by the parties. The rate of interest in the v. 
eo š 3 BULAKI DAs. 
second bond is not excessive or unusual. 


Jogenara Nath Mukerji, replied. 
<- The judgment of the Court was delivered by 


RICHARDS, J.—This appeal arises dut of a suit to enforce Ruhards, Ji 

a mortgage. It appears that in the year 1898 certain- of 
‘the defendants, who are all members of a joint Hindu family, 
had been arrested for non-payment of Governmet revenue. 

“They | had been under arrest for some days. They managed 
“to “persuade. the tahsildar to allow them to go to the plaintiff 

who is a money-lender. In all probability the Chaprasi or 

Chaprasis ofthe Tahsildar accompanied them to the money- 

lender’s house. A small sum of Rs. 99 was advanced, the 

rate. of interest being 3714 per cent. compound interest with 

rests ‘at six months. In consideration of this small advance 

“thé debtors hypothecated substantial zamindari property. 

The zamindari itself except the ser was already mortgaged 

with possession ‘to other persons. The sir, however, must 

have been security for many times the amount of the ad- 

“vance. In the year 1904 the principal.and interest due to 

the plaintiff im respect of the advance of 1898 had amounted 

-'to no less than Rs. 779-10-0. A further. advance of 

Rs. 220-6-0 was then -made and a fresh mortgage of the 

‘same property with compound, interest at 18 per cent. for 
Rs. 1o00. It will thus be seen that in the year 1898, Rs. 99 

' principal- sum was . advanced, _and in the year 1904, Rs. 220. 

The principal and interest now due i in respect of these small 

advances amounted when the suit was brought to Rs. 2,013-6. 

‘The court of first instance found that the bargain was 

a hard and unconscionable one and gave the plaintiff a 
decree for sale of the, property calculating, the interest ‘in the 

‘following’ way. « It gave 18, per cent. ‘compound interest on 
„the first bond- up, to the date of the second bond and then 

_gave 18 per. cent. compound interest from the date of the 

‘second bond on the amount of the principal and înterest it 

ascertained as being due-on the first bond plus Rs. 220 then 

advanced. ‘The eee appellate court with natural reluc- 
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tance set aside the decree of the court of first instance and 
gave the plaintiff a decree for the full amount claimed. 
The facts as found by the court of first instance are accept- 


v - edby the.lower appellate court and they. have not been 


Buraxı Das. 





Ruka ds, J. 


disputed here. There is no doubt that the debtors who 
entered into the bargain on behalf of other members of the 
joint family (many of whom were minors)-were under arrest. 
The only question is whether or not the court was entitled 
under the circumstances to find that the bargain was an 
unconscionable one, in respect of which the court was entitled 
to give relief under the provisions of section 16 of the Con- 
tract Act as amended. The question is not by any means 
free from difficulty and it is to be regretted that the Legisla- 
ture has not invested the courts with clear and properly 
defined powers to intervene in cases where the interest 
charge. against villagers is inequitably excessive. In the 
case of Dhanzpal Das v, Maneshay Bakhsh Singh (), the 
court relieved a debtor under the following circumstances. 
The debtor was a “disqualified proprietor” under the 
provisions of the Oudh Land Revenue Act XVII of 1876 
and his property was ander the management of the Court 
of Wards. He executed a bond agreeing to pay interest 
‘at 24 per cent. and to repay thé principal within two years, 
The bond contained a covenant that the interest should be 
paid half yearly. If the half yearly interest was not paid, 
it should be added to the principal and interest should 
then run on it at the same rate. The half yearly instalments 
of interest were to ke paid out of the allowance fixed by 
the Court of Wards. If the principal and interest were not 
paid at the promised time, namely at the end of two years, 
‘the whole was to be recoverable by the creditor by institut- 
ing a suit from the moveable and immoveable property of the 
debtor. Their Lordships of the Privy Council held that ow- 
ing to the fact that the debtor's estate was under the manage- 
ment of the Court of the Wards and that the creditor knew 
it, the latter was in a position “to dominate the will of the 
debtor.” We think that having regard to the fact that the 
principal debtors in the present case only attained their 
temporary release from jail for the purpose of obtaining 


(1) [1906] I. L, R., 28 All., 570. 
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this loan—a fact which the plaintiff must have been aware of CIViL. 
~-placed him ima position to dominate the will of the borrow- ae 
ers. It is said that however this: might have been ‘at the — 
. or : arees BALDEO SINGH 
time of the original bond, in the-year 1904 when the present 2. 
bond was executed, the creditor was nu longer in a position’ BULAK Das. 
_to dominate the will of the borrowers. This is to a certain Kichards, /. 
extent true, -but it must be remembered- that at this time 
the debt under the first transaction had swelled from 
Rs. gg to Rs: 779-10-0, and it is common knowledge -that it 
- is not easy to obtain a fresh loan from another money ‘len- 
der once the property has been mortgaged toa man of the 
same class, Our attention was ‘called to the case of Satish 
Chunder Giri v. Hem Chunder Mukhopadhya (1). In that 
case the borrower had borrowed on a pro.-note at an exorbi- 
tant ‘rate of interest. The'court held that as there was no 
fiduciary relation between -the parties, the mere fact that the 
borrower was in urgent-need of money was no ground for grant- 
ing arelief. Thè léartied Judges distinguish the case before 
‘them from a ruling of this Court in Madho Singh v. Kashi Ram 
(2). The distinction they drew was that in the case before 
this Court there was -ample security for the loan while in 
the case before them there was no security whatever except 
the pro-note executed by the debtor. In the case we are 
at present considering there was ample security for the 
advances. Under all’ the circumstances of the case we 
think - that the defendants were entitled to the relief afforded 
them by the court of first instance. We, accordingly, allow 
the appeal, set aside the decree of the lower appellate court 
__-~and restore the decree of the court “of first instance with 
costs’ in this Court and in the lower appellate court to be 
‘paid by the respondent. 


B. K.M Appeal decreed. 
(1) [1902] I. L. R., 29 Cal., 823. : 
? i * (2) [1887] I. L. R., 9 All, 228. 
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. PALAKDHARI RAI 
: , VErSUS 
MANKARAN RAI AND ANOTHER.* 


Civil Procedure Code (Act XIV of 1882), sections 108, 591—Ex parte 
'» decree affirmed in appeal—Application to set it aside—Jurisdiction— 


.-:- ‘Challenged-in appeal against final decree. 


When a decree originally passed by the court of first instance is 
affirmed in appeal the decree of the appellate court becomes the 
decree in the cause, and the court of first instance has no jurisdiction 
to entertain an application to set aside that decree. 

A decree passed ex rte against one of the defendants was affirmed 
on appeal of the defendants who had-appeared. On the application of the 
defendant who had not appeared the court of first instance set aside the 
decree. Held that the court acted.u/tra vires and the appellate court could 


‘set it aside when an appeal was filed against the final decree, the orders 


referred to in section 591 of the Code of Civil Procedure, 1882, being 
orders which the court has jurisdiction to make but m making which it 
commits an error or irregularity. Danai Sardar v. Tarak Nath, 5 
Indian cases, 525, referred to. ' 


APPEAL under section 10 of the Letters Patent from a 
decree of Mr. Justice KARAMAT HUSAIN, confirming a decree 


‘of Munshi Chhajju Mal, Subordinate Judge of Ghazipur, who 
‘reversed a decree of Babu Preo Nath Ghosh, Officiating 
‘Munsif of Muhammadabad. 


The material facts were as follows :— 


' In a-suit against several defendants the appellant did not 


‘appear. , An ev parte decree was passed against him. The 


other defendants appealed against the decree and impleaded 


the appellant as a respondent. He received notice of 


appeal. The appellate court confirmed the decree of-the 
lower court. He then applied to the court of first instance 


to set aside the decree on the ground that he had no 


notice of the suit. His application for setting aside the 

decree was granted and on the retrial the Munsif came 

to a different decision on the merits of the case and dis- 

missed the suit. The plaintiff appealed on ground zxter 

alta that the Munsif had no jurisdiction to set aside the 
2 L. P. A., 140 of 1909. 
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ex parte decree after the Munsif’s decision had’ been affirméd- 
on appeal. Accepting the plea, the Subordinate Judge 
allowed the appeal. 


A single Judge of the High Court confirmed that decision, 
His judgment was as follows :— ` z3 : 


KARAMAT HUSAIN, ).—The facts necessary for the disposal of this 


appeal are shortly these :—Mankaran Rai and Dasrath Rai brought a - 


“suit for the maintenance of possession over certain Plots in the villagé 
of Baghanua The suit was against twelve defendants, one of whom 
was Palakdhar) Rai. All the defendants, excepting Palakdhari Rai, 
defended the suit, which was decreed against all the defendants on ‘the 
roth of December, 1906, the trial against Palakdhari being ex parte.” All 
the eleven defendants appealed and made Palakdhari a respondent 
to their appeal. The service of the notice of their appeal according to 
the finding of the lower appellate court was personal on Palakdhani. 
The appeal was dismissed on the 22nd of May, 1907, anda decree was 
passed in which Palakdhari appears as one of the 1espondents. ` Palak- 
dhari, on the 27th of June, 1907, applied to the learned Munsif for setting 
aside the decree. The prayer in _paragraph 5 of the: application i is in 
these terms :—“ It is therefore by means of this application prayed 
that the ex parre decree, dated the roth of December, _1906, which has 
been confirmed on appeal on the 22nd of May, 1907, be set aside 
—Bazariya darkhast haza ummedwar ki faisla muwarrikha 19. Disamber 
san 1906 iswi jo apil se batarikh 22 Mai san 1907 iswi bahal hua hai 
mansukh farmaya javai? The learned Munsif granted the application 
on the 18th of January, r908, and in his judgment remarked, “I allow 
‘the application ‘and set aside the ex parte decree against Palakdhari ae 
On the retrial of the case the learned Munsif came to'a conclusion 
directly opposite to that arrived at by his predecessor. This decree of 
the Munsif is dated the 28th of July, 1908. The plaintiffs, Dasrath Rai 
and others, appealed from the decree of the 28th of July, 1908, to the 
lower appellate court. The lowe: appellate court came to the conclusion 
that the learned Munsif had no jurisdiction to set aside the decree of 
the appellate court of the 22nd of May, 1907, and for this proposition 
“he relied upon the case of Monomohini Chowdhurant v. Nara Narayan 
Roy Chaudhri. (1) ` Palakdhari hás preferred a Second Appeal to this 
` Court and the following three pleas are taken in the”memorandum'of 
“appeal :—(1) that Palakdhari was entitled to make an -applicatioi. under 
section ‘108 of the Code of Civil Procedure, Act XIV of 1882 3 (2) that his 
application under section 108 of the Code of Civil Procedure was not 
barred by reason of an appeal on behalf of the other defendants ; and (3) 
that Palakdhari could get no relief, upon appeal by the other defendants 
“upon the ground that the decree against him was ex parte: The learned 
“wakil for the respondents in addition to the rulitg rehed on by the 
lower appellate court has teferred to two other rulings, one is Jadubansa 
i (1) [1899] 4 C. W. N., 456. 
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Narain v, Mohunt Hari Charan Bharati, (1) and the other is, Sankara 
Bhatta v. Subraya Bhatta (2). The view taken by the lower appellate 
court in-my opinion is right. The Munsif had no jurisdiction to set 
aside the decree of the lower appellate court, dated the 22nd of May, 
1907. It is, however, contended by the learned Counsel for the appellants 
that on the authority of Tasaddug Husain v. Hlayat-un-nissa (3) the 
order of the Munsif under section 108 of the Code of Civil Procedure 
setting aside the decree passed er parte and the wrongfulness of such 
order could not have been urged as a ground of objection in an appeal 
from the decree in the suit under the provisions of section 591 of the 
Code of Civil Procedure. And, the Munsif set aside his own ex parte 
decree under section 108, the wrongfulness of that order under the 
authority of that ruling could not have been a ground of objection in an 
appeal from the decree passed. after setting aside the ex parte decree. 
But in the case before me the learned Munsif took upon himself to set 
aside a decree passed by the lower appellate court and that certainly he 
had no jurisdiction todo. The ruling cited by the learned Counsel for 
the appellants has no application to the case before me. The appeal in 
my opinion fails and is dismissed with costs. 


The defendant thereupon appealed under section 10 of the 
Letters Patent: 


M. L. Agarwala, for the appellant :— f 


An order setting aside an er parte decree could not be 
appealed from, under section 591 of Act XIV of 1882. It 
does not affect the merits of the case. ` ie 

Tasaddug Husain v. Hayat-un-nissa, [1903] 1. L. R., 25 All., 280. 

Gulab Kunwar v. Thakur Das, [1902] 1. L. R., 24 All., 464. 

He relied on section 598 ofthe old Code of Civil Proce- 
dure. x J 

Stal Prasad Ghosh, for the respondents, was not called 
upon, ` : 


The judgment of the Court was delivered by 


- BANERJI, J—The facts of the case out of which this 
appeal has arisen are these :—The plaintiffs-respondents 
brought a suit against several defendants, one of whom was 
the appellant Palakdhari Rai. He did not appear at the 
hearing of the suit, but some of the other defendants did so 
and a decree was passed against all the defendants by the 
court of first instance. From this decree an appeal, was, 
preferred by all the defendants, except Palakdhari, who was 

(1) [1907] 6 C. L. J., 226. (2) [1907] I. L. R., 30 Mad., 535. 

(3) [1903] 1. L. R., 25 All, 280. 
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made a respondent, The lower appellate. court affirmed the 
decree of the court of first instance and dismissed the appeal. 
Thereupon Palakdhari applied under section 108 of the Code 
of Civil Procedure, 1882; to the court of first instance to have 
the decree of that, court which had been affirmed by the appel- 
late court, set aside on the ground that he had no notice of 
the suit, The court of first instance granted his’ application, 
re-opened the case and in the result dismissed the suit. Upon 
appeal to the lower appellate court it was held that the 
Munsif in readmitting the suit had acted without jurisdiction, 
and that the decree finally: passed by him was also without 


jurisdiction. .That court accordingly allowed the appeal - 


and reversed .the decree of the Munsif, An appeal was 
preferred to this Court from the decree of the lower appellate 
court, and the learned Judgé of this Court before whom it 
came on for hearing, Cismissed the appeal. From his judg- 
ment this appeal has been preferred under the Letters Patent. 


T 


We are of opinion that the conclusion at which the learned 
Judge of this Court arrived is 'corrèct. The decree originally 


passed by the court of first instance having been’ affittmed 


by tlie-lower appellate court, the decree of the lower appellate 
coutt became the decree in the cause. The Court of first 
instance had therefore no jurisdiction to entertain an- applica- 
tion to have that decree set aside. In granting the application 
made by the appellant, Palakdhari, under, Section 108 of, ‘Act 
XIV of 1882, the court, acted wdtra vires. Therefore the 
decree which the court passed after granting that application 
was passed without jurisdiction and the lower appellate court 
was right i in holding that the: decree could not be sustained. 


The learned Counsel for the appellant . relies on the pro- 
visions of section 591 of the Code of Civil Procedure, 1882; 
and urges that as the order under section to8 was final, the 
question of its correctness or otherwise could not be madé‘a 
ground of appeal when the plaintiff appealed from the decree 
finally passed by the court of first iristance, We do not 
agrée with this contention. In our opinion the o1 ‘der referred 
to in that sectionis an order which the court -had jurisdiction 
to make but in making which the court had committed ah 
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error or irregularity. This case is very similar to that of ` 


Dhanai Sardar x. Tarak Nath Chaudhari, decided by the 
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High Court of Calcutta, and reported in volume. 5, Indian 
Cases, p. 525. In.that case it was held under similar circums- 
tances that the court of first instance had no jurisdiction to-set 
aside a decree which had been affirmed on appeal. 


For these reasons we‘dismiss the appeal with costs, 


S. M Appeal dismissed, 


' NATHU MAL 
VETSUS 
THE DISTRICT JUDGE OF BENARES.* 
Provincial Insolvency Act (I11-of 1907), section 43 (17 )—Imprisonment.of 
tnsolvent—Offence committed on specific octasion—Euidence, nature 
of. 

An insolvent cannot be convicted for an offence under section 43, of. 
the Provincial Insolvency Act unless he ıs shown by legal evidence to have 
committed an offénce on some specific occasion. Zz the matter of Rash 
Behari Roy, I. L. R., 17 Cal., 209, referred to. An insolvent cannot be 
punished on the evidence given on behalf of the creditors when they 
were opposing his application for adjudication of insolvency but that 
evidence ought to be recorded de novo after the charges are framed. 


APPEAL from an order of E. H ‘Ashworth, Ea ‘District 
Judge of Benares. 

Application to be adjudged an rcoivene 

The facts were briefly these :—* 

The- appellant, Nathu Mal, made an ‘application on 24st 


September, 1908, to be adjudged an insolvent.” The applica- 


„tion was, owing to some formal defects, returned to him on 


the next day. A fresh application was thereafter made on 
2tst January, 1901, In disposing of this application the 
Judge found that it was clearly proved that the applicant 
had been guilty of very bad faith; that he had in his second 
application suppressed assets shown in the first application ; 
and that ‘he had shortly before the second application 
fraudulently disposed of valuable moveable property to 
certain alleged creditors. The Judge, however. made, on 
11th March, 1909, the order of adjudication prayed’ for and 
appointed a receiver. The receiver called upon the insélvent 
to produce his account books; he did not do so, although 
°F.A FO No. rg 
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in” his deposition he had admitted keeping regular account 
books, but produced “only a sort of memorandum ‘book ” 
_instead.- The receiver reported the matter to the Judge who 
commeiiced proceedings under section 43 (2) of the Provincial 
Insolvency Act (HI of.1907). He framed four charges or 
counts against the insolvent :—(@) production of fraudulent 
memo. of accounts before the receiver ; (6) fraudulent disposal 
of assets shown in the first petition ; (c) suppression- of 
account books; and (a) act of bad faith in suppressing the 
first petition which he was called on to produce before the 
order of adjudication had been made. The Judge dealt with 
these charges “mainly upon the evidence which was taken on 
the occasion” of the adjudication of insolvency ; and sentenced 
thé insolvent by his order, dated 2nd September, 1909, to 
six weeks’ simple imprisonment. The insolvent preferred 
this appeal to the High Court under section 46 (2) of Act 
If of 1907, ` 


Lalit Mohan Banerji, for the appellant, contended that 
the sentence was based mainly on the evidence-that was 
given ori the- side of the creditors when they were opposing 
the application .for adjudication, That evidence. was pro- 
duced about six months before the proceedings under 
seétion 43 (2) were taken, The purposes of the two proceed- 
ings were distinct and the evidence given in the one could 
not properly be made the basis of the otder in the other. In 
the: slater proceedings, when the charges were framed by 
the Judge, the correct procedure should have been for him 
to take fresh evidence and adjudicate upon the different 
charges on that evidence alone. 


_ The appellant had no oppoitunity of cross-examining the 
witnesses with a view to.his meeting the charges now brought 
against chim; for he could not ‘then anticipate what future 
charges would be brought against him. Under these cir- 
cumstances the order imposing sentence was illegal. 

in the matter of Rast Behari Roy, [1889] I. L. R., 17 Cal, 209. 

-W, Watlach, (Government Advocate)-for the respondent, 
conceded that the proof of the four charges.was based mainly 
on the evidence that was taken at-the time of the adjudication 
of insolvency ; although; he contended, at least one of «the 
charges was fully established by additional evidence taken 
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in: connection with the present proceedings. It would be 
more satisfactory if fresh evidence were taken on all the 
charges framed and the sentence based on such evidence. 


Lalit Mohan Banerji, replied that te additional evidence 
which had been taken, did_not by itself fully establish any 
one of the charges. 

The judgment of the Court was delivered by 


-RICHARDS, J.—Nathu Mal, appellant here, applied under 
section 16 of Act III of 1907 for an order of adjudication of 
insolvency. The learned District Judge made the order 
applied for notwithstanding very strenuous objections on the 
part of the creditors, The learned Judge says in his judgment, 
of the 11th of March, 1909, “I, therefore, hold that there were 
no sufficient grounds for refusing an order of adjudication.” 
The next sentence proceeds as follows: “At the same time I 
must place here on record that it is clearly proved that the 
applicant is guilty of very bad faith.” He then proceeds to 
set forth the facts which show that the applicant was fraudu- 
leritly concealing documents which: would throw light on 
the state of assets and was also fraudulently understating 
the amount of his assets. We wish to clearly express our 
opinion ‘that the learned Judge holding the opinion he did 
was clearly’ wrong in granting the petition of Nathu Mal 
and declaring him insolvent. Section 15 of Act III of 1907 
provides amongst othe: things that if the Court is of opinion 
for any sufficient reason that the order of adjudication should 
not be made the Court should dismiss the petition. In. our 
Opinion the facts set forth in the order of the learned Judge 
to which we have just referred were ample grounds for dis- 
missing the petition and thatthe petition under the circum- 
stances ought to have been dismissed. After the order of 
adjudication a Receiver was appointed and he reported to 
the learned Judge that the insolvent had not produced his 
books. This led to proceedings‘under section 43, clause (ii). 
The learned Judge framed what we may call four charges. 
In, the order appealed from he deals with these charges and 
he sentenced the insolvent to six weeks’ simple imprisonment. 
This is the order appealed against. The main ground of 
appeal argued here is that the sentence is based mainly on 
the evidencethat was given on behalf of the creditors when 
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they were opposing the application for “adjudication, The 
appellant contends. that where the,Judge framed charges 
against him he ought to have taken the evidence on each of 
the charges de novo. ‘Reliance is placed on a ruling Jz the 
matter of. Rash Behari Roy an insolvent (1). ‘In that case it 
was held that the provisions of the XI and XII Vic. Cap., 21, 
section 50 -were in the nature of a penalty and that the insol- 
vent could not be-convicted-‘unless he’ was ‘shown “by ' ‘legal 
evidence to have committed an offenceon some specific occa- 
sion. “It is no doubt true that: in the present case the evi- 
delice was taken in the presence of Nathu Mal and he had 
an opportunity. of cross-examining the witnesses; -On the 
éthér-hand at that time there” was no‘charge against ‘him of 
having. committed any offence under: section 43-of the Pro- 
vincial Insolvency’ Act. © It: may well be that the cross- 
exariiination would have been- differentif Nathu Mal had’ 
known that the-evidence was being recorded as the- founda- 
tidn for-a sentence ‘under section 43. We think that Nathu Mal 
may well havé been ' prejudiced. > The-learned -Judge, as we 


have already pointed out, was prepared to make*and -dctuyally, 


did: makean order of adjudication’ notwithstanding ; the 
eviderice adduced by the creditors, and-no action was'taken 
by the learned Judge at that time-and it.was.not-until after 
the Receiver’s report that the present: proceedings.were insti- 
tuted. It cannot*be disputed that. the .order of..imprison; 
ment is mainly based: on the evidence that was taken-on,the 
first occasion. The only question, which we have’any:doubt 
about, is whether or not we should. send: the case back. for a 
decision de novo. While we quite agree. with, the remarks 
of the learned Judge that insolvents acting jn a. fraudulent 
manner and committing offence ‘under section-.43 should 
certainly be punished, we do not think under the circum- 
stances that it would be in the interests of public justice , that 
we should:send the case back. ° Of course’our order. will not 
afféct in any way the discretion of the court. below as to 
withholding: the order of discharge. “We accordingly allow 
the appeal, set aside the order of the learnéd District Judge, 
dated: the 2nd- September, 1909. The applicant will bear 
‘bis own costs.. The bail order is discharged.” 

BK. M. as : Appeal ailnuiail 

‘ (ty C a889. L. R., 17 Cal., 209. 
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ROHILKHAND ann KUMAON RAILWAY 
versus 


JAGDAMBA SAHAL* 

Railways Act (1X of 1890), section 75—Contents declared—No insurance 
charges demanded—Liability of Conipiny—Bye-laws framed” by 
Company —Bye-law No. 26—Modtfying section 75—Lffect of. 

The plaintiff booked a box requesting that special care should be taken 
of the contents. On being required to declare the contents he showed 2 list 
of the same. The Company did not require him to pay any extra charges. 
They handed him a receipt on the back of which was printed bye-law No. 
26 (framed under section 75, Railways Act) which declared thatthe Com- 
pany“is not responsible for any loss, destruction or deterioration of goods. 
The.goods were damaged in transit. //e/d that the declaration‘made by. the 
plaintiff was a sufficient declaration within the meaning of section 75 and 
the Railway Company not having demanded any extra payment were not 
exonerated from hability by reason of the provisions of that section. 

Held further that the bye-law 26 framed under section 75 so far as 
it made the making of a demand from the owner of the goods unnecessary 
was ultra vires. The bye-law could not be considered as amounting 
to a demand and a reference to them on the receipt did not affect-the 
plaintiff. Great Indian Peninsula Railway v. Rarsett Chana Mali, 19 
Bom., 165 distinguished. 

SECOND APPEAL from a decree of Maulvi Muhammad 
Husain, Officiating’ Additional Subordinate Judge of ‘Aligarh, 
reversing a decree of Babu Kameshwar Nath, Munsif of Kas- 
ganj. 

„Suit for damages, 

‘The material facts will appear from the judgment, 

W. Wallach (with bim B. Æ. O'Conor), for the appellant. 


Sundar Lal, for the respondent. 

‘The judgment of the Court was delivered by 

RICHARDS, J.—This appeal arises out of a suit in which 
the plaintiff claimed Rs, 1,000, the value of the contents of a 
box, which he had delivered to the defendants Railway Com- 
pany for carriage from Kathgodam to Kasganj city station. 
It appears that at the time of booking the box the plaintiff 
made a representation to an officer of the Company that the 
box contained articles of the value of about Rs. 1,000 and he 


wished that special care should be taken to prevent the box 
* S. A. No. 1128 of 1908. 
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or its.contents from being injured by rain. He was asked the 
nature.of the. contents.and he showed a list of the contents. 
The“ defendants Railway Company contend that they are re- 
lieved from all the liability by the virtue of the provisions. of 
section 75-of. the Indian. Railways Act IX of 1890 and. clause 
26 of the bye-laws of the defendants Company. Sectioff 75 of 
-the Railways Act is as follows :— 


. (a) *:When any. articles.mentioned in'the second.schedule are contained 
in-any parcel or package delivered to a Railway administration for carriage 
by Railway- and the value of such articles in the parcel or package. exceeds 
one hundred rupees, the railway administration shall not be responsible 
for the loss, destruction or deterioration of the parcel or package unless 
tlie person sending or delivering the'parcel or package to the adminis- 
tration’ caused its value and contents to be declared or declared them at 
the time’ of, the delivery: of the:parcel or package.for carriage by, Railway, 
and if so, required by.the administration, paid or engaged to pay a per- 
centage on the.value so declared by way of compensation for increased 
risk, (2) When any parcel or package of which the value has been 
declared’ under sub-section (1) has been lost or destroyed or has deterio- 
rated, the compensation recoverablein respect of such loss, destruction 
or deterioration shall not.exceed the value so declaied and the-burden of 
proving the value. so declared to have been the trué value shall, notwith- 
standing, anything, in the declaration, lie on the person claiming the com- 
pensation. -(3) A railway administration may make it a condition of 


carrying a parcel declared to contain any article mentioned in the second ` 


schedule that a Railway servant authorized in this behalf has been 
satisfied.by examination or otherwise that the paicel actually contains 
the articles declared to be therein.” i 


Clause 26 of the bye-laws is as follows :— 


“The Railway Company is not responsible for the loss, destruction 
or deterioration of. any luggage or property belonging to ‘or in charge of 
a passenger unless a Railway servant has booked and given a receipt 
therefor.” ‘ 


Then. follows an enumeration of the articles. The bye- 
law. then proceeds :— 


“When the value of such articles exceeds Rs. 100 unless the value 
and .nature of such articles or the parcel or package contaiming the 
same, shall have been declared by the sender,.andan insurance rate or 
compensation for increased risk over and above the Railway. charge for 
carriage, shall have been paid to and accepted by some person duly 
authorized to receive the same on behalf of the Company, and who had 
satisfied himself by exammation or otherwise that the parcel actually 
contains the articles declared to be therein,” 
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So far as section 75 of the Railways Act is concerned, it 
is admitted that the officials of the defendants Company never 
made any demahd on the plaintiff to pay any percentage over 
and above the ordinary Railway charge of the goods. It is con- 
tended on behalf of the appellants Company that notwithstand- 
ing that no such demand was made they are protected by sec- 
tion 75, because the declaration that was made by the plaintiff 
-was not made with a view to insurance, and reliance is placed on 
‘thecase of the Great Indian Peninsula Railway vy. Ratsett 
‘Chand Mal(1), We may point out at once that in this decision 
the provisions of a different Act were being construed. Section 
11 of Act IV of 1879, although a corresponding section to 
section 75 differs in an important particular. It has no 
provision requiring the Railway Company to demand the per- 
‘centage and it expressly provides that the carrier is not liable 
for loss unless not only is a declaration made büt the increased 
charge or an engagement to ‘pay such charge has actually 
been paid or entered into by the owner of goods and accepted 
by the Railway servant who must be specially authorized in 
that behalf. In that case reliance was placed on the decision 
in the case of Robinson v. Great Western Railway Company (2). 


A reference to this last mentioned case shows that the court 
was referring to an entirely different set of circumstances, 
There the plaintiff was suing the Railway Company for refus- 
ing to carry his horse. ‘The Railway Company refused to 
carry the horse because they knew it was of a greater value 
than £ 50. The plaintiff so far from relying on any declara- 
tion made by him of the horse expressly stated that he never 


intended to make any declaration at all as to the value. 


The plaintiff in that case’ was insisting that the Railway 
Company could not refuse to carry his horse even though it 
were valued for more ‘than £ 50, and that he was not ready 
and willing to pay the insurance. In our opinion as found 
by the lower court the declaration’made by the plaintiff was 
a sufficient declaration within the meaning of section 75 and 
as the Railway Company did not require him to pay or 
engage to pay a percentage on the value of the contents of 
the box the défendants Railway Company are not protected 
by the provisions of section 75. The next point is whether 

(1) [1894] I. L. R., 19 Bom., 165, 

(2) 34 L. J, C. P.n (N. S.), 234. 
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the defendants are protected by the provisions of clause 26 
of the bye-laws to.which we have already referred. When 
the goods-were booked, a receipt was handed to the plaintiff 
_which contains in a note at the foot the conditions on which the 
luggage is carried (see the notice on the back of the ticket, the 
time bills and the general rules and regulations of the Com- 
pany).- A-number of conditions are mentioned on the back. 
No. 3 is as follows:— 

“The Railways over which luggage is carried aie not in any way 
responsible for loss of or injury to any of the articles mentioned in the 
second schedule of, the Indian Railways Act, 1890, except as provided for 
in,section 75 of that Act, and all luggage 1s carried on the terms and 
conditions prescribed in the said Act. 

„It will be seen at once that this condition expressly 
alleges that the contract between the parties is as provided 
by. section 75, and we have already held that under the 
circumstances of the present case section 75 is no defence. 
The appellants, however, argue that a reference on the face of 
the recéipt to time bills-and the general rules of the Company 
fastens the plaintiff with the.conditions in accordance with 
section 26 of the bye-laws. This contention is in itself most 
unreasonable, having regard to clause 3 endorsed on the 
receipt. As to clause 26 of the bye-laws it seems to be 
nothing more than an interpretation placed by the Railway 
Company on section 75 most favourable to themselves. It 
omits all that portion of section 75 which provides that a 
demand is necessary before the owner of goods is liable to’ pay 
extra percentage. Clause 26 is more in accordance with the 
law prior to the Act of 1890. So far as the bye-laws purpoft 
tò render unnecessary the making of demand by the Railway 
Company from the owner of the goods, they are in our opiniori 
‘ultra vires. ‘The bye-laws cannot for a moment be considered 
as amounting to a demand, and in our opinion the reference 
to the bye-laws on the face of the receipt in no way affects 
the plaintiff under the circumstances of the present “case. 


We accordingly dismiss, the appeal with costs, 
4 2 Appeal dismissed 
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GURDIAL 
versus 
MATHURA SINGH AND OTHERS.* 
Pre-emption—Wayb-ul-arz — Const uction—right given inter se— Word 
stranger used for regulating price, | 


In the waj:b-ul-a1z of a village the right to pre-emption was recorded 
as follows : In case of sale o1 mortgage the transferor was bound to trans- 
fer first toa co-sharer in the fażi then to pattuadars of the mahal, then to 
the owners of the other mahals and in case of refusal to an outsider, “at 
the same price as a stranger would be willing to give.” Æeld that the right 
of pre-emption existed z#¢er se between the persons mentioned in the wajib- 
ul-arz and that the ‘words atthe price as a stranger would be willing to 
give’ were introduced for the puıpose of regulating the puce only. Khatun 
Bibi v. Sayida Bibi, 27 All, 457 ; Narain Saran Singh v. Sidh Narain 
Singh, 5 A. L. J R., 655, distinguished Ram Lal v. Niadar,4 A L. J. 
R., 352, referred to. R 

_ SECOND APPEAL from a decree of C. Rustomjee, Esq., Dis- 
trict Judge of Allahabad, confirming the decree of P. Mohan 
Lal Hukku, Officiating Subordinate Judge of Allahabad. 


Suit for pre-emption. 


The material facts were as follows :— 


Certain zamindary property situate in mauza Rampur 
Dhamawan, pargana Kara, district Allahabad, was sold to 
persons who were co-sharers with the vendors, but not iz the 
same mahal. Thereupon the plaintiff who was a co-sharer 
with the vendors in the same mahal, brought this’ suit for pre- 
emption. The wayib-ul-arg contained the following pre-emp- 
tive clause :—“ Agar koi hissadar apne hagiat rahan wa bai 
karna chahey to awal sharik patti badhu digar patiidaran andar 
mahal sanbad badast malikan digai mahal muntakil karega 
darsurat inkar unte badast ghair muntakil kar sakta hai us 
kimat par jo shakhs ghair dewe?” Both the lower courts inter- 
preted this clause as limiting the operation of pre-emption to 
the case of a transfer to a stranger only ; and the sale having 
been made not toa stranger but to a co-sharer in another 
mahal, they held that there was no right of pre-emption and 
dismissed the suit. The plaintiff vreferred this second appeal, 

° 5, A. No. 549 of 1909. f 
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Te Bahadur Sapru (with him 8. E. O'Conor), for the CiviL. 


appellant :=-The “ stranger ™ is mentioned only in order to 1910. 
give us a standard of price. By the use of the words Geese 
“us kimat par jo sakhsh ghair dewe” it was not meant to ae ee 
„exclude the operation of pre-emption as between the co- SINGH. 


sharers ixter se. I rely upon the case (unreported) of 
Sheomangal Misr v. Ajmere Singh, 

. F. A. F. O. No. 105 of 1907, decided on 11th December, 1907. 

in which the zwaytb-u/-are was quite similar to that in the 

present case. 

The facts of i a, 

Ram Lal v. Niadar, [1907] 4 A. L. J. R., 352, : 
were also very nearly the same in the present case. 

In the case of 

Narain Saran Singh v. Sidh Narain Singh, [1908] 5 A. L. J. R., 655, 
the words in question occurred at the beginning and not at 
the end of the waytb-ul-arz ; and a distinction based on the 
position of the words at the end of the wazib-ul-arz is clearly 
drawn in the judgment in that case. 

Abdul Majid (with him G. IV. Dillon ), for the respopdents : 
The question is whether the words “ us kimat par, etc.’ govern 
the whole of the preceding portion of. the wajib-ul-arz, or 
only the last clause thereof, or is an independent clause stand- 
ing by itself. The first is the only reasonable interpretation 
—otherwise, the words would be quite meaningless in a case 
where there is no stranger but the sale is to a co-sharer, A 
right translation of the words wouid be, “at the same price 
that a stranger yzves.” It is only when there is a sale to a 


stranger that the pre-emptive clause comes into effect. I 
2 : 


rely on 

Khatun Bibi v, Sayida Bibi, [1905]. L. R., 27 AIL, 457; and 

Narain Saran Singhv. Sidh Waris ‘Sion {1908] 5 A. L. J. R.,655. 
~ Tej Bahadur Saprn was not heard in reply. 

The judgment of the Court was delivered by 
` RICHARDS, J.—This appeal arises out of a suit for pre- Richaras, J 

emption. The wajib-ul-arg translated at page 11 of the 
paper book is as follows :— l 

“ If any co-sharer should wish to sell or mortgage his property, then 
first he shall transfer it to a co-sharer in the AecfZ and after that to other 
pattidars of the mahal and after that to the owners of the other mahals 
and in case of tbeir refusal, he is at liberty to ane it to an outsider 
at the same price as a stranger w ould be willing to give 
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The only exception taken to this translation is by the 
respondents who say the proper translation of the concluding 
words is “the same price as a stranger gives.” Perhaps the 
most literal translation would be the same price which a 
stfanger may give. The respondents rely on the case of 
Khatun Bibi v, Sayida Bibi (!) and also on the case of Narain 
Saran Singh v. Sidh Narain Singh and another (2). In both 
cases it was decided that the right of pre-emption only arose 
in the case of sale to a stranger. In the first mentioned case 
the learned Judge says at page 458 :—“ The clause in the 
wajib-ul-arz relating to pre-emption begins with the recital 
that for such price as a stranger (shakhs gair) may pay, 
pre-emption may be claimed by three classes of persons 
mentioned in the document. The intention therefore seems 
to be that it is only when the sale is made to a stranger that 
the right of pre-emption arises.” In the second case the 
same learned Judge says at page 657 :—“ After considering 
the terms of these documents we are of opinion that the con- 
clusion at which the learned Judge has arrived is correct, 
The waytb-ul-arzes begin by saying that for such a price as a 
stranger may pay the persons named in the document may 
in their order claim pre-emption. In some of these docu- 
ments it is stated at the end that the right of pre-emption 
would arise only in the case of a sale to a stranger. The 
use of the word ‘stranger’ indicates that it was indended 
that the right,of pre-emption would arise only in the case of 
a sale toa stranger.” It must be noted that both these judg- 
ments are based on the position in which the words ‘ stranger’ 
or ‘the price that a stranger would give’ are placed in the 
wagib-ul-arz. Whether this is a very satisfactory ground for 
decision it is not for us to say. In the case of Ram Lal v. 
Niadar (3) the learned Judge says as follows at page 353 :— 
“ By the terms of the wazib-ul-are it is provided that if any 
co-sharer desires to dispose of a share, he must offersit first to 
a bhai ek jaddi, the second category being to co-sharers in the 
thok or patti and the third to other co-sharers and the sale in 
all cases to be at a reasonable price. Then comes the condi- 
tion that the dhaz ek jaddi will have to pay the same price 


1) [1905] L L. R., 27 All., 457. (2) [1908] 5 A. L. J. R, 655. 
(3) [1907] 4A. L. J. R., 352. 
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as that offered by a stranger.” The learned Judge then 
proceeds in delivering the judgrrent of the Court to hold that 
there was a right of pre-emption between co-sharers zzłer se. 
In an unreported case in F, A. F. O. No. 105 of 1907 a bench 
of this Court decided’ that a right of pre-emption inter se 
existed, the terms of the wayzb-ul-arg in that case was almost 
identical, if not quite identical, with the zwayzb-u/-arz in the 
present case. It was translated in the judgment appealed 
from as follows :— If any co-sharer desires to transfer his 
stare, then first entitled to purchase will be the co-sharer of 
the partion that price which is paid by a stranger, after that 
in case (of refusal) he can transfer it to any other co sharer.” 
The case of Khatun Bibi v. Sayida Bibi is cited and referred 
to in the judgment of the learned District Judge. The judg- 
` ment of this Court is not very lengthy but it isa clear con- 
firmation of the decision of the District Judge. One of the 
members of the bench was the very Judge who decided the 
case of Khatun Bibi v. Sayida Bibi. To go back to the ques- 
tion of the true construction of the wajib- ul-arz i in the present 
casè we think it is quite clear that the concluding words were 
introduced for the purpose of regulating the price. The pre- 
emption clause in the wajzb-u/-a7z would really be complete 
without these words. It commences by providing that when 
any co-sharer wishes to sell or mortgage then he shall first 
offer it to a co-sharer in the att? and after that to co-sharers 
of other padzis in the mahal and after that to other co-sharers 
of other.mahals, To give the waztb-ul-arz the construction 
claimed by the Epod one should read the wajib-ul-arz 
somewhat thus :—“ If any co-sharer should wish to sell or 
mortgage to a stranger, eécetra.” In other words it would be 
mecessary to introduce the word “stranger” at the commence- 
ment of the clause. We think this would bé a strained con- _ 
struction to be placed on the document, The case being 
decided’ on a preliminary point, we allow this appeal, set aside 
the decree of both the courts below and remand the case to 
the court ‘of first instance through the lower appellate court 
with directions to re-admit the case and hear and determine it 
according to law. Costs here and hitherto will be costs in the 
cause, Costs in this Court will include fees on the higher scale. 


B. K. M. A ppeal decreed —Canse remanded, 
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RAMZAN ALI KHAN. 
Versus 
ASGHARI BEGAM AND ANOTHER. 
Mahomedan Law—Dower— Widow in possession— Her rights 
against other heirs—Proof of consent not necessary. 


A Mahomedan widow who enters into possession of her husband’s 
property on his death is entitled to hold the estate against the other 
heirs until her claim to dower is satisfied. Itis nọt necessary for her 
to show that the deceased husband or his heirs consented’ to her getting 
into possession. Amanat-un-nissa v. Bashir-un-nissa, 17 All., 771, not 
followed. - ` 


Per RICHARDS, J.—If a Mahomedan widow obtains possession 
peacefully and quietly and without fraud, she 1s entitled to remain in 
possession until her dower debt is discharged, subject to her liability to 
account for the profits that she has received whilst so in possession. 

SECOND APPEAL from a decree of H.-J. Bell, Esq. 
District Judge of Aligarh, confirming a decree of Maulvi 
Muhammad Shafi, Subordinate Judge of Aligarh. 

Suit for possession. ” 


The material facts will appear from the judgment of 
RICHARDS, J~- 

Binoy Kumar Mukerji, for the appellant. 

Jogendra Nath Chaudri, for the respondents. 

The following judgments were delivered :— 


RICHARDS, J.—This appeal arises out of a suit brought 
by the plaintiff as one of the heirs of Gulsher Khan for. his 
share of the estate. The defendant, Musammat Asghari 
Begam, is the widow of the said Gulsher Khan. The latter 
pleaded that she was in possession of her deceased husband's 
property ; that her dower debt remained undischarged and 
she claimed to remain in possession until the dower debt 
was discharged. The lower appellate court has found that 
the defendants dower debt is Rs. 5,000, and it remains 
undischarged. It gave the plaitinff a decree conditional 
upon his paying the sum of Rs. 5,000. The plaintiff appeals 
and claims that he is entitled to possession, notwithstand- 
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ing that the dower debt remains undischarged. He relies 
upon the fact that when the defendant applied for mutation 
of names, she merely claimed mutation as sole heir of her de- 
ceased husband and that therefore she was not lawfully 
in possession in such away as to entitle. her to maintain 
possession until her dower debt was paid. 


The lower appellate court says in the course of its judg- 
ment: “ The mutation proceedings commenced within a 
very few months of the death of Gulsher Khan, and I am 
not shown anything tothe effece that it was ever even 
alleged that the lady had taken possession without the con- 
sent of the other heirs. On the other hand one of the 
plaintiffs expressly acquiesced in her position and her claims. 
Thus the plaintiffs have failed to discharge the burden which 
lay upon them to prove the unlawfulness of her possession. 
And in fact, ia all probability what Happend was that the lady 
on her husband’s death simply continued in possession of the 
properties, which for all- practical purposes she possessed 
along with him, living with him as his wife, for Rustam Khan 
in the mutation proceedings spoke-of her as having separate 
possession.” 

The appeliant relies on the ruling in Amanat-un-nissa v. 
Bashir-un-nissa (+) In that case the learned Judges after refer- 
ring to the case of Mussumat Bebee Bachun v. Sheikh Hamid 
Hossein (*), say as follows:—“ So far as we are aware neither 
a Muhammadan widow nor any other creditors can give 
themselves a lien by taking possession, without the consent 
or the authority of the person entitled, of property to the 
possession of which those other persons are entitled. Ifa 
Muhammadan widow entitled to dower has not obtained 
possession lawfully, that is, by contract with her husband, 
by his putting“her into possession or by her being allowed 
with the consent the of heirs on his death to take 
possession in lieu: of dower, and thus to obtain a lien for 
her dower, she cannot obtain that lien by taking possession, 
adversely to the other heirs, of property to the possession of 
which they and she in respect of her share in the inheritance 
are- entitled.” The. appellant contends that inasmuch as it 
is not shown in the present case that the widow had been 
placed in possession either by her husband in his lifetime, 

(1) [1894] I. L. R. 17 All. 77. (2) [1871] 14 M. I. A., 377. 
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or by the heirs after his death, she has no right to retain 
possession, even though her dower debt remains undis- 
charged. With all due respect to the learned Judges who 
decided the case to which I have just referred I do not 
think that the proper regard was paid to the facts in the 
case of Mussumat Bebee Bachun v. Sheikh Hamid Hossein. 
It appears from the report of that case (at page 382) that 
the widow had got mutation of names in spite of the opposi- 
tion of the other heirs, and (at the top of page 382, 14 Moore’s 
I, A.) their Lordships of the Privy Council say that there was 
no agreement on the part of the husband to pledge his 
estate for the dower. Accordingly, in my opinion, it is not 
correct to say that unless a Muhammadan widow has obtained 
possession either by contract with her husband or with the 
consent of the heirs, she cannot be lawfully in possession so 
as*to give her a right to retain possession until her dower 
debt is paid. It seems to me that if the widow obtains 
possession peacefully and quietly and without fraud, she is 
entitled to remain in possession until her dower debt is dis- 
charged, subject to her liability to account for the profits 
that she has received whilst so in possession. fn my opinion 
this is the law as laid down by their Lordships in the case to 
which I have just referred. fi 


In the case of Amant Begam v. Muhammad Karim-ullah 
Khan (1) a learned Judge of this Court points out that the 
possession of the widow entitled her to remain in possession 
pending the payment of her dower, does not depend upon 
the consent of the co-heirs. At page 227 the learned Judge 
says “I can find no authority for the proposition that the 
widow’s possession is unlawful unless she has got such pos- 
session with the consent of the co-heirs.” The learned Judge 
then goes on to refer to the case of Mussumat Bebee 
Bachun v. Sheikh Hamid Hossein. 


In the case of Ameer oon-nissa v. M oorad-oon-nissa(2),which 
is quoted in the case of Musammat Bebee Bachun v. Sheikh 
Hamid Hossein, the widow never piofessed to have .been ‘put 
into possession during her husband's lifetime, or with the con- 
sent of the co-heirs. The latter, (¢.¢, the co-heirs) did not 
even admit that she had been the wife of the deceased. 

G) [1894} L L. R, 16 All, 225. 
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- In my opinion’ the view taken by the learned Judge was 
correct except in one particular, He has ascertained the 
dower debt as being Rs. 5,000, and he has granted a decree 
to the plaintiff conditional upon his. paying this sum. I think 
that having regard to the decision of their Lordships of 
the _Privy Council: the widow was bound to account for the 
, profits, received while she was in -possession. However, the 
value of the estate is not great and the appellant has not taken 
any objéction to this part-of the decree in’ his memorandum 
of appeal. The plaintiff never undertook to pay the dower, 
and under all the circumstances { do not think that the 
ends of justice require that the case should be sent back to 
ascertain the profits received by the widow while in posses- 
„sion, I would dismiss the appeal. å 


. TUDBALL, J.—I fully concur It seems to me that the 
‘balance of authority is in favour of the view that a widow 
who from the nature of things on the. death of her husband 
in many instances finds herself in possession of some, if not 
of the whole, of.her husband's estate is entitled to hold that 
estate against the other heirs until her claim to dower is 
satisfied, without being asked to show either consent oi their 
part or on that of the deceased husband. , She has of course 
to account for the income of the estate to the other heirs. 
The nature of her right Seems to be referable to the rule 
of Muhammadan law which was stated by the law officers 
in Ameer-oon-nissa v, Moorad-oon-nissa, viz., that any creditor 
.of a deceased .Muhammadan .was entitled to help himself 
to any money-or chattels- not exceeding the value of his 
claim or to sell lands of the deceased and repay himself out 
of the. proceeds. This rule of Muhammadan law, no doubt, 
.has ‘been modified and is not fully applicable i in the present 
age, but the widow’s right to retain possession of her hus- 
band’s estate in lieu of her dower has sprung from this and 
is therefore: not dependent on the consent of her co-heirs. 
~, By THE -COURT—The order of the Court is that the 
appeal will be dismissed with costs including in this Court 
fees on the higher scale. 
Bt gn, ek, 1s, . ` Appeal dismissed. 
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CHEDI AND OTHERS 
i VErSUS 
. KING-EMPEROR.* : 
Penal Code (Act XLV of 1860), 5. 211— T elegram sent—No complaint—No 
prosecution can be ordered—Criminal Procedure Code (Act V of 1898), 
_ s. 193—Hearsay evidence. 


A Chaprasi sent a telegram to the Collector saying that the Tehsildar 
and certain others in his absence entered. his house and forcibly inoculat- 
ed his wife and children. The Collector sent the telegram toa Magistrate 
who examined the Chaprasi and certain witnesses who stated that they 
had heard that the complainant’s house was forcibly entered into. Find- ` 
ing-the statement false he directed the prosecution of the complainant and 
his witnesses. Ae/d that the complaint was no complaint in law and a 
prosecution could not be maintained against the Chaprasi under section 
211, Indian Penal Code. 


A hearsay statement should not be recorded by a Magistrate while 
recording the deposition of a witness. If such an statement is recorded, it 
cannot be made subject of prosecution under section 193, - Indian 
Penal Code. 

CRIMINAL REFERENCE by Pandit Ramavatar Pande, 
Sessions Judge of Azamgarh. 
_ Prosecution under sections 193 and 211, Indian Penal 
Code. i 


The facts are briefly as follows :— E 


On the 22nd November, 1909, a telegram purporting to be 
from Chedi Chaprasi was received by the Collector of Azam- 
garh. The telegram was as follows :—“ I was on duty ; Kurk 
Amin, Naib-Tahsildar, Razzak Chaprasi and Plague Doctor 
forcibly broke my house-door and beaten my family and 
inoculated plague ¢ka.” f . z 


This telegram was sent by the Collector to the Perganah 


- Magistrate who, after examining Chedi and his witnesses, was 


of opinion that the telegram was a false complaint and under 
-section 476 of the Criminal Procedure Code he ordered- that 
Chedi should be prosecuted for an offence under section 21 I, 
‘Indian Penal Code, and his witnesses should be prosecuted 


- under section 193, Indian Penal Code. Chedi and his witnesses’ 


* Cr. Ref. 126 of 1910, 
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applied in revision to the Sessions Judge who being of opinion 
that the order of the Magistrate should be set aside, referred 
the case to the High Court. ; 

Further facts will appear from the judgment of the Court. 


C. Dillon, in support of the reference, submitted that the 
telegram was not a complaint within the meaning of section 
4 of the Criminal Procedure Code and no action at all should 
have been taken by the Magistrate. Moreover, Chedi did not 
act upon personal knowledge but only upon the inform- 
ation of his wife, and there was absolutely nothing to show 
_ that he was acting maliciously or that he knew that the in- 
formation was false. i i 
i Moreover, the witnesses also deposed to have heard of the 
incident. Their evidence was hearsay, and could not form 


the subject of a prosecution under section 193. 
The following judgment was delivered by 


Knox, J.—This case has been very properly reported by 
"the learned Sessions Judge of Azamgarh. The order made 
by the learned Magistrate under section 476, Criminal Proce- 
dure Code, is entirely unwarranted. The facts, so far as appear 
from the record, are that on the 22nd November, 1909, a tele- 
gram purported to be from Chediram Chaprasi was received 
by the Collector of Azamgarh, The telegram runs as fol- 
lows :-— I was on duty. Kurk Amin, Naib Tahsildar, Razzak 
Chaprasi and Plague Doctor forcibly broke my house-door and 
_ beat my family and inoculated plague tika.” 


_ The telegram appears to have been sent by the Collector 
to the learned Magistrate who tried the case; Presuming al- 
ways that the learned Magistrate is aware of the contents of 
the Criminal Procedure Code and acted in accordance with its 
provisions, it is evident that he did not treat the telegram as a 

“complaint, He did not at once examine the complainant upon 
oath and his order, dated 22nd November, cannot be consider- 
edias an order passed under section 202, Criminal Procedure 
Code. It is only when the complainant has been examined 
and.reasons recorded for not being satisfied as to the truth of 
the complaint that an enquiry can be made under section 202. 
The result is that there is on the file no complaint, and if any 
person did institute -a criminal prosecution against the Naib 
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Tahsildar of Gausi, the person who instituted the complaint 
would be the learned Magistrate himself. He appears to have 
taken action ‘under section 190, clause (e of the Criminal 
Procedure Code. As he himself says the result of the enquiry 
by.the Tahsildar was to the effect that the ‘miscalled’ complaint 
was false. I am surprised that the learned Magistrate did take 
any further action. The Chaprasi seems to have contented 
himself with sending the telegram to the Collector, and for the 
learned Magistrate under these circumstances to have sent for 
the Chaprasi and recorded his statement was practically kind- 
ling a fire which was only then smouldering. The Chaprasi 
appeared before the Magistrate and made a statement. He 
admitted having sent the telegram to the Collector and added 
a I have heard the contents thereof just now and they are 
correct.” Now, inasmuch as the Chaprasi had said that he 
was not present during the transaction and had not seen any- 
thing at all, the learned Magistrate had no option but to infer 
that the -Chaprasi was not acting on his own knowledge but 
upon hearsay evidence. When he said that thé contents of 
the telegram ‘were true, what he really did say vas “I have 
correctly stated ‘in’ the telegram information which I have 
heard from others and believe to be true,” 


It is strange how courts and officials will in-affidavits and 
in statements accept matters like this which are purely hear- 
say. ‘The Chaprasi’s statement amounted to nothing at all 
and the learned Magistrate should have appraised it as such. 
He might have explained to the Chaprasi the danger- of 
relying upon the statements of others and after that he should 
have filed the proceedings. The Chaprasi made no complaint 
of any kind. Iam not dealing with the case of a person 
tegarding whom it can be-said that he instituted proceedings 
maliciously upon the statements of others which he had 
reason to believe to be false; There is absolutely nothing on 
the record to show that the Chaprasi was instigated by malice 
in the ‘present case. His action is perfectly natural. . As 
I ‘take it, his housé was- entered in his absence, by a party of 
well- -meaning officials who without consulting him (and he 
Gught to have been consulted in the matter) proceeded to 
inoculate his wife for plague. The'wife was naturally fluster- . 


‘ed, gave an-exaggerated -account of what-had-happened-to 


’ 
` 
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her husbaud and the latter very much upset by what had 
occurred, sent an injudiciaqus. telegram.to thé Collector. This 
_is the furthest to which the matter can be pushed, and if the 
learned Magistrate had only exercised common sense, he 
would have let the matter drop. It follows therefore that a 
case under section 211 against the .Chaprasi. would be utterly 
without. foundation, Not content with directing a prosecu- 
tion against the Chaprasi, the learned Magistrate went.on to 
direct that nine witnesses be charged under section 193, Indian 
Penal Code. The first witness is Jugal Kishore; and the 
false statement ,he is supposed to have made is“ I, have heard 
that either the Naib Tahsildar or the Doctor entered the 
house of Musammat Sukhli and -beat her.” This was no 
evidence at all and the learned Magistrate should never have 
placed it upon the record. „By no means, could it be made 
the subject of a prosecution under-section 193. The same 
remarks apply to the statements said to have been. made by 
Nadir Khan, Jainna, Dham and Nagar. The same remarks 
also apply to the statement put by the learned Magistrate 
into the mouth of Elahi Jolaha. Elahi Jolaha did not say 
that the Naib Tahsildar, Doctor and Tahsil peon entered 
Sukhli’s house and unjustly beat her. He most positively 
said-that no one entered Sukhli’s house in his presence, nor 
did’ he see anything. Then Musammat Sukhli, the wife, is 
charged under section 193 for having-said that ‘one person 
beat me with a hook inside my house’ This statement has 
been put very differently from the record in the vernacular. 
Upon, what foundations, the learned Magistrate came to the 
conclusion that the evidence was false, it is very- difficult to 
say. Musammat Sukhli’s statement stands uncontradicted. 
It is not in itself improbable.ar.impossible-and the presump- 
tion that the learned Magistrate ought to have drawn-until 
it.was.rebutted: or,shown aliunde to be improbable or impos- 
ble, is that the statement is a true statement. 


The same remarks apply to the statements said’ to have 
been . made ` by Jhangan Jolaha and Muhammed Tahir. The 
learned Magistrate .in- support of his action says, “out of 
the witnesses produced in support of the complaint, six 
are heasay and two eye witnesses: The statements of the 
eye-witnesses Cannot be‘ relied on as there are great dis- 
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crepancies in them and hearsay evidence is not admissible 
as evidence. If hearsay evidence, as the Magistrate says, is 
not admissible in evidence, the question naturally arises why 
did the learned Magistrate record it at all. ` To record 
evidence which the Magistrate knew not to be evidence 
and then to act upon it in the manner that has been 
done, is action which I should never expect to find taken 
by a Magistrate of the, first class. Presumably the two eye 
witnesses to whom he refers are Musammat Sukhli and 
Jhangan Jolaha, [have read their statements and I cannot 
see where the discrepancies are. Then, too, I cannot find 
any foundation for what the learned Magistrate says that 
the hearsay witnesses have given totally false evidence. | 

The action of the learned Magistrate can in no way be 
supported. I direct that the order passed by him on the 
20th December, 1909, be set aside, and the bonds, if they 
have been entered into, be discharged. 


Order set aside, 
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RAGHUNANDAN LAL 
VerSUS 
MATRU MAL.* 

Civil Procedure Code (Act XIV of 1882), section 317-—Purchase by decree- 
holder without leave—defendant a benamidar—Suz¢ for recovery of 
money, maintainability of—Suit for money had and received. 

The plaintifts put up certain property of their judgment-debtor to sale. 
They applied for leave to bid but the court refused the application. They 
then, according to the finding of the court, purchased the property in the 
name of the defendant who promised to convey it tothem. Upon the 
defendant's refusal to convey, they brought this suit for specific perform- 
ance of the contract of sale or in the alternative for recovery of 
the money advanced. The first’ relief was subsequently withdrawn. 
Held that the money could not be recovered as money lent as in fact no 
money was lent. Ae/d further that even if the suit could be treated as a 
suit for money received by the defendant for the plaintiffs, the plaintiffs 
could not succeed except by showing that the defendant made the pur- 
chase on their behalf Such a suit being prohibited by section 317 of the 
-Code of Civil Procedure, 1882, was not maintainable. 

SECOND APPEAL from a decree of H. J. Bell, Esq., Dis- 
trict Judge of Aligarh, confirming a decree of Maulvi Muham- 
mad Shafi, Subordinate Judge of Aligarh. 
` 'This was a plaintiffs’ suit for specific performance of a 
contract and in the alternative for recovery of muney advanced 
to the defendant. . £ 

The facts were briefly as follows :— ; 

The plaintiffs obtained a decree against a third party in 
execution of which certain property was put up for sale. 
The’ plaintiffs applied for permission to bid for the property, 
but their application was refused. After that the plaintiffs’ 
version was that the defendant borrowed Rs. 2,700 from them 

“for the purchase of the property on condition that if he was 

unable to pay back the money, he would transfer the property 

to plaintifis. The court of first instance found that on refusal 

of their application the plaintiffs- purchased in the name of 

defendant, the money being plaintiffs’, on the understanding 

that the defendant was to bid for the property and then 

transfer it to plaintiffs. Both the courts below dismissed the 
„suit. The prayer for specific performance was given up in'the 

court of first appeal. za x 
* S. A. 623 of 1909. 
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The plaintiffs appealed. 

Motilal Nehru, for the appellants, relied on section 294 
of the Code of Civil Procedure, 1882, and submitted that if 
a decree-holder purchased the débtor’s property put up for 
sale, the sale was not void but that the court had power to 
set it aside. Section 317 was limited to suits for possession - 
of property. 

[TUDBALL, J.—You cannot come into court and say that 
the certified purchaser is not the real purchaser.] 

It was not contended that he was not. It was not a suit 
which called for a declaration that the ostensible purchaser 
was not the real purchaser. 

[RicHarps, J+-How can you get your money back? 
It was not a loan.] 

It was a loan in the eye of the law. 

Khyrat Alix. Syfoollah Khan, [1867] 8 W. R., 130. 

[TUDBALL, J.—When the basis of the suit was that the pur- 
chase was made for some one else, section 317 clearly applied]. 

The law was that the decree-holder (1) should not bid for 
the property and (2) should not sue for possession. He was 
not doing either. 

Sundar Lal (with him S. C. Banerji), r the respondent : — 

The nature of the suit was that the plaintiffs being the 
real purchasers wanted the property back and failing that were 
suing for compensation. - 

Ganga Baksh x. Rudar Singh, [1900] 1. L R., 22 All, 434. 

A contract like that could not be enforceable at law. 
Section 23 of the Contract Act would bar the suit. 

Depan Rai v. Ram Khelawan, [1910] 7 A. L. J. R., 330. 
Bhikham v. Har Prasad, [1896] 1. L. R, 19 All, 35., 


Murlidhar v. Pem Raj, [1899] 1. L. R., 22 All., 205. 
Mahomed Gazee ¥. Ram Loll Sen, [1884] 1. L. R., 10 Cal., 757. 


, Motilal Nehru, in reply :— 
Section 317 was a rule of estoppel. . 

. There was nothing illegal in ezani transactions. Section 
317, Civil Procedure Code and section 23, Contract Act, 
did not govern the case. : i 

Hukum Chand x. Taharunnessa, [1889] 1. L. Rs, 16 Cal., 504, 507. 

Section 317 could only apply where the sale was im- 
pugned, and sectiôn 294 only protected judgmentədebtors _ 
and not certified purchasers, 


N 
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The judgment of the Court was delivered by 


RICHARDS, J.—This appeal arises out of a suit in which the 
plaintiffs claimed specific performance of an alleged contract 
for the sale of land, and in the alternative to recover a sum 
of Rs 2,600 with Rs. 195 interest. The plaintiffs stated their 
cause of action as follows:—That there was a decree against one 
Girwar Dayal and Musammat Chandan Kunwar; that in 
execution of this decree the property, the subject matter of 
the present suit, was attached ; that the defendant borrowed 
Rs. 2,600 from the plaintiffs and purchased the land, agreeing 
at the same time that he would resell the property to the 
plaintiffs, The facts of the case as found by the court be- 


low are somewhat different, viz.—The plaintiffs, after obtain- 


ing their decree, applied to the-court for leave to bid. This 
leave was refused. To quote the court below:—‘“They (z. e. 
the plaintiffs) then cast about for some device in order to 
evade the provisions of the law. Defendant was then in their 
confidence. Accordingly the plaintiffs, with their own money, 
purchased the property in the name of the defendant, expect- 
ing that he would execute in their favour a formal transfer. 
Before this could be done, the parties had a quarrel ; the 
defendant being the certified purchaser, set up his own title 
to the property.” The courts below have dismissed the suit. 


_ The plaintiffs appeal. In the court below and in this 
Court the relief of specific performance of the contract has 
Heen’abandoned, but the appellants strenuously press that 
they are under the circumstances entitled to a refund of the 
purchase money. l i 

Now itis quite clear that it cannot be recovered as money 


lent, because no money was in fact lent. The money was paid 


_ by the plaintiffs as the purchase money of the property which 


they were purchasing in the name of the defendant. Section 
204 of Act XIV of 1882 provides that no holder of a decree, in 
execution of which property is sold, shall, without the express 
permission of the Court, bid for or purchase the property. 
Section 317 of the same Act provides that no suit shall be 
maintained against the certified purchaser on the ground that 
the purchase was made on behalf of any other person. These 
sections create a difficulty in the way of the plaintiffs recover- 
ing even the purchase money. It is argued on behalf of the 
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respondent that so far as the plaintiffs’ claim is based upon 
the alleged contract between them and the defendant, that 
contract was absolutely null.and void, having regard to the 
provisions of section 294 already quoted ; that the agreement 
was unlawful because it is forbidden by law witbin the mean- 
ing of section 23 of the Contract Act; and that therefore even 
if the contract is set aside, the present suit is a suit against 
the certified purchaser on the ground that the purchase was 
made on behalf of another person, within the meaning of 
section 317. The appellants reply that a purchase by a 
decree-holder without leave of the court is not void but can 
only be set aside by an application to the court and that the 
present claim for a refund of the purchase money is nota suit 
of the nature referred to in section 317. It seems to us that 
the plaintiffs are not entitled to any relief. Their suit for the 
return of the money was based upon an allegation that there 
was a contract of loan betv een them and the defendant. This 
is negatived by the finding of the court below. There was no 
Joan atall. The facts are that the plaintiffs in contravention of 
the express order of the court and the section of the Act, 
purchased the property themselves. On the facts as found 
all that they can ask the court to hold is that in the events 
which have happened the defendant must be considered to 
hold the purchase money in trust for them. We think there 
are two reasons why the plaintiffs ought not to be allowed to 
recover back this money. In the-first place we must alter 
the nature of suit to meet the facts that have been found, and 
we do not think that where the plaintiffs have been guilty of 
conduct like the present, the court is called upon to alter 
the nature of the suit. It seems also to us that even if 
we were to treat the suit as asuit for money received by 
the defendant for the plaintiffs, that the plaintiffs could not 
succeed except by showing that the defendant made the 
purchase on their behalf. Such a suit, it seems to us, is 
expressly prohibited by section 317 of Act XIV of 1882. It 
would be a suit against the certified purchaser on the ground 
that the purchase was made on behalf of another person. 


We accordingly dismiss the appeal with costs including in 
this Court fees on the higher scale. 


S M Appeal dismissed. 
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GOBIND KRISHNA NARAIN AND ANOTHER 
VEVSUS 
SIRAJ-UN-NISSA* ` 


Ciril Procedure Code (Act XIV of 1882), section 43—Transfer by Hindu 
widow—Suit for portion of property decreed—Suit for another por- 
tion against another defendant who was not a party to the first suit. 


R died leaving two daughters, M and C. On C’s death M became 
entitled to the whole property. Under an agreement M gave 7⁄4 annas 
share in the whole property to one K who disputed M’s right. K’s heirs 
transferred, a portion to S, the defendant. After M’s death, her sons 
brought a suit against K’s heirs for possession of property given to K 
by M and obtained a decree. They then brought a second suit for 
possession of the property purchased by S from representatives of K. 
Held that the suit was not barred by the provisions of section 43, Civil 
Procedure Code, 1882. In order that the section may apply not only 
mist both suits arise out of the same cause of action but they must be 
between the same parties or between parties under whom they or any 
of them claim. 


First APPEAL from a decree of Pandit Girraj Kishore 
Datt, Subordinate Judge of Bareilly. 


Suit for possession and mesne profits. 


The material facts will appear from the judgment. 


Sundar Lal, Jogendra Nath Chaudri, Motilal Nehru, 


and Satish Chandra Banerji, for the appellants. 


Tej Bahadur Sapru, Madan Mohan Malaviya and Ghulam 
Mujtaba, for the respondent. 
_ The judgment of the Court was delivered by 
STANLEY, C. J.—The court below dismissed the plaintiffs’ 
suit as barred,by section 43 of the Civil Procedure Code of 
1882, and hence this appeal. 7 
The suit was brought by the “plaintiffs for recovery of 
possession of mauza Kutabpur in the distiict of Bareilly and 
also for mesne profits. According to the plaintiffs? case, Rai 
Balak Ram, Raja Ratan Singh and Kunwar Daulat Singh 
were members of a joint Hindu family subject to the Mitak- 
€ F. A. No. 13 of 1909 
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shara law, and owned ancestral properties including the pro- 
perty in dispute. Rai Balak Ram died in 1843, and Raja Ratan 
Singh became a convert to Mahomedanism in 1845, and from 
that time ceased to have any right òr interest in the joint family” 
property. His son, Daulat Singh, thereupon became absolute 


„Owner of all that property. Daulat Singh died on the 8th of 


January, 1851, leaving his widow, Rani Sen Kunwar, and his 
daughters, Chhatar Kunwar and Rani Mewa Kunwar, as his 
heirs. Rani Raj Kunwar, the wife of Raja Ratan Singh, 
and Khairati Lal, son of Raja Ratan Singh’s daughter, were 
also alive, and in consequence of litigation between Rani Sen 
Kunwar and Rani Raj Kunwar all the estate in Rohilkhand 
remained for a long time in charge of the Court of Wards. 
Rani Sen Kunwar died on the gth of November, 1857, and 
Rani Raj Kunwar died on the 17th of November, 1856; and 
thereupon Rani Chhatar Kunwar and Rani Mewa Kunwar 
became entitled to the whole estate for their lives. Under 
an agreement of the 21st of June, 1860, Rani Chhatar Kunwar 
and Rani Mewa Kunwar gave 7} annas out of 16 annas of the 
said properties to Khairati Lal and themselves retained 814 
annas. Rani Chhatar Kunwar died childless on the 13th of 
April, 1866, and Rani Mewa Kunwar became owner for life 
of the whole of the property left by her father. Khairati Lal 
died on the 19th of March, 1866, leaving Hulas Kunwar, his 
widow, Achchan Kunwar, his daughter, and Inait Singh, his 
daughter’s son, him surviving. These three persons are all 
dead and Partab Singh is their heir. Out of the 7 annas 6 
pies share of the said property, Achchan Kunwar and Inait 
Singh sold the whole of mauza Kutabpur, which is the subject 
matter of this suit, to the defendant, Musammat Siraj-un-nissa 
Begam. Rani Mewa Kunwar died on the 25th of March, 
1899, and the plaintiffs clajming to be entitled to the property 
of Daulat Singh by right of inheritance instituted the suit out 
of which this appeal has arisen. 

A number of defences were set up by the defendant and 
amongst others a, plea that the suit was barred by section 43 
of Act No. XIV of 1882. 

The basis of this defence was the fact that in 1904 the 
plaintiffs sued to recover other portions of the property of 
Daulat Singh which Rani Chhatar Kunwar and Rani Mewa 
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‘Kunwar gave to Khairati Lal under the agreement of the 21st 
of July, 1860, and did not include in that suit the property 
now sought to be recovered. This plea found favour with the 
learned Subordinate Judge. He held that the cause of action 


for this suit as also for the previous suits in 1904 was the- 


alienation of a 7} annas share out of 16 annas in favour of 
Khairati Lal and that: the plaintifis were bound to bring 
only `one suit for recovery of the whole of the property 
transferred to Khairati Lal. He accordingly dismissed the 
plaintiffs’ suit without determining any of the other issues 


raised in it. 


We are wholly unable to agree in the view taken by the 
learned Subordinate Judge. Section 43 is directed against two 
evils, namely, the splitting of claims and the splitting of remedies 
in respect of one cause of action and is founded on the maxim 
that “no one shall-be twice vexed for one and the same cause.” 
In order that the section may apply not merely must both suits 
arise out of the same cause of action, but they must be between 
the same parties or between parties under whom they or 
any of them claim, see Balmakund and Sangari (1), and Hingu 
Lal v. Baldeo Ram (2). In the case before us the defendant 
was no party to any of the earlier suits, nor were any of the 
earlier suits between parties under whom she claimed. 
The property in dispute in the present litigation was not in 
dispute in any of the earleir suits. The decisions relied on 
by the learned Subordinate Jugde -do not support his view. 
In Parbati Kuar v. Mahmood Fatima (8) the suit was 
instituted by the plairitiffs for possession of a share of their 
father’s property part of which had passed into the hands 
of transferees. The transferors as well as the transferees 
were impleaded in the suit. It was contended that the suit 
was multifarious; that each defendant having disturbed 
plaintiffs’ possession as to a particular portion of the property 
- independently of the other defendants, the plaintiffs had a 
separate cause of action as against each set of defendants and 
that the suit was bad for multifariousness. This contention 
was, repelled, the Court of which one of us was a member, 
(1) [1897] I. L. R., 19 All, 379. 

(2) [1902] I. L. R., 24 All, 553. 
(3) [1907] 4 A. L, J. R, r21. 
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holding that the plaintiffs had only one cause of action, 
namely, the right on the death of their father to recover 
their shares of his property and that cause of action accrued 
to them upon their fathers death. This case is clearly 
distinguishable from the present case. 


The next case relied upon by the court below is Kudra 


__ Jan v. Ram Bali (t). In that case the claim of the plaintiff 


was to recover from her brother, her co-heir, and transferees 
from him her share of the property af her father, which was 
situate in the district of Bareilly and also in the district of 
“Bara Banki in Oudh. The brother had transferred the 
property in Bareilly to the defendants 2—8 and the property 
in the district of Bara Banki to persons from whom `the 
defendant-respondent, Ram Bali, acquired it by virtue of a 
a decree for pre-emption. The suit in regard to the Bareilly 
property was compromised, with the result that the claim in 
respect of it was abandoned ; and the suit proceeded as regards 
the Bara Banki property only. The contention in the case 
was that the suit was bad for multifariousness. The cogten- 
tion was repelled, it being held that there were not two 
causes of action, one against the plaintiff's brother and the 
other against the transferees, but a single cause of action, 
namely, the infringement of the plaintiffs right by her 
brother out of which the claim of the other defendants arose. 
This is also unlike the present case. 


In /shan Chunder Hazra v. Rameswar Mondo) also relied 
on by the court below, a suit for ejectment was brought by 
the plaintiffs against -several defendants, who set up various 
titles to different parts of the land claimed, and it was 
contended that the suit was bad for misjoinder of causes of 
action. It was held reversing the decree of the District 
Judge that the suit was not bad for multifariousness, the 
plaintiffs’ cause of action being that there was only one cause 
of action, namely, the right of the plaintiffs, as reversioners on 
the death of a previous owner, to possession of the lands, 
This also is unlike the present case. It does not follow, 
moreover, that because the plaintiff was held entitled to 
maintain one suit for recovery of the property to which he 


(4) [1908] I. L. R., 30 AIL, 560, F. B. 
(5) [1897] I. L. R., 24 Cal., 831. 
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was entitled, that he could not have maintained separate 


suits for distinct portions of the property in the possession of ` 


different parties. 


A similar observation may be* made in respect of the 
decision in Mundo Kumar Nasker v. Banomali Gayan(!), The 
other decisions relied upon by the learned Subordinate Judge 
do not appear to us to help his view. 


We may quote the language of one of us in the judgment 
in the case of Balmakund v. Sangari(?) as to the meaning 
of section 43. The passage is as follows :—“ It is clear that in 
order that the said section may be applicable, two things are 
essential : first, that both the suits must arise out of the same 
cause of action ; and secondly, that they must be between the 
same parties or between parties under whom they or any of 
them claim. Unless the cause of action be the same, there 
cannot be an omission or relinquishment of any portion of the 
claim which the plaintiff is entitled to make in respect thereof, 
and unless the defendant be the same person or his represen- 
tative in interest, no one will be twice vexed for the same 
cause. A plaintiffs cause of action is not only the right 
which he asserts, but the infringement of that right by the 
defendant. Where the plaintift’s right is infringed by more 
persons than one and by different acts done separately by 
éach of them, the plaintiff has a separate cause of action 
against each of those persons. The omission, therefore, to 
implend one of them in a suit brought against another can- 
not bar a second suit against the person not so impleaded. 
Section 43 appears in a chapter of the Code which relates to 
the frame of a suit and to the array of parties, and this cir- 
cumstance also shows that it has no application where the 
partied to the two suits arc not the same persons or their 
representatives in interest, “In the case of Jean v, Saivuk(3) 
a Muhammedan lady sold a portion of her deceased husband’s 
‘property to A. and afterwards sold another portion to B. 
The heirs of the husband sued the widow and B to set aside 
the alienation to the latter, and they subsequently sued the 
widow and A to set aside the alienation made in his favour. 
a (1) [1902] I. L. R, 29 Cal, 871. 

(2) [1897] L. L. Rọ, 19 AIL, 383. 
(3) [1867] 1 Agra, F. B. 109. 
89 
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It was held that the second suit was not barred. This sup- 
ports the view which we take. We may further point out that 
the parties to the former suits, who were transferees of other 
portions of the property, had and could have no concern with 
the claim for mesne profits made in this suit. We therefore 
are of opinion that the court below was wrong in dismissing 
the plaintiffs’ suit. i 


We therefore allow the appeal. We set aside the decree 
of the court below and in as much as the suit was determined 
on a preliminary point, and we have overruled‘ the court 
below upon that point, we remand the suit under the provi- 
sions of Order 41, Rule 23 of the Code of Civil Procedure, with . 
directions that it be readmitted in the file of pending suits in 
its proper number and be disposed of according to law. The 
plaintiffs-appellants will have the costs of this appeal includ- 
ing fees on the higher scale. All other costs will abide the 
event. 


Appeal allowed. 
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Zamindar—Permanent tenani— Underground rights. 
Lorp MACNAGH- 


Where the title of the zemindar to a village as part of his zemindari TEN. 
before the creation ofa permanent tenancy is established, he must be LORD COLLINS. 
presumed to be the owner of the underground rights thereto appertaining SIR ARTUR 
in the absence of evidenĉe that he ever parted with them. Ma. AMEER ALI, 


APPEAL from a judgment of the High Court of Judicature 
at Fort William in Bengal (reported in I. L. R, 33 Cal, 54.), 
which reversed a decree of the court of the Additional Subor- 
dinate Judge of Burdwan. l 


The principal question for determination on the appeal 
was whether the respondents had acquired any right or title 
to the underground minerals underneath the village Petena, 
which is a zač village situate within the ancestral zamindari 
of the appellant. 


The facts were as follows :— 


The plaintiffs alleged in the plaint that the Pachite 
Estate, generally known as the Chakle Panchkote, was the 
ancestral revenue-paying zamindari of the first plaintiff, which 
had been brought under the protection of Act VI. of 1876, 
and the second plaintiff was the manager of the estate under 
the said Act ; that the village Petena was a mad village with- 
in the said estate, and was held by three persons, named 
Nanda Lal Goswami, Digambar Goswami and Jadu Nath 
Goswami, on payment of an annual rent of Rs. 22-15-6 to the 
said estate ; that the minerals including coals, within the said 
village were never let out to any person by the zamindars of 
the Pachete Estate and were the %as property of the estate ; 
that in the month of August, 1898, it was brought to the 
notice of the second plaintiff that the defendants, Messrs. 
Mylne & Co., had commenced mining operations in the said 
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village, and when the said defendants were asked by a written 
notice to state the right and title under which they were 
carrying on those operations, and the quantity of coal already 
taken away by them, they, by a petition, dated the 17th day 
of October, 1898, ignored the plaintiffs’ title and refused to 
submit any accounts ; and that the said defendants had no 
right to the coal mines of the said village. The.plaintifts 
prayed for a declaration of their right and title to the under- 
ground minerals of the said ‘village of Petena, for Æ has posses- 
sion of the same, for a declaration that the defendants had no 
title to the underground mines of the said village, for a 
permanent injunction restraining the defendants from work- 
ing the mines underneath the said village, and for damages 
in respect of the value of the coal re moved. l 

The said defendants, by the written statement, contended 
that they were dona fide lessees and had worked the coal mines 
from the 22nd Baisakh, ‘1301 ; that they relinquished their 
lease on the 18th day of June, 1899, before the institution of 
the. suit ; that the plaintiffs had no subsisting cause of action ; 
that they had paid off all just dues to their lessors, and were 
not in consequence liable to the plaintiffs for damages ; that 
their lessors had a mokurari and mourosi lease of the entire 
rights of the said village from certain Goswamis, and were’ in 
the enjoyment of the same; that the said Goswamis had 
acquired the said village before the permanent settlement on 
behalf of Thakur Gopi Nath Jiu, as an absolute gift, without 
any reservation whatsoever, by a grant made by the owner 
of the Pachete Estate; that the village was the debottar 
property of the Thakur, and was possessed by the Goswamis 
as shebaits from before the permanent settlement, claiming 
therein an absoiute proprietary right, subject only .to the 
payment of an annual revenue to the Government through 
the zamindar of the Pachete Estate ; and that the Goswamis, 
and certain Chakravartis and Namtirthas under whom they 
held the lease were necessary parties to the suit. 

The court of first instance decreed the claim but the High 
Court reversed the decree. 

The plaintiffs thereupon preferred an appeal, to His 
Majesty in Council. 

Sir Robert Finlay, K. Ca, L. DeGruyther, K. C, and J. M. 
Parikh, for the appellants :—The actual grant to the Goswamis 
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is notin evidence. But there are on record two decrees for rent 
against them.- In one of them they are described as “culti- 
vators,” and ‘in the- other as “britti holders.” They are 
tenants of the appellants zemindars, who are the proprietors of 
the village : It is for the lessee to prove the terms of the lease. 
The title being in the zamindars, as found by both Courts in 
India, it is for the tenants to establish any particular right 
claimed by them, and if the tenants fail to establish it, the 
zamindars must be presumed to have the same: 


‘Bengal Regulation I of 1793 ; and Regulations of the Bengal Code 
by C. D. Field, Calcutta, 1875, p. 36. 


_ Wisev. Bhoobun Moyee Debia COREG {1863} 10 Moore’sI. A. 
165, at p. 171, 


and ` 


The Secretary of State for India in Council u, Luchmeshwar Singh, 
[1886] I. L. R., 16 Cal., 222, at p. 731. 
The respondents have failed to discharge the onus that 
rests upon them, and the appellants must be presumed to have 
the right to minerals. 


The tenancy is either agricultural or not. If it is the 


former, the land must be used for agricultural and analogous 
uses, as what is leased is not the land itself, but.the use of it 
for a specific purpose. Courts in India were formed to 
administer English law, where no special Indian law was 
applicable. The case must be decided by equity and good 
conscience, generally interpreted to mean the rules of English 
law if found applicable to Indian society and circumstances : 
Waghela Rajsanje v. Shekh Masludin, [1887] L. R. 141. A., 89, at p. 
96, S. C, I. L. R. 11 Bom., 551. 
under English law a lease of land (without mentioning mines) 
will entitle the lessee to work upon, but no unopened, mines: 
Clegg v. Rowland, [1866] L. R. 2. Equity Cases, 160. 
and 
Elias v. Snowden State Quai ries Company, [1879] L. R., 4 Appeal 
Cases, 454 at pp. 461 and 465. 

In India perpetual leases are recognised, and the rule of 
English law relating to the right ofa lessee in respect. of 
minerals applies to all leases in India,. including leases in per- 
petuity. 
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If the tenure in the present case is not agricultural, the 
Transfer of Property Act (IV of 1882), section 108 (0) applies, 
Chapter V-of that Act does not apply to leases for agricul- 
tural purposes, 

Act IV of 1882, section 117. 

The law in section 108 (0) is according to equity and good 
conscience, and applies to a lease created before the passing 
of Act IV of 1882. The Goswamis, under it, have no right to 
minerals. 

The High Court held that the zamindar had no reversion, 
when the tenure created was permanent, and, therefore, the 
tenant must be held to have the rights to the minerals. It was 
submitted that, even if the zamindar had no revision, it would 
not go towards proving that the Goswamis had right to the 
minerals, But a zamindar had reversion on a breach of 
covenant or a denial of his title by the tenant, and a perma- 


` nent lease is not, as held by the High Court, tantamount 


to a conveyance of the land in fee simple : 
Kaily Dass Ahiri v. Monmohini Dassee, [1897] 1. L. R., 24 Cal. 440, at 
pp. 446 and 447. 
and 
Abhiram Goswami v. Shyama Charan Nandi, [1909] L.R, 361. A. 
148, at pp. 166. and 167. S. C., 6 A. L. J. R., 857. 

[LORD MACNAGHTEN:—Who has the right of cutting the 
trees? ] 

In this case there is evidence to show that the PA 
have the right of cutting the trees. Ownership in trees is in 
the proprietors: 

Nafar Chandra Pal Chowdhuri v. Ram Lal Pal, {1894} 1. L. R., 22 
Cal., 742, at p. 750, 

The High Court in deciding the case relied upon ‘The 
Land Law of Bengal’ by S. C. Mitra, (Calcutta, 1898) pp. 
393 and 395, but Mr. Mitra gives no authority for his opinion. 
The only authority in support ofthe decision of the High 
Court is the case of 

Megh Lal Pandey v. Raf Kuwar Thakur, [1906] I. L. R. 34 Cal., 358, 
which was decided upon the authority of the present case and 
is now under appeal. 

Where there is only a grant of rents ane profits, no right 
to open mines and remoye minerals pass thereby ; 
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Tituram Mukerji v. Cohen and others, [1905] L. R. 32 I. A. 185. S. Ca, E 
L. R., 32 Cal., 203. 


The High Court appears to think that as.the Goswamis 
have permanent, heritableand transferable rights, they have 
the rights of an owner. But that is an erroneous view. 
Under the Bengal Tenancy Act (VIII ‘of 1885) there are 
three classes of persons,—viz, a permanent tenure-holder, 
atenant at a fixed rent, and an occupancy tenant, whose 
rent can be enhanced -under the terms of that Act—who 
have those three rights. But it cannot be maintained that 
each of them has the right to minerals. Reference was made 
to i 


The Bengal Tenancy Act (VIII -of 1885), sections 4, 5,6, 10, If, 12, 
13, 14, 15, 18, 19, 20, 25, 26, 27, 159 and 179 ; the Transfer of Proderty Act 
(LV of 1882), section 8 and Regulations of the Bengal Code, by C. D. 
Field (Calcutta, 1875), pp. 36 and 39. 


The case of 


Lal Sahoo v. Deo Narayan Singh, [1878] I. L. R., 3 Cal., 781, 
was also relied Upon. 


G. E. A. Ross, for the respondents:—The lease in 
this case is a-wukarari lease, and nothing was said in the 
High Court as regards its validity. The argument of the 
learned Counsel on the other side was not raised in the Court 
below. It is for the appellants to show that there was reseva- 
tion of the mines when the grant was made to the Goswamis. 
Both Courts have found that there was no reservation made 


by. the grantor, and it is, therefore, submitted that the decree 
of the High Court is right. 


It is not admitted that the lease here is agricultural or other- 
wise. It is a grant out and out. The Transfer of Property 
Act does not apply in this case, as the tenure here was created 
before the passing of that Act. 


Transfer of Property Act (IV of 1882), section 2 (c). 


[SIR ARTHUR WILSON :—The Transfer of Property Act is 
very largely based on English law. It is not based entirely 
on Indian law.] -= i 
There is no such thing asa permanent lease in English 
` Taw, and'tħè English cases, relating. to mining rights, relicd 
upon, do net apply here; © ~~ 5 
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Kaliy Dass Ahiri v. Monmohini Dassee [1897] 1. L. R., 24 Cal, 440 at 
pp. 446 and 447. 


` was distinguished, and the argument of the High Court in 


its judgment under appeal was relied upon. 


L. DeGruyther, K.» C, in reply, further referred to the 
Bengal Rent Act (X of 1859), sections 15 and 16. Bengal 
Regulation VIII of 1793, section 5, and 


Hari Mohun Misser v. Surendra Narayan Singh, [1907] L. R, 34L. A, 
133, S. C, L L Rs, 34 Cal, 718. 


The judgment of their Lordships was delivered by 


_ LORD COLLINS :—The appellants are the Rajah of the 
Pachete Estate and the Manager thereof under Act VI of 1876. 


_ The question in the case is as to the right to the minerals 
lying under a certain village called Petena, situate within the 
ancestral zamindari of the first appellant. The case has been 
left singularly bare of evidence, and must be decided chiefly í 
by giving effect to the proper presumptions arising out of a 
small number of ascertained facts. Happily the field of con- 
troversy has been narrowed by certain concurrent findings of 
facts. Both courts are agreed that about 60 years ago, in the 
time of the first plaintift’s predecessor, a transaction took place 
whereby the latter appropriated to a certain Hindu idol known 
as Thakur Gopi Nath Jiu, of whom certain persons known in 
these proceedings as the Goswannis, or Gossains, were the She- 
baits or priests, an interest of some sort in the village of Pete- 
na, at an annual rental of Rs, 22-15-6, There is no document 
o1 evidence defining the terms of the arrangement with the 
idol set up at the trial. The defendants, however, against 
whom the plaintiffs first took proceedings to restrain interfer- 
crice with their minerals, purported to justify their trespasses 
under the authority of the Goswamis under whom they 
claimed to hold a lease. Two leases of the 6th and 7th Magh, 
1228, respectively (1821 A.D.), purporting to have been granted 
by the Goswamis to the said defendants, and also certain rent 
receipts said to have been exchanged, were produced on the 
part of the defendants at the trial, but they were held 
by both courts to be palpable forgeries.. Both courts have 
held that the village Petena is a mal village of the Pachete 
Estate, że., it isa part of the first plaintifi’s zamindari. There 
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is no evidence whatever that the zamindar Rajah has ever 
granted mineral rights in the said village to the Goswamis, or 
any other person. Both courts agree that no prescriptive 
rights have. been. proved by the respondents to any under- 
ground tights in the village. The language-of the High Court 
is quite explicit :— 

“There is no evidence regarding the extent, publicity, or continuity 
of such operations to establish the makuraridars’ acquisitions by prescrip- 
tion of the underground rights claimed.” 

The Subordinate Judge finds that there is no evidence to 
show that the plaintiffs 1 and 2 were aware of the exercise of 
any underground rights before 1898, when steps were immedi- 
ately taken to stop it. , Two decrees in favour of the Rajah for 
the payment of an annual rent of Rs. 22-15-6 by the Goswamis 
were put in, in one of which they were described as “ cultivat- 
ors,” in the other as “ britti holders.” 


On this meagre foundation of fact the two Judges who 
constituted the High Court have built up the theory that the 
Goswamis were tenure holders having permanent heritable 
and transferable rights. 

l “ When such tenures are created,” says PARGITER, J., “the Zamindar 
invests the tenure-holder with every right that can appertain to him short 
of the quit rent due to the proprietorship; the tenure is permanent, heri- 
table, and transferable, its rental is as fixed as the Government revenue 
that the Zamindar pays; and the tenant can do what he likes with it 
short of altogether destroying it; in short it has all the rights of pro- 
prietorship except the name... .. In such a state of their respective rights 
there is no basis for holding that the underground rights have not passed 
as part of the tenure. To hold otherwise would be to hold that a tenant 
in perpetuity can never work mines, because they do not belong to his 
tenure ; and that the landlord can never work them because he has no 
reversion and no right to enter-the~land for that purpose...... In my 
opinion the underground rights belong to the permanent tenures.” 

No decided case was cited in support of the view of the 
High Court, which seems practically to ignore the distinction 
between the mere tenure holder and the zemindar, and the 
Law as laid down in the passage cited from Mitra’s Land 
Law of Bengal does not appear to quite accord with the view 
of Mr, Field in his admirable introduction to the Bengal 
Regulations, p. 36, where he says:—“the zemindar can grant 
leases either for aterm or in perpetuity. He is entitled to 
rent for all land lying within the limits of his zemindari, and 
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the rights of mining, fishing, and other incorporeal rights are 
included in his proprietorship.” It would seem, therefore, 
that Mr. Field did not regard his letting the occupancy right 
as presumptive evidence of his having parted with his pro- 
perty in the minerals. In the case of leases -under the 
existing law of 1882, no right arises for a lessee to work 
mines not open when the lease was granted. The learned 
‘Subordinate Judge inferred from the smallness of the Jumma 
fixed that only the surface rights and nothing more were 
intended to be let.out tothe Gossains, On the whole it seems 
to their Lordships that the title of the zemindar Rajah to the 
village Petena as part of his zemindari before the arrival of 
the Goswamis on the scene, being established as it has been, 
he must be presumed to be the owner of the underground 
rights thereto appertaining\ in the absence of evidence that 
he ever parted with them, and no such evidence has been pro- 
duced. Their Lordships will humbly advise His Majesty 
that the-decision of the High Court be set aside, and that of 
the Subordinate Judge restored with costs here and below. 


Mr, Edward Dalgade—Solicitor for the appellants, 
Messrs, T. L. Wilson & Co Solicitor for the respond- 
ents, 


JM P , Appeal allowed. 
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ABDUL SHAKUR 
x VErSUS 
fet ABDUL GHAFUR AND ANOTHER.* 


Pre-emption—Mahomedan Law—Right of vicinage—One plot intervening 
—Right to pre-empt— Principle of pre-emption. 

Plots 833, 834 and 836, which belonged to defendant No. 2, were 
sold to defendant No.1. The plaintiff was the owner of plot No. 837 
which adjoined a portion of No. 836. eld that the subject matter of 
sale was a compact parcel of land adjoining the land of the plaintiff. 


Held further that the subject matter of sale being the entire parcel 
of land made up of three plots and this parcel adjoining the plaintiff’s 
land, the plaintiff was entltled to pre-empt, by right of vicinage, the 
entire subject matter and not only a part. 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice BANERJI, reversing a decree of Sheikh 
Maula Bakhsh, Subordinate Judge of Moradabad, who con- 
firmed a decree of Babu Upendra Nath Sen, Munsif of 


Nagina. 
Suit for pre-emption. ‘ 
The material facts appear from the judgment of 


BANERJI, J.—This appeal arises in a suit for pre-emption. The 
property sold consists of 3 plots of land, namely, Nos. 833, 834 -and part 
of No. 836 which is admittedly “ Milk” land. Ths wa/ib-ul-arz of the 
village on which the claim is based provides that the right of pre-emption 
prevails amongst owners of “ Milk” land in respect to “ Milk,” and 
among the owners of “ Khalisa ” in respect of “ Khalisa.” It does not lay 
down any special rule of p1e-emption, and therefore as has been held 
by the courts below, the rule of Muhammadan law of pre-emption must 
apply. The plaintift claims pie-emption by right of ownership of plot 

"No. 837 which is partly Milk and partly Khalisa, and he says that that 
land adjoins the land sold. He therefore claims pre-emption by ight of 
vicinage. It 1s clear~from the map produced that the whole of plot- 
No. 837 adjoins plot No. 836. Therefore the poition of No. 837 which 
is “Milk” also adjoins No. 836, and the plaintiff has the right of vicinage 
in respect of that plot. He is therefore entitled to claim pre-emption 
in regard to the 1 bigha pait of No. 836 sold by the vendor. As regards 
the other two plots, namely, ‘Nos. 833 and 834, the map clearly shows 
that both these plots do not adjoin plot No. 837 by virtue of the ownet- 
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ship of which the plaintiff claims pre-emption as plot No. 836 intervenes 
between them. Therefore he has no right of vicinage as regards those 
two plots, and his claim was not sustainable. The only decree which 
the plaintiff was entitled to get was a decree for one bigha part of No. 
836 comprised in the sale-deed. The court below must find what portion 
of the sale price represents the price of the 1 bigha part of No. 836 to 
which the plaintiff’s right of pre-emption extends. l therefore refer 
the following issue to the court below under section 566 of the Code of 
Civil Procedure, what portion of the amount found to be the price of the 
property sold represents the price of the one bigha of land forming 
part of No. 836? The court will take such additional evidence as may 
be necessaiy. On receipt of the finding ten days will be allowed for 
objections. 

On return of the findings the appeal was decreed as 
indicated in the judgment. f 


The plaintiff thereupon preferred an appeal under section 
10 of the Letters Patent. 

Surendra Nath Sen, for the appellant. 

B. E. O'Conor (with him /skag Khan), for the respondents. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The question raised in this appeal is a 
narrow one. In the snit out of which it has arisen the plaintiff- 
appellant claimed to be entitled to pre-empt a sale of a few 
bighas of land in mauza Inampur which was sold by the 
defendant, Musammat Najiban, to thé defendants-respon 
dents, Abdul Ghafur and Abdul Shakur. The parcel of 
land so sold comprises two plots Nos. 833 and 834 and also 
a part of plot No. 836. The plaintiff is a shareholder in a 
plot of land No. 837, which adjoins portion of plot No. 836, 
which with the other two plots form the subject matter of 
the sale. The claim of the plaintiff is based on a provisiorr 
of the waytb-ul-arz of the village according to which it has 
been rightly held that the rule of the Muhammadan law as 
to pre-emption applies. The plaintiff claims the right to 
pre-empt by virtue of vicinage. Plot No. 836 as we have 
said adjoins the plaintiff's holding ; plot No. 834 adjoins 
No. 836, and plot No. 833 adjoins plot No. 834. The 
subject matter of the sale is therefore a compact parcel 
of land adjoining the land of the plaintiff. 


Both the courts below decreed the plaintiff’s claim. A 
second appeal was preferred and the learned Judge who heard 
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it modified the decrees of the lower courts and gave a decree Cil. 

for pre-emption of the portion of plot No. 836 which.formed En 

part of the subject matter of the sale and not of plots Nos.- —— 

$33 and 834. Against his decree this appeal under the ANUE SHAKUR 

Letters Patenthas been preferred: ABDUL GIAUR: 
The learned Judge of this Court in dismissing the plaintiff's Svantey, C.J. 

claim in regard to plots Nos. 833 and 834 bases his decision 

upon the fact that these plots do not adjoin plot No. 837. 

In his judgment he says, “He (the plaintiff) is therefore 

entitled to claim pre-emption in regard to the one bigha, 

part of No, 836 sold by the vendor. As regards the other 

two plots, namely, Nos. 833 and 834, the map clearly shows 

that both these plots donot. adjoin plot No. 837 by virtue 

of the ownership of which the plaintiff claims pre-emption, 

as plot No. 836 intervenes between them, Therefore he has 

no right of vicinage as regards those. two plots and his claim 

was not sustainable.” 
We are unable to agree with the learned Judge in the 

view thus expressed. The subject matter of thè sale was 

a parcel of land which for convenience of cultivation or 

some other reason was divided into three small plots. This 

parcel of land adjoins the plaintiff’s land and has been sold 

as an integer. It comprises but a small area. We see no 

good reason for so disintegrating the integer so sold, as has 

been done by our learned colleague, and for holding that 

plot No. 836 alone and not also plots Nos. 833 and 834 

adjoins’ plot No. 837. Baillie on his work on Muhammadan 

Law, 2nd Edition (at page 475), defines the right of pre-emp- 

tion in the following terms :—* The original meaning of shoofa 

is conjunction. In law it is a right to take possession of a 

purchased parcel of land. for a similar (in kind and quantity) 

of the price that has been set on it to the purchaser. The 

cause of it is the junction of the property of the shxu/ee or person 

claiming .the right with the subject of the purchase.” In 

volume ITI of Hamilton's Hedaya (at page 591) it is stated 

that shoofa takes place with regard to all lands or houses, and 

the anthor adds, “ Besides, according to our tenets the grand 

principle of skoofa is the conjunction of property, and its object 

to prevent the vexation arising from a disagreeable neighbour, 

and this then is of equal force whether the thing is divisible 

or otherwise.” 
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Now if the grand principle of shoofa is the conjunction 
of property and its object is to prevent vexation arising from 
a disagreeable neighbour, ‘it is clear that the object in this 
case would be frustrdted if the decree of the learned Judge 
of this Court were affirmed according to that decree. The 
plaintiff would, no doubt, have his borders extended by the 
inclusion in his land of part of plot No. 836, but he would 
be left in the same predicament as that in which he was 
before pre-emption, namely, that he will still have the vendees 
as ~neighbours. In our opinion, with all deference to our 
learned brother, the subject-matter of the sale being the entire 
parcel of land made up of three plots—and this parcel of land 
adjoins the plaintiff's land,—the entire subject-matter of the 
sale should be held to adjoin the plaintiffs land, and there- 
fore the plaintiff being entitled to pre-empt by right of 
vicinage, he is entitled to pre-empt the entire subject-matter 
of the sale, and not merely a part. 


-An objection has been filed under Order 41, Rule 22 of the. 
Code of.Civil Procedure, but this objection is without force. 


| We dismiss it with costs. 


We allow the appeal, and setting aside the decree of the ` 
learned Judge of this Court, restore the decree of lower 
appellate court will costs in all courts, making only this 
modification that we extend the time for payment of pur- 
chase money for three months from this date. 


Appeal allowed, 


J 
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: RUP RAM 
VerSUuS 
REWATI AND ANOTHER, * 


Hindu Ties Widows estate—Gift by a female to a daughter—Right of 
, daughters heir—Acceleration of estate. 

One N died, leaving a widow the defendant, and a daughter, Durga. 
The defendant made a gift of her husband’s property in favour of her 
daughter.. Durga died, leaving her husband as her heir. On a suit being 
brought by the husband, /e/d that the effect of a gift by a Hindu widow, of 
the property left by her husband, in favour of her daughter was to accelerate 
the daughter’s estate and amounted to relinquishment of the widow's 
right and therefore the personal heir of the daughter could not maintain a 
suit for possession for the term of the widow’s life Bhufal Ram v. Lachma 
Kuar, 1. L. Rọ, 11 All., 253, referred to. - 

Per RICHARDS; J.—When a Hindu widow makesan alienation in 
favour of a stranger, the alienation holds good during her life-time. There 
is no reason why a gift in favour of the daughter should not be governed 
by the same principle. The case of relinquishment, however, stood on 
different principle His-Lordship doubted whether the gift was eyer 
given effect to. 


SECOND APPEAL from a decree of D. R. Lyle, Esq, 
District Judge of Aligarh, reversing a decree of Maulvi 
Muhammad Shafi, Subordinate Judge of Aligarh. ~ 

Suit for possession. 


The material facts will appear froth the judgment of- 


RICHARDS, J. 
Govind Prasad, for the SERT 
G. W. Dillon, før. the respondents. 
The following judgments were delivered. 
RICHARDS, J.—This appeal arises out of a suit in which 
_the plaintiff claimed possession of certain zamindari and house 
property. It appears that the property in dispute was origi- 
nally the property of Narain Das who died leaving him sur- 
viving Musammat Rewati, his widow, and Musammat Durga 
-his daughter. On the 3rd: of December; 1894, Musammat 
Rewati, by a deed of gift after reciting that she was in posses- 
sion of her husband’s estate who had died without a son and 
leaving Musammat Durga his daughter, made an absolute 
gift of the property in favour of Musámmat Durga who was 
* S, A. No. 837 of 1909. 
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then a child, aged about 5 years. Musammat Durga died in 
the year 1900, and the present suit was instituted on the 27th 
of August, 1907 Apparently Musammat Rewati has remain- 
ed all along in possession. It is said, however, that no ques- 
tion of limitation arises because the plaintiff, Rup Ram, the 
husband of Musammat Durga, was a minor. The claim of 
Rup Ram is as heir to Musammat Durga, and it is contended 
that the effect of the deed of 3rd December, 1894, was to give 
to Durga and after her death to the plaintiff the interests of 
Musammat’ Rewati, and that accordingly his suit for posses- 
sion ought to be decreed. On the other hand the respondents 


.contend that the only effect of the deed of 3rd December, 


1894, was to accelerate the estate of Musammat Durga, in 
other words, that on the execution of that deed, Musammat 
Durga became entitled just as if Musammat Rewati were then 
dead. The case of Bhupal Ram v. Lachma Kuar (*) is relied 


_on by the respondents, In that case°a Hindu widow had 


made a gift to her daughter and a suit was brought by the 
reversioner claiming a declaration that the gift was not bind- 
ing on. him. The Court dismissed the plaintiff ’s suit giving as 
a reason that the daughter’s estate was merely accelerated as 
the effect of the gift. It has been conceded that if a Hindu 
widow makes an alienation either by sale‘or gift in favour of 
a stranger, the sale or gift will hold good during the lifetime 
of the widow. I confess that I felt some difficulty in under- 
standing why a gift in exactly the same words in favour of a 
daughter ought not also to hold good during the lifetime of 
the widow. The case of relinquishment by a Hindu widow 
in favour of the reversioner for the time being stands on a 
somewhat different basis. There the relinquishment is in 
favour of a person who might not necessarily be the-rever- 
sioner at the time of the widow’s death, 4 ¢, when the suc- 


„cession opens up. However it does appear to have been the 


opinion of this Court in more than one case that the effect ofa 
gift in favour of a daughter by a Hindu widow is merely to 


„accelerate the daughters estate. In the present case the 
„merits are entirely with the defendants. I doubt very much 


that the deed of gift was ever acted upon. in any way. I 
would dismiss the appeal with costs. 


(1) [1888] 1. L. Rọ, rr All, 253. 
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TUDBALL, J.—I fully concur with the opinion of my learn- 


ed colleague. The trend of opinion in this Court seems to be 
that where a’ Hindu widow gives property inherited from her 


husband to a person who if she were to die at once would take , 


the property whether with a life estate or a’full estate, her gift 
would only be tantamount to relinquishment of her rights and 
acceleration of the rights of the person next entitled to posses- 
sion after her. In the case of a male heir ‘the matter is beyond 
. doubt and covered by authority. The case of Bhupal Ram v. 
Lachma Kuar (*) which was the case of a gift to a daughter 


was decided on the same principle. I would therefore dismiss. 


the appeal. 


By THE CoURT.—Order of the Court is that the appeal is 


dismissed with costs including in this Court fees on the higher 
scale. 


Appeal dismissed. 
(1) [1888] I. L. R, 11 All, 253.. 


MAHANT KIRPALBAN 
versus ` 
MUSAMMAT RAMDEI* 


Sanction to POOE, [ppeal pending against the judgment—Should 
not be granted. ` 


CIVIL REVISION against the order of W. F. Kirton, Esq., 
District Judge of Moradabad. 


Proceedings for sanction to prosecute. 


‘The material facts appear from the judgment. 
` \ 


C. Ross Alston. B. E. O'Conor and Tef Bahadur Sapru, 
for the applicant. 


G- W. Dillon and Satya Chandra Mukerji, for the 
opposite party. > 
The following judgment was delivered by 


KARAMAT HUSAIN, J.—In the judicial proceediugs before 
the learned Subordinate Judge of Moradabad, certain state- 


ments were made by the applicant, who had made another 


x .* Civ. Rev. No. 95 of 1909. 
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statement in mutation proceedings which was not on oath. 
On the ground of discrepancy between the two statements an 
application was made to the learned Subordinate Judge to 


grant sanction to prosecute the applicant for perjury. The 


application was rejected by the learned Subordinate Judge. 
On appeal to the learned District Judge the. application was 
granted. The applicant has applied to this Court in revision 
and two pleas are raised before me. The first is that the 
court below acted with materia! irregularity in granting sanc- 
tion during the pendency of a regular appeal to this Court 
from: the decree made by the Subordinate Judge in the 
proceedings out of which the- application for sanction to 
prosecute arose. The second is that the court acted with 
material irregularity in granting sanction based on a discre- 
pancy between the statement made before the court of the_ 
Subordinate Judge and that recorded in the course of mutation, 
proceedings which was rot on oath and to which the atten- 
tion of the witness was not called in the course of his 
examination before the Subordinate Judge. In my opinion 
both the pleas are well founded. Itis highly undesirable 
that sanction should be granted while an appeal is pend- 
ing to this Court and this ground is quite sufficient for 
setting aside the order of the lower appellate Court. I there- 
fore set aside the order of the lower appellate court granting 
sanction to prosecute the applicant. 


Application allowed. 
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MUHAMMAD YAKUB AND OTHERS 
versus ` ; 
' KING-EMPEROR* ~~ 
` Criminal Procedure Code (Act V of 1898), section r07— When security 
ý shld be demanded— Disobeying illegal order. 

To justify an order under section 107 of the Criminal Procedure Code, 
the Magtstrate must believe that the person against ‘whom he makes 
the order is about to commit a breach of the peace or to disturb the 
public tranquility or to do some wrongful act that may occasion a 
breach of the peace. 


Where an order was passed prohibiting the applicants from killing 
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cows and the Magistrate believing that they would disobey the order ` - 


bound them down to keep the peace, /e/d that the order being illegal, 
. the applicants could not be bound down. é 
CRIMINAL REVISION against. the order of Thaku: Hanu- 
man Singh, Magistrate, First class, of Ghazipur. / 
Proceedings under section 107, Criminal Procedure Code. 
The material facts will appear from the judgment. 
C. Ross Alston, for the applicants. 
. The judgment of the Court was delivered by 


‘ TUDBALL, J.—The applicants seek to set aside in revision 
an order of Thakur Hanuman Singh, Magistrate of the first 
class, dated 12th March, 1910. By this order the Magistrate 
bound over the 15 applicants under section 107, Criminal 
Procedure Code. 

Applicants are jolahas, residents of Bahadurganj in the 
pce district ; the Magistrate Scones them in his order 

“the leading and more influential men ” among the jolahas. 


` We think it necessary to state the view of the facts we 
take, ‘because such view may not be quite consistent with 
‘some passages in the order of the learned Magistrate. 
Nevertheless we think our view thereof is correct and that 
this clearly appears not only from a perusal of the police 
reports and evidence, but also from.the order of the Magis- 
trate himself, reading the latter as a whole. In the year 1893 
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the leaders of the Muhammadans and Hindus assembled in 
Ghazipur and came to an agreement that they would mutu- 
ally abstain, as far as possible, from doing anything to hurt 
eàch other’s religious feelings. This most proper understand- 
ing seems to have wcrked well for a number of years. In 
1908, at the Bakr Id, jolahas of Bahadurganj began to assert 
their right to sacrifice cows, probably, as the learned Magis- 
trate says, in the retaliation to the “ blowing of conch” by the 
Hindus too near their mosque. -The Joint. Magistrate was on 
the spot and succeeded for the time being in settling the 
matter. The principal men of the community signed an 
undertaking not to kill cows. This undertaking was not 
complied with and certain persons were bound over to keep 
the peace. In 1909, a suit was instituted by one Yakub, 
claiming on behalf of the zo/ahas a declaration of their right to 
kill cows, It is quite clear that this suit was intended to be 
a test case and that every step was being taken under pro- 
fessional advice. We think that this was a very proper 
proceeding and that each party ought to have facilitated a 
full trial on the merits which would settle once and for all, 
the rights of the parties, and whether such rights were being 
exercised in a legal manner. We say no more as the case. 
is said to be still pending. In the Bakr Ja of the present 
year two cows were actually sacrificed quietly and secretly in 
a mosque and a private house. This was at once reported 
by the persons concerned to the police. The sacrifices were 
carried out so quietly that the Hindus did not know of them 
until the report was made. After this the Magistrate took 
action and bound over the Muhammadans. Two witnesses, 
a convicted dacoit and a peon, both Musalmans, gave evi 

dence as to a cow’s head ‘being carried in public. Prior to 
the sacrifice the Muhammadans had given no hint of their 


“intention to carry them out. There was no rioting. The 


Hindus became excited but the Magistrate calmed them 
down and then proceeded to bind over the other side. He 
on information came to the conclusion that the Jjolahas were 
determined to sacrifice cows and that if they were allowed to 
do so, the Hindus would resist and there would in all probabi- 
lity be a breach of the peace on future occasions, ' 

We are quite satisfied that the Magistrate had not the 
smallest ground for thinking that the yolahas (far less any of 


N 
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the ‘applicants) -were going to ‘sacrifice cows in an improper 
manner. We mean by this in ʻa manner unnecessarily offen- 
sive 'to:the Hindus, g. g, near a Hindu: temple. As to the 
head of-a cow-being taken’ out and paraded in'the street or 
thrown into a temple, we do not believe one word’of it. The 
two ‘witnesses who. depo»e to it dre unworthy of any credit. 
If such,a.thing had happened, there would have been abun- 
dance of proper evidénce and- the culprit would have been 
dealt with under. the Penal Code. The report of the sacrifice 
was -clearly made at the Thana in connection with the test 
case and not for the purpose of irritating the Hindus who 
happened to be there. We are satisfied that the jo/ahas, 
particularly the leading men among them (and the Magistrate 
says that the applicants are the leading men) would, under the 
` circumstances, have been most careful to do nothing to preju- 
dice’ their test case. Nothing could be more prejudicial to 
the case than for the Muhammadans to purposely. and un- 
necessarily insult and irritate the Hindus. The question thén 
is, was the Magistrate justified in making the: order against 
thé applicants simply because he was satisfied that they in 
conjunction with their co-religionists wére determined to 
sacrifice and would sacrifice cows and that such sacrifice, no 
matter -how carried: out, -would ‘so’ irritiite: ‘the ‘Hindus ‘that 
there would be a collision involving ‘a serious breach of the 
peace. Counsel for the applicants contends that the jolehas 
were within their legal.rights, and that if they were, it wa, 
the “leading and influential men” among the Hindus who 
ought to have been bonnd over, and that, apart altogether for 
the legal aspect of the case it was hardly equitable to bind 
„over only one side.- We think that there is great force in this 
criticism. The question of the right of Muhammadans to 
slaughter cows came before this Court in the case of Shahbaz 
Khan v. Umrao Puri (1). A Bench of this Court held that it 
is th: legal right of every person to make such use of his own 
property as he may think fit provided that in so doing he 
does not cause real injury to others or offend against the law 
even though he may thereby hurt theSusceptibilities of others. 
At page 184 of the report the Chief Justice, says : “We may also 
say that-it is in the highest degree desirable that the members 


(1) [1908] I. L. R., 30 "ÁI, 18]. 
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of the different religious persuasions who are to be found in 
this country should, in the observance of their religious cere- 
monies as well as in the exercise of their lawful rights, show 
respect for the feelings and sentiments of those belonging to ° 
different persuasions, and avoid anything calculated to irritate 
the religious susceptibilities of any class of the community. 
But when a question in which the ordinary rights of property 


-aré involved comes before us, we must, before we can allow 


those rights to be infringed, endeavour to find the existence of 
some principle or rule of law justifying a ruling that the 
wishes or susceptibilities of individuals can be allowed to over- 
ride such rights.” We entirely agree with those remarks and 
we think they apply with great force to the present case. To ` 
justify an order under section 107 of the Criminal Procedure 
Code, the Magistrate must believe that the person against 
whom he makes the order is about to commit a breach of the 
peace or to disturb the public tranquility or to do some “ wrong- 
ful” act that may probably occasion a breach of the peace. 
In our judgment there was no ‘reason to believe that any of 
the applicants were about to do any of these things. If the 
order was intended (as we think it was) absolutely to prevent 
the applicants and their co-religionists from killing cows the 
order was not justified and is illegal. The Magistrate says 
“to prevent them doing overt acts likely to cause a breach of 
the peace, &c., it seems to me necessary to bind the leading 
and more influential men among them under section 107.” 


We allow the application and set aside the order. Bail 
bonds, etc., will be discharged. 


Application allowed. 


ae 
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JAGANNATH 
versus 
GOLA AND ANOTHER* ` 
Pre-emption—Wajib-ul-arz—Construction—Right inter se. 


The terms of a wajib-ul-arz of a village gave a right of first purchase 
to sab sekaribi rishtedar who was a co-sharer and then to other co- 
sharers, Held that the nearer relative had a preferential right to remoter 
relatives. 


APPEAL from a decree of F. S. Tabor, Esq., 1. C; S., Dis- 
trict Judge of Banda, confirming a decree of Munshi Achal- 
Behari, Subordinate Judge of Banda. 

Suit for pre-emption. 

The clause relating to pre-emption in the wayb-wl-arz 
ran as follows :— 


Jab koi hissedar apni milkiyat untai karna chahe to haq 
shafa ka aual sab se garibi rishtedar ko jo us gaon men lissa 
rakhta ho hasil hoga. Dor surat na hone kisi aise rishtedar 
ke kisi aur hissadar ko jaus patti ya behri ya thok men ho 
kasil hoga—If any co-sharer desires to transfer his property 
then the right of pre-emption will first be in the nearest re- 
lative -who has a share in the village. If there is no such re- 
lative then the right will go to another co-sharer in the 
patti or behri or thok. 


‘The finding of both the courts below was that the plaintiffs 
pre- emptors were nearer relatives than the defendant-vendee 
and that both of them were co-sharers. They decreed the 
suit holding that the plaintiffs had a preferential right of pre- 
emption though the vendor himself might be a relative and 
co-sharer. The defendant- vendee appealed. 


Lachint Narain (for Benode Behari), for the appellant, con- 
tended that the wajib-ul-aré pr ovided for two classes of pre- 
emptors ; first, the co- sharers who were also relatives and 
secondly, ordinary co-sharers. The- first class could. pre- 
empt the second class but there was nothing in the wajib-ul- 
arg to show that the first class, that is, those who were 
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relatives and co-sharers, could pre-empt among themselves on 
the ground of nedrer relationship. 


r 


He relied on 


Lok Singh v. Balwan Singh, [1904] 1 A. L. J. R., 705. 
Jai Dat v. kum Badal [1905] 1. L. R., 28 All, 168. 
Purushottam Das Tandon, for the respondent was not _ 


called upon. - 
The following judgment was delivered by 


BANERJI, J.—The only question in this appeal, which has 
arisen out of a suit for pre-emption, is whether the plaintiffs 
have a preferential right of pre-emption in respect of the pro- 
perty purchased by the vendee appellant. The wajeb-ul-are 
provides for two classes of pre-emptors, first, the nearest rela 
tive of all, who owns a share in the village, and second, any- 
other co-sharer in the same patti or thok: The plaintiffs 
claim to be the nearest relation of the vendor, as also his co- 
sharers. The vendee also is a co-sharer of the vendor, but it 
was found by the court of first instance that either he is no 
relative of the vendor or is a very remote relative. On this 
point the lower appellate court has expressed no opinion. But 
both the courts below have fonnd that the plaintifls are the 
nearest relatives of the vendor and own a share in the village, 
Those courts accordingly have held that the plaintiffs have a 
preferential right of pre-emption, _ It is contended in this 
appeal that under the terms of the waytb-u/-are all the rela- 
tives stand on the same footing and as between them a nearer 
relation has no priority. This contention would render the 
words ‘sab se karibi rishtedar (the nearest of all co-sharers) in 
the wajib-ul-arz superfluous and unmeaning. Priority of right 
is given not to every co-sharer who is a relative of the vendor 
but to the co-sharer who is his nearest relative among all re- 
latives. The plaintiffs have been found to be the nearest rela- 
tives and, therefore, under the wazib-ul-arz they have the first 
right to claim pre-emption. The wajtb-ul-arg does not confer 
that right only in the case of a purchase by a stranger, 
I agree with the view taken by the courts below and 
dismiss the appeal with costs including fees on the higher 
scale, . Í 

A. S. f ; ` Appeal dismiss ed, 
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MEGH RAJ AND OTHERS 
f versus 
HARGAYAN AND 'OTHERS.*- 

Indian Contract Act (IX of 1872), section 16 (3), 19—Unconscionable 
bargain—High rate of interest—Undue influence—Presumption of— 
Unfair dealing. š 
„The court’s power to interfere with contracts of loan where a high 

rate of interest has been charged though the security is good, is limited 

to the provisions of section 16, Indian Contract Act. Unless it is found 
that the lender was in a position to dominate the will of the borrower, 
when the contract was entered into, the presumption of undue influence will 
not arise within the meaning of clause 3, section 16 of the Act, even if 
having regard to the security the interest is excessive. Balkishan Das 

v. Madan Lal; A.W. N., 1907, p. 55, distinguished. 

Per FUDBALL, J —Unless in a case there is unfair dealing, the court 
must enforce the contract made by the parties. 
SECOND APPEAL from a decree of L. Stuart, Esq. -I, C. S. 

Judge of Meerut, confirming a decree of Babu Banke Behari 

Lal, Munsif of Meerut. . 


Suit on a mortgage. 
The material facts were as follows :— 


The bond in suit, dated the 28th January, 1890, provided for 
compound interest at the rate of Rs, 15 per cent, per annum 
with six’ “monthly rests. The principal amount secured was 
Rs. 150. The plaintiff brought the present suit on the 24th Jan- 
uary 1909, claiming the principal and Rs. 75 3-3-0 after deduct- 
ing Rs. 401-8-0 paid by mortgagors towards the debt. The 
main defence was that the.rate of rent was high. Both the courts 
below found that the rate was very high and unconscion- 
able and reduced the interest to 15 per cent. simple interest 
only. The ‘lower appellate court relied on the cases of 
Poma Dongra v. William Gillespie, (1. L. Rọ, 31 Bom., 348) 
and Bal Kishen Das v. Madan Lal, [1907] A. W. N. 55- 

The plaintiff appealed. 

Tej Bahadur Sapru, for the appellant, contended that 
there being no allegation of fraud or undue influence, the courts 
below were not justified in reducing the rate of interest. 
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Balaram Chandra Mukerj2, for the respondents, contended 
that a Court of Equity could reduce the rate of interest, al- 
though no allegation of fraud or undue influence was made. 
He relied on_the observations of KNOX, J., in- 


Bal Kishen Das v. Madan Lal, | 1907] 27 A. W.N , 55, 58, 
where the authorities were collected. The Equitable juris- 
diction of the court was not controlled by section 16 and the 
following sections of the Indian Contract Act. The fact that a 
large sum was paid towards the original small debt of Rs. 150 
and that the plaintiff still claimed Rs. 903-8-0 was sufficient to 
justify a cout in reducing the interest. The secuiity in the 
present case was ample and the plaintiff waited all these years 
simply to swell up the debt. 

Te Bahadur Sapru, was not called upon to reply. 

The following judgments were delivered :— 

RICHARDS, J.—This appeal arises out of a suit to enforce 
a mortgage. The only question which has been argued in 
tlie appeal. is that the court below was not justified-in reducing 
the ińterest from the contractual rate of 15 per cent. per 
annum compound interest to 15 percent. simple interest all 
through. There appears to be no reason for setting aside 


‘the contract of the parties save the fact that the -rate of in- 


terest was 15 per cent. compound interest with half-yearly 
rest, coupled with the fact that- security was considered by 
the court below to be a good security. The learned Judge 
in reducing the interest said. “This isin my opinion an 
unconscionable rate on what was apparently a perfect. securi- 
ty. The court has absolute discretion to reduce the interest 
in such a case even when the point is’ not rasised.” He then 
refers to the case of Balikshen Das v Madan Lal (1)... ‘The 
facts of that case were very different from the facts of the 
present case as will appear on a reference to the report. At 
the time of the execution of the bond the borrower was hea- 
vily indebted to the lender. He was an extravagant and 
„dissipated man and the terms of the contract ware undoubt- 
edly hard and unconscionable. Not only was the tate of 
interest extremely high, Rs.37- -8 per cent. per annum with six- 
monthly rest, but the bond contained other onerous terms, 


(1) [1907] 27 A. W. N. 1 55. 


XN 
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As I was party to the decision -in Bulkishen Das v. Madan 
Lal and as as I-think'the case has been a little misunderstood, 
I desire to say a few words on what I conceive to be the law 
on this question. In my opinion the court’s power ‘to inter- 
fere with contracts in cases like the present is limited to the 
provisions of the Indian Contract Act. Section 19A- of that 
Act provides that “ when consent toan agreement is caused by 
undue influence, the agreement is a contract voidable at the 
option of the party whose consent was so caused. Any such 
contract may be set aside either absolutely or if the party who 
was: entitled to. avoid it has received any benefit thereunder 
upon such terms and conditions as to the court may seem 
just.” In order to see what is meant by the ‘expression 
‘undue influence’ we have to look to the provisions of section 
16, clauses (1) and (2). Then comes clause (3) which is the 
only clause that could possibly apply to a case like the present. 
This clause provides that “ where a person who is in a position 
to dominate the will of another enters into a contract with 
him and the transaction appears, on the face of it.or on the 
evidence adduced, to be unconscionable, the burden of prov- 
ing-that such contract was not induced by undue influence 
' shall lie upon the person in a position to dominate the will 
of the other.” Now, assuming for the ‘purposes of argument 
‘that the court is entitled to hold a bargain to be unconscion- 
able merely on the ground that the rate of interest is excessive 
having regard to the security, it is necessary to find also that 
the lender was ina position to dominate the will of the bor- 
rower when the contract was entered into before any presump- 
tion arises that the contract was induced by undue influence. 
There is nothing in the present case to suggest that the 
lender was in a position to dominate the wi!) of the borrower. 
See also Dhanipal Das v. Maneshar Bakhsh (‘). 1 think the 
appeal should be allowed. 

* TUDBALL, J.—I fully agree. In all cases of this kind the 
court ‘must Jook to the facts and circumstances of the case 
and-unless in a case there is unfair dealing, the court’ must 
enforce the contract made by the parties. In the present case, 
there is absolutely nothing to suggest that there was undue 
influence of any sort or any unfair dealing on the part of the 
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lender, and I can see no just reason why any relief should be 
given to the debtor undef these circumstances. 1 would also 
admit the appeal. 

~ By THE CourtT.—Order of the Court is that we allow the 
appeal, modify’ the decrees of, both the courts below and 
decree the plaintiffs’ claim for Rs. 903-3-0 plus simple interest 
from the date of suit at 6 per cent. per annum as the plaintiffs 
waited for along time. We direct that the parties abide their 
own costs inall courts. Weextend the time for payment to 
the 16th of November, 1910. 

B. C. M. | Decree modified. 





KALI CHARAN AND OTHERS 
versus 
MUSAMMAT UTMI AND OTHERS.* 


Agra Tenancy Act (II of rgor, local), section 95—Fixed rate tenancy 
‘recorded in the name of predeceased son's widow and her father-in- 
law~Application of—Jurisdiction of Ciril Court to declare Mitle— 
Hindu Law— Widowed daughter-in-law. í ' 


Section 95 of the Tenancy Act applies only to suits between landłords 
and tenants. Where a father-in-law by an application to the Revenue 
Court got his predeceased son’s widow’s name recorded along with his 
own as à fixed rate tenant and died intestate, Ze/d that the ‘Civil Court 
could’ entertain a suit by the reversioners for possession of the fixed rate 
tenancy. /Ye/d further that under the Hindu Law a widowed daughter-in- 
law was only entitled to maintenance. 

SECOND APPEAL from a decree of Pandit Sri Lal, District 
Judge of Ghazipur, modifying a decree of Babu Chhajju Mal, 


Subordinate Judge of Ghazipur. Oe 


Suit for declaration of title. 
The material facts will appear from the judgment. 
Surendra Nath Sen, for the appellants. 
Aédul Majid, for the respondents. = 
The judgment of the Court was delivered by 
RICHARDS, J.—Fhis and the connected appeals Nos. 598 
and 629 of 1999 arise out of a suit in which the plaintiffs 
claimed amongst other things a declaration of their title as 
heirs to certain property. It appears that the last owner cf 
the property was one Hisheshar Kori who had a son, Sheo- 
nandan Kori, who married Musammat Utmi, defendant No. 1. 
Sheonandan Kori predeceased his father, leaving his widow 
the said Musammat Utmi. Bisheshar Kori during his lifetime 
*S, A. No. 539 of 1909. 
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made an application in the Revenue Court in which he stated 
that he had no heir except Musammat Utmi; that she was in 
possession with him and that he wished her name to be record- 
ed along with his own. This was with respect to two bighas 
out of eight bighas fixed rate tenure. It has been found that 
the plaintiffs are the next heirs of Bisheshar Kori assuming him 
to have died intestate. Musammat Utmi, after the death of 
her father-in-law, mortgaged the property to Sheo Rachhi, 
defendant. No. 2. The court of first instance decreed the 
plaintiffs’ claim for all the property except tenancy land and 
also declared that the mortgage to which we have referred was 
not binding upon the heirs of Bisheshar. The plaintiffs appeal- 
ed against the decree of the first court in so far as it dismissed 
any part of their claim while the defendants appealed against 
so much of it as had been decreed. The lower appellate court 
has held that the plaintiffs’ suit in so far-as it seeks a declara- 
tion of title to land held as fixed rate tenancy is barred by 
section 95 of the Tenancy Act as being a matter cognizable 
only by the Revenue Court. It has also held that the effect of 
the mutation in favour of the Musammat was to give her the 
property in respect of which the mutation had been effected as 
an absolute estate, and that, therefore, she was entitled to, make 
the mortgage, and-this part.of. the plaintiffs, suit was dismissed. 


The only point which has been argued before us is the 
question whether or not Musammat Utmi was entitled to the 
fixed rate tenancy in respect of which mutation was effected 
by Bisheshar. In our opinion Musammat Utmi cannot be 
said to have acquired any estate whatever. All that she had 
as a sonless widow of Sheonandan was a right to maintenance. 
It is true that Bisheshar might, if he so wished, have made a will 
in her favour. But we cannot read the application for muta- 
tion as a will and indeed it has never been set up as such. 
The Transfer ot Property Act now requires that all gifts and 
transfers of property (save property under the value of Rs. 100) 
must be made by a registered instrument. Consequentlyneither 
Musammat Utmi nor her mortgagee can have any right in 
this property. Of course, Musammat Utmi has a right to main- 
tenance: -But that question does not arise in the present suit. 

With regard to the other point, we'think that section 95 
is not applicable to the present case, © Suits referred to in that 
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section are suits between landlords and tenants We allow the 
appeal, modify the decrees of the courts below by decreeing 
the plaintiffs’ claim in full with costs including in this Court 
fees on the higher scale. . vot ais Fee 
x, > - Appeal decreed, 


MUHAMMAD SALIM 
VEYSUS P 7 
SADAR-UD-DIN BEG AND OTHERS.* 
Pre-emption—Wajib-ul-arz, suit on —Parties found to have egual rights— 
Mahomedan Law—Importing incidents of. 


Where pre-emption is claimed on the basis of a wajtb-ul-arz, whe- 
ther the, wajté-ul-arz Yecords a custom or a contract, no, incidents not 


` mentioned in the record ought to be imported into it unless the manifest 


intention of the parties is that they should be so imported. Shah Ghulam 
fazrut v, Nur Ahmad, S. D. A> 1860, p. 362; Brij Lal v. Goor Sahai, 
N.-W. P., F. B., 1866, p. 96, and Nazir-ud-din v. Kadir Baksh, A. W. N., 
1894, p. 193, referred to and followed. : ' 
Plaintiffs sued on the basis of a wajié-/-arz. It was found.that both 

parties had equal rights of purchase. The plaintiffs argued that the 
parties being Mahomedans and both parties being equally entitled to 
purchase, they were entitled to get a decree for half the property. Held 
that the case being a case on the basis of a wajib-ul-arz, no incidents of 
Mahomedan Law, not mentioned in it could be taken into consideration. 

FIRST -APPEAL from” a ‘decrée of Babu Ram `Chandia 
Chaudhri, Subordinate Judge of Azamgarh. 

Suit for pre-emption. ` 

The material facts will appear from the judgment. 

Abdul Raoof and Sundar Lal, for the appellants, 

Muhammad Ishaq, B. E. O'Conor,and Tej Bahadur Sapri, 
for the respondents, 

The judgment of the Court was delivered by : 

STANLEY, C. J.—This appeal arises out of a suit for 
pre-emption of zamindari property consisting of shares in 
47 villages in ‘the Azamgarh district. The plaintiff based 
his claim to pre-empt this property upon a custom of 
pre-emption as set out in the wazib-ul-arses of the villages 
and also on the principles of Muhammadan Law. The plain- 
tiff claimed to be the Aissadar garibi of the vendor and as 
such entitled to pre-empt as against the vendee. The court 
below found in plaintiffs favour and decreed the suit in full 
except as regards one vidage, zs, Chak Girwi in which it 

7 * F. A. No, 296 of 1908, 
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was-held that both. plaintiff and the pre-emptor had equal 
rights, and it was directed that the-plaintiff could obtain half 
the share in Chak.Girwi upon payment of Rs. 30. The 
defendant vendee appeals against this decree. The learned 
Advocates in. this case have gone through the wajzb-ul-arses 
in the remaining 46 villages and have satisfied themselves that 
in all these zwazid-ul-arzes there is a tight of pre-emption 
recorded in favour of the Zissadar garibi. The contention on 


behalf of the vendee appellant in this Court is that whether , 


the expression /zssadar garibi is understood as meaning near 
relative or merely a near co:sharer, in either alternative the 
defendant vendee stands on an equal footing with the plain- 
tiff -pre-emptor and that therefore the latter has no preferen- 
tial right under the provisions of the wajib-ul arses. The 
genealogical tree which is set out at page 10 of the paper 
book shows that both parties, that ‘is, the vendee appellant 
and the pre-emptor are both related in some way or other 
to the vendor and if Aéssedar garibi be interpreted as meaning 
a ‘near relative, they both come under that category. An 
examination of the @fewats discloses the fact that both the 
appellant and the pre-emptor are recorded in each of the 
villages in the same sub-division of the kewat. The ‘reason 
why the court-below has given preference to the plaintiff is as 
stated in the judgment. “ Having regard to the signification 
of the words ‘ déssadar garibi’ 1 am of opinion that the plain- 
tiff may be more aptly termed a ‘near .co-sharer’ of the 
vendors than the defendant purchaser whose name is separate- 
ly shown in the &kewad in another line, although both of 
them appear in the same #haza.” The learned Counsel for 
the respondent very properly abandoned the line of reasoning 
upon which the court below gave the preferential right to the 
plaintiff pre-emptor. It is obvious that as both parties are 
recorded as holding shares in the same sub-division of the 
khewat there can be no distinction drawn between them, that 
is, they both stand on the same level. © The conclusion there- 
fore we have come to is that if A7ssadar garibi be interpreted 
as meaning a near relative or near co-sharer, the vendee 
appellant before us stands on an equal footing with the plaintiff 
and his rights by purchase of the property should not have 
been’ interfered with. The learned Counsel for the respondent. 
attempted to support the judgment of the court below on 


MUHAMMAD 
SALIM 
Va 
SADAR-UD-DIN 
Bec. 


Stanley, C.J. 





MUHAMMAD 
SALIM 
V. 
SADAR-UD-DIN 
Bra. 


Stanley, C. f. 


662 HİGH TOURT. [A. L. fe R. 


another ground, oz. that according. to Muhammadan law 
both parties being Muhammadans and having an equal right of 
pre-emption his clients should at least obtain a decree for pre- 
emption of one-half of the property. His contention is that 
he is entitled’ to fall back upon the Muhammadan law as the 
fundamental law of pre-emption. He has not cited to us any 
precedent for the position he has taken up in this case, and it 
appears to us that there is a strong current of authority against 
it. In the decisions of Sadar Dewani Adalat for 1860 at page 
362, Shah Ghulam Hasrat Masoom v, Nur Ahmad a somewhat 
similar question was considered and it was held that the 
general rule of Muhammadan law on the subject of pre-emp- 
tion cannot be pleaded in bar of the special covenant entered 
into by the co-parceners of an estate defining particularly the 
rights of pre-emption in respect to that estate. Inthe N.-W. P. 
Full Bench rulings for 1866-67 at page 96, Chowdhree Brij Lall 
v. Rajah Goor Sahai, we find the following passage :—“ We 
do not mean to lay it down that a pre-emptive condition in-a 
wazib-ool-urz, may not be so expressed as to indicate that the 
Muhammadan custom of pre-emption prevails, and in such 
case, it will be undoubtedly the duty of the court, if called on 
to decide on the validity of a claim preferred under such a 
condition, to decide upon its validity with reference to the 
special provisions of the Muhammadan Jaw. But if no clear 
expression is found that the parties intended that the Muham- 
madan right of pre-emption should be recorded as prevailing, 
and if on the contrary the words indicate a course differing 
from the requirements of the Muhammadan law to be purstied 
by the vendor and the would-be purchaser, then the stipula- 
tions of the waytb-ool-urz and those stipulations alone are to 
be regarded, and the court must pass its decree with reference 
to the proof afforded, that those stipulations have or have not 
been performed. In our view, if the wazib-ool-ura is to be regard 

ed as a contract, the same laws of interpretation are to be 
applied as to other contracts ; if, on the other hand, it is to 
be regarded as a record of usage or custom, the custom (if the 
terms of the instrument be clear) may be assumed to be re- 
corded with all the incidents, which are admitted to attach to 


“it, and no new incidents not mentioned in the record ought to- 


be imported into it, unless it be the manifest intention of the 
parties that they should be so imported.” A later decision is 
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to be found in Allahabad Weekly Notes of 1894 at page 193 in 
the case of Nasir-ud-din v. Kadir Baksh and another in 
which it was held by EDGE, C. J., and BANERJI, J., as follows :— 
“ It appears to us that there can exist a lawful and a reason- 
able custom in a mahal which excludes the broad application 
of the Muhammadan law of pre-emption and limits the right 
of pre- emption to share-holders and to share-holders in the 
particular mahal in which the property is sold. If it were not 
so, the confusion would be immense. One set of persons not 
share-holders in a mahal, and who have not, amongst the 
Muhammadans, the first right of pre-emption, would be claim- 
ing pre-emption as against other persons, who, as nearer co- 
sharers, would, under the wazib-ul-arz, have the first right of 
pre-emption according to the custom.” Apart from these 
authorities we are of opinion that the position taken up on be- 
half of the respondents is untenable, We are confirmed in this 

“view by the authorities to which we have referred. We allow 
this appeal and set aside the decree of the court below except 
-as regards a share in Chak Girwi. The décree of the court be- 
low in respect of that particular village is affirmed provided 
the money, vs, Rs. 30, is paid within two months from this 
date. If the payment is not made, the suit with régard to 
Chak Girwi also will stand dismissed. ‘The appellant will 
have costs in this Court and in the court below, in this Court 
including fees on the higher scale. 


X ; = Appeal decreed. 
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BALDEO SAHAI : E 
‘ versus 


SUNDER KUAR AND ANOTHER* 


Estoppel—Signature on document as a witness—Knowledge of contents 
— Denial of lessor’s right—T; ransfer of the witnesss right 


- The plaintiff’s suit was for possession of certain property, on the ground 
that the plaintiff was its absolute owner. The defendant alleged that the 
plaintiff's husband had relinqiished the land in his favour and that he was 
the absolute owner of that land. The defendant produced a lease pur- 
porting to have been executed by himself in respect to the property in 
dispute, in which it was recited that the plaintiff had no title to the proper-~ 
ty but that the defendant was its owner. To this lease the plaintiff was. 
a marginal witness: The courts below found that she was awate of the 
contents of the lease. /Ye/d that the plaintiffs title was not transferred 
by a mere recital in the lease to the person in whose favour the recital 
was made. 

Held further that the plaintiff was estopped from denying the defend- 
ant’s right as against the lessees but she was competent to deny the 
defendant’s right as against herself. 

APPEAL under section 10 of the Letters Patent from a 
decree of Mr. Justice RICHARDS confirming a decree of Louis 
Stuart, Esq., District Judge of Meerut, who had modified a dec- 
ree of Sayed Zia-ul-Hasan, 2nd Additional Munsif of Meerut, 

~ Suit for possession. ` i f 

The material facts will appear from the judgment of 


RICHARDS, J.—This suit originated in a claim by the plaintiff to 
recover possession of a portion of a field on which some flour miils 
had been recently erected. The defendants to the original suit pleaded 
a lease. The lease had been made by Baldeo Sahai, the appellant here, 
and he was made a defendant at his own request. Baldeo Sahai was 
the son of the sister of the husband of the plaintiff. Baldeo Sahai in 
making the lease (craftily perhaps) got the plaintiff, Musammat Sunder 
Kuar, to be a witness to the lease, and the consequence is that although 
the lower appellate court decided that the site of the flour mills belonged 
to’ Musammat Sunder Kuar, it held that she’ would not insist upon the 
removal of the flour mills because she had been a witness to the lease, 
The flour mills are of considerable value, and lessees pay a monthly rent 
of Rs. 6. N o'appéal was taken from the decision of the. court below_so 
far‘as the lessees of the flour mills are concerned. Both the courts’ below 
however decided that Baldeo Sahai had-no title whatever and they gdve-a 
decree to Musammat Sunder Kuar as.against him. Baldeo-Sahai was, as 
1 have already pointed out, a near relation of the deceased husband of the 
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plaintiff, and I quite agree with the finding of the court below that nothing 
that happened in the lifetime of Ganga Ram, his uncle, could have con- 
ferred on him a title by adverse possession. 

Baldeo Sahai, however, in his written statement, paragraph 6, pleaded 
that Ganga Ram, the husband of the plaintiff, gave the land in dispute 
+0 the vendor of the answering defendant and his predecessors at a year- 
ly rent of Rs, 4-8-o for the construction of houses and shops, and he 
alleges that he’ has acquired ‘all- the rights of the persons to whom the 
land was given for building purposes, and he now contends that the rights 
which he~so acquired entitle him jn perpetuity to the field in question, 
and accordingly he was entitled to make the lease to the lessees, and 
that he is entitled to get the rent payable under the lease as also the rent 


-of any other house on the field, and that the most that he can be called á 


upon to pay is the Rs. 4-8-0, which Ganga Ram, his uncle, used to collect 
and out of charity allowed to his nephew. This question certainly has not 
been gone into by either of the courts below. Looking through the record 
I find that there may be some evidence- of Baldeo Sahai having paid 
‘somewhat substantial sums to acquire the interests of some one or more of 
the owners of the houses situate in the field in dispute. It may be that 
Baldeo Sahai merely acquired right to the materials. I do not wish to 
be taken as expressing any opinion on these question. I refer the follow- 
ing issues to the court below for trial :—(1) Did Ganga Ram, and if 
so when and how, give the land in dispute to any and. what person for 
building purposes? (2) If the land was so given, what was the interest 
acquired? Did the persons to whom the land was so given acquire any 
perpetual right in the land? (3) Was the right which they acquired 
capable of being disposed of? Did the persons to whom’ such rights 
were given acquire thereby the right to erect fresh buildings, for example, 
flour mills, worth Rs. 4,000. The onus of establishing by evidence the 
acquisition of rights of the nature indicated above will be upon Baldeo 
Sahai. ‘The court miay:take additional evidence if it thinks desirable to 
do so. Ten days will be allowed for objections on return of the findings. 


On receipt of the findings the appeal was dismissed. 


Jogendra Nath Chaudri, (with him -Surendra Nath Sen 
and Motilal -Nehru,) for-the appellant. - 


` M. Ishaq Khan, for the respondents. , 
‘The judgment of the Court were ‘delivered by 
- STANLEY, C. J.—This appeal is concerned with a small 
-piece of land which was formerly in‘the ‘ownership and posses- 
sion of the late Pandit Ganga. Ram.” ` The plaintiff, Musam- 
maf Sunder Kunwar, in. the suit out, ‘of. which this appeal has 
arisen, claimed. to be “entitled, to the- property in question. 
Her suit-has been decreed -by both -the ‘lower courts iri res: 
pect of portion of her claim, and” the learned Judge of this 
‘Court before whom a second appeal ‘was heard, dismissed the 
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appeal. Hence this appeal under the Letters Patent has 
been preferred by the defendant, Pandit Baldeo Sahai, who- 
claims to have established his right to the property. His 
claim is based upon the fact that a lease was executed by 
him on the {sth of April, 1906, in favour of Tirbeni Sahai and 
Raghu Nath Sahai for a term of 15 years at arent of Rs. 6 
per mensem. To this lease Musammat Sunder Kuar was 
a witness. Her thumb mark appears on the document and 
it has been established to the satisfaction of the lower ap- 
pellate court that not merely did she witness it but that 
she was aware of the contents of the document. It is contend- 
ed that in view of these facts she catinot succeed in a suit 
to have her right to the property declared. Her title has 
been established by satisfactory evidence, but it is said that in 
view of the recitals in this document her right must be treated 
as having been transferred to Pandit Baldeo Sahai who is 
shown to have had no interest whatever in the property out- 
side the transaction to which we have referred. In this 
document itis stated that Baldeo Sahai had become the 
owner and possessor of the structures standing on the land 
and that Musammat Sunder Kuar had no concern with 
the said land. Whether or not the signature of Musam- 
mat Sunder Kuar was obtained to this document fraudu- 
lently appears to us to be quite immaterial. A title to land 


of this lady to a person who! is found to have had no interest 
whatever in it previously, We think thé decision of the learned 
Judge of this Court is right and dismiss this ‘appeal ‘witly costs. 

. Appeal dismissed. 


vor: viJ HÍGH COURT. 667 


BHAGIRATHI 
versus 
JOKHU RAM UPADHIA AND OTHERS.“ 


` Hindu Law—Debt—Alienation by father—Fathers second marriage— 
` . Price paid for the bride—Lawful family necessity. 


The: first marriage of a Hindu member of a joint family is a lawful 
family necessity for which an alienation of family property will be justi- 
fied. Sundra Bai v. Shiva Narayan, 32 Bom, 81, followed. Every case 
of second marriage, however, 1s not a legal necessity. But where a Hindu’s 
wife died while he was 28 years of age, leaving a son about 9 years old 
at that time, and he married a second time and for that purpose alienated 
family property, Ze/d that the alienation under the circumstances was for 
lawful necessity and was binding on the son. 

. Per RICHARDS, J.—Bearing in mind that this (sea) form of marriage 
is quite common and that the purchase of a bride in this sense ıs quite 
common, it cannot be held that the money which was raised was not part of 
the expenses of a legal marriage. 


,SECOND APPEAL from a decree of W. R. G., Moir, Esq., 
District Judge of Jaunpur modifying a decree of Munshi 
Harbandhan Lal, City Munsif of Jaunpur 


Suit to enforce a mortgage. 


E The facts were briefly as follows :— 


l Bhagwati Singh wasa member of a joint Hindu family. 
Thé appellant was his son by his first wife. That wife having 
died, Bhagwati Singh married again. For this marriage which 
was in the asura form he had t> pay Rs. 170 to the bride’s 
father. A loan for this amount was obtained from the plain- 
tiff and joint family property was mortgaged by Bhagwati 
Singh and his uncle, Bindeshri Singh, to secure this loan. 
Bhagwati Singh was about 28 years of age at the time of his 
second marriage. The plaintiff sued on foot of his mortgage ; 
the appellant objected that the debt was not binding upon 
him as it was not contracted for a legal necessity and he had 
not been benefited by it; and that the purpose of the debt 
was one which was opposed to public policy. Both the lower 

l 2 S5, A. No. 704 of 1909. 
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courts overruled these objections and decreed'the suit. Hence 
this appeal. 

Haribans Sahai, for the appellant:—The purchase of a 
wife by a Hindu widower having issue by the former wife is 
not an object which under the Hindu “Law would validate a 
mortgage of the family property. is 

[RICHARDS, J.—What do you mean by the “ purchase” of 
a wife ?] 

I mean a marriage in the esera form in which the father 
of the bride is paid a sum of money as the consideration for 
his giving his daughter in marriage. 

(RICHARDS, J.—If a present of money or jewellery is made 
to the father or the mother of the bride, that is not deemed to 
be the payment of “price” for the girl.] 


That would be quite different. That would be a voluntary 


present to the bride’s relations made at the time of the marri- 
age; in the present case the money was paid to the father as 
a condition precedent to the marriage. An agreement to pay. 
such a sum of money has been held to be mogi and oppos- 
ed to public policy. 


Kalavagunta Venkata Krishnayya y. Kalavaguntia Lakshmi Nara- 
S S k 


yana, [1908] I'L R., 32 Mad., 185. z 


Dholidas Ishvar v. Fulchand Chhagan, [1897] 1. L. R., 22 Bom., 658. 
aldea Sahai v. Jumna Kunwar, [1901} 1. L. R, 23 Al., 495. 


Such payment being immoral and opposed to public policy, , 


is not a legal necessity and would not be binding upon the son. 
i {TUDBALL, J.—But do not the marriage expenses of a mèm- 
ber of a joint Hindu family constitute a legal necessity ? ? Vide 
1. L. R., 32 Bom., 81.] 

“ Marriage expenses ” do not contemplate or include the 
price paid for the girl. The payment of such price is not a 
legal necessity. 

J. C. Ghose. Principles of Hindu Law, 2nd Ed., p. 672. 

The case of 

Sundrabar Javj v. Shivua ayana, [igoy] 1. L. R, 32 Bom., 81. 
lays down that the marriage expenses of a son constitute 
a legal necessity ; but there is no authority for the proposi-: 
tion that a second mairiage of a’ father constitutes a legal 
necessity. 
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In another case it was even hejd that an alienation by a 
Hindu father to defray the expenses of the marriage of his son 
would not be binding upon his sons. 

4 Govindarazulu Narastmham v. Devarabhotla Venkatanaarasayya, 
[1903] 1.-L. R., 27 Mad.,.206. 
There are observations in my favour in the case of 
Durbar Khachar. Shri Odha Aliv. Khachar Harsur Oghad [1908] 
L L. R. 32, Bom., 348. 

Gokul Prasad, for the respondents.—The marriage of a 
Hindu is a senskara ; the existence of awife is necessary for 
the, performance of certain religious ceremonies for example 
agnihotri which cannot be performed unless‘there is a wife. 

` Swomani : Hindu Law, p. 156, 156, 158. 

A second marriage of a Hindu is therefore necessary and 
enjoined by the shastras. For secular purposes, too, the 
marriage was desirable and proper. The age of the widower 
was only 28 and ‘he had a child to be looked after. 


As to the asura form of marriage, all that Manu lays 
down is that one should not take anything as price of his 
daughter. The marriage, though condemned is quite valid. 
The father of the bride is prohibited from taking money for 
the marriage, but the bridegroom is not prohibited from mak- 
ing a payment. In the ar ‘sha form of marriage which is an 
approved from, the payment is made in kind instead of in cash ; 
that is the only difference which is nct one of principle but of 
detail. 

Then the loan was expressed to be taken for “ marriage 
expenses” (dasarurat anjam kar shadi). That would be a 
legal necessity ; and the creditor was not bound to see to the 
application of the money. 

In the case of 

[airam Nathu v. Nathu Shamji, [1906] I. L. R, 31 Bom., 54, 


it:was held that the expenses of the marriage of younger 
brothers were a legal or family necessity. The uncle, Binde- 


shri Singh, as head of the joint family, was bound to perform ` 


the marriage of his nephew Bhagwati Singh. 


‘There i is no essential difference between a first and a se- 


cond marriage. The religious ceremonies are the same in 


_ both cases, 7 
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Haribans Sahai, in reply.+The necessary: sanskara of. 
marriage of a Hindu is performed and completed when he. is: 


‘married for the first time. A second marriage is’ neither :ne- 


cessary nor required by the shastras. . : + oF 


[RICHARDS, J.—But you have not shown any authority for’ 
drawing a distinction between a first and a second: marriage. ] 


Marriage is the last sacrament connected with the lifé of 
a Hindu, When once, the sacrament is performed, no further 
religious ceremonies are required. Especially,- when a son 
is begotten by him, he is deemed by the shastras to have 
‘performed all the pious obligations imposed upon him, in 
this connection, a ie 
Colebrooke ; Digest of Hindu Law, p. 302. R = 
The son is not bound to pay the price paid bý. his father 
forthe second wife. ~ a E 


If it is a prohibited form of marriage, then the borrowing 
of money to bring about such a marriage is‘ opposed to 
public policy. - f ` 


The following judgments were delivered :— ` aa 


RICHARDS, J.—This appeal arises out ofa suit to` enforce 
a mortgage. The facts are that one Madho Singh and ‘one’ 
Bindesri Singh were own brothers, Bhagwati Singh was the’ 
son of Madho Singh. Bhagwati Singh married ‘for the ‘first 
time and had a son named Bhagirathi Singh who is the 
principal defendait in the suit and the sole appellant in this 
Court. The first wife of Bhagwati having died, he married 
a second time. At the time of this marriage Bhagwati Singh 
and Bindesri Singh, as managing members of a joint Hindu 
family, executed the bond which is the ‘foundation of the 
present suit. The property mortgaged was joint’ ‘family 
property and it has been found by the courts‘below- that-the 
money which was raised on the bond was applied in making 
a payment to the father of the second wife of Bhagwati Singh. 
In other words it was the price’ paid for the bride: ‘Both’ 
the courts below decreed the suit. .It has been contended. 
on behalf of the appellant, first, that the marriage. expense 
of a member of a joint Hindu ‘family i is not a legal necessity 
for which thé family property’ can be pledged’; secondly, that 
even if the first marriage can be ‘regarded asa family ` neces- 
sity, a second marriage cannot be so ‘regarded, and, thirdly, 


i 


i a 
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that:even-assuming :that a. first and seca marriage: can- ‘be 
pete “as a ect ke none raiged for the purpose 


sie FF 


zulu., Narasimham.. v. Devarabhotla . Venkatanarasayya,' 103 J: 
In that case a Bench of the Madras: High; Court held-that 
an alienation by a Hindu father for the purpose, of defraying 
the marriage expenses- of one of his four;sons was invalid. 
This ruling was considered’ by the Bombay High Court,in 
the ‘case of. Sundra Bai v. Shiv-Narayana (?).- Judgment 
of the Court was delivered by Mr. Justice. CHANDAVARKAR 
and the learned Judge points out that. the Madras..High 
Court proceeded on a misinterpretation- of- the texts relied 
on ‘in their juidgment. Hevalso: points out that the sacraments 


ly ae -and the only ahoeri was: the, case of, Govindara, 


were -not. complete until after the ‘marriage’-of the'son had 
been; duly. celebrated. I entirely agree -with >the. judgment 
of the*learned. Judge. :He was; however, ‘dealing with: the 
case of.a first. marriage and it has been contended’ that- where 
a member. of a joint, Hindu family has. been legally and 
ptoperly married for the first time, all the, sacraments enjoined 
by thé Hindu religion, have been performeds.and that a second 
` marriage, no'matter how desirable, ds -no ‘longer necessary: 
for the .celebration of these sacraments, and that, therefore, 
eyen admitting that the ruling of the “Madras High: Court 
cannot be supported, a second ‘marriage is not, a family; 
necessity. At page 95 of the m reported. in-k; LR; 32 
Bom,, 81, the learned Judge says:. “ After this: I need perhaps: 
hardly. ‘add, that to those who are familiar with. the usages 


ọf joint Hindu famulies, the, proposition that the marriage of. 


as -eoparcener in such a family does not. constitute,a, family, 
purpose so as to make all the, coparceners; :jliabJe , for. fhe 
expenses .of. the marriage, must appear. startling, „The, very 
idea. of a joint Hindu family i is that it, must be ‘kept.up, sand, 
‘continued, as long as the, family is, joint. and all the copar- 
ceners, wish , to continue joint in estate ; in the marriage.of, 
each, coparcener, for that purpose eyery. other coparcener, is 
interested ; ; and a far as I am aware, it is upoọn:'that, principle 
that! the mutual relations of coparceners in Hindu families, 
AV, icat, (1) [1903] 1. L. R., 27 Mad., 206. i 
: (2) [1907] I. L. R., 32 Bom., 81. 
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have been regulated-up to this. day.” Although the learned 
Judge was dealing with the case of a first marriage, it 
seems to me that the view expressed in the passage above 
quoted, coming as it does from a very learned Hindw 
Judge, is entitled to very great weight. There can be’ no 
doubt that it is’ desirable’ and it is the natural condition 
of every adult male member of a joint Hindu family- that he 
should be married. In the case of a Hindu whose wife had 
died before the birth of a son it would be considered a great 
calamity if he could not marry a second time, So:long as ` 
the family is joint, the marriage expenses must come out 
„of the family property. The very essence of a joint un- 
divided family is that all the property is joint. In the present 
case I think I am entitled to.assume and ought to assume 


> .that a second -marriage from the family point -of view of 


Bhagwati Singh was desirable. He was apparently about- 
28 years of age and had only one son, the appellant, who 
must at that time have been a boy of nine years of age. 
It is true that there are no express findings on this sub- 
ject, but- I think the presumption is a fair presumption 
warranted by the circumstances of the case, The evidence 
on the point stands unrebutted. It seems to me therefore 
that the expenses of a second marriage of this nature is a 
proper family expense and such family necessity as would 
warrant the managing member of the family in pledging the 
family estate. 

The last point is the question whether assuming all this 
the raising of money for payment of the price for the bride 
can be regarded as a legitimate marriage expense, The form 
of marriage where money is paid for the bride is called the 
Asura form. There is no doubt that this is one of the forms 
of marriage which is not approved. On the other hand it 
cannot be argued for one moment that such a marriage is 
illegal or that the children of such a marriage are illegitimate. 
It has been conceded in argument that once such marriage is 
performed it is valid as any other form of marriage. It is 
also admitted that in many parts of India, particularly in 
those parts where the male population exceeds the female 
this form of marriage is quite common even amongst Brah- 
mins. At page 96 of Mayne’s Hindu Jaw * the author quotes 

* 7th. Edition, 
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Manu :—“ Let no father, who knows the law, receive a gratuity 
however small, for giving his daughter in marriage, since. the 
man, who, through avarice, takes a gratuity for that purpose 
is a seller of his offspring.” The learned Vakil for the 
appellant also relied on a passage from Mayne’s Hindu Law 
at pages 389 and 390 where the learned author refers to 
certain debts which are not payable by son‘. One class of, 
debt is said to be “ Culka ” which is sometimes translated as 
toll. The author says “ancther meaning of the word s Culka” 
translated toll, is a nuptial present given as the price of a 
bride and this has been determined not to be repayable by 
the son, apparently on the ground that it Cona the 
essence of one of the unlawful -form of marriage.” We have 
been unable to find any authority for the above proposition.. 
It seems to me that.bearing in mind that this form of marriage 
is quite common and that the purchase of a bride, in this 
sense is quite common, we cannot hold that the money which 
was-raised was not part of the marriage expenses of a legal 
marriage. With regard to the text of Manu already cited; it is 
evident that the text of Manu‘has “only been regarded as a 
disapproval of that particular form of marriage and. not as 
forbidding it. Furthermore the injunction is an injunction 
to the father of the girl against receiving the money and not 
‘an injunction against the husband from paying it. “I would 


’ 


dismiss the appeal. 


TUDBALL, J.—I fully concur oa have very title to add, 
I do not think that in all cases of second marriage a court 
will be able to hold’ that the: second marriage constitute- 
“lawful family necessity.” A first marriage beyond all doubt 
does constitute a “lawful family necessity” for the reasons 
given by Mr. Justice CHANDAVARKAR in the case of Sundra 
Bat v. Shivnarayana, But ‘there are clearly cases in which 
a second marriage constitutes a family necessity equally with 
a first marriage in the eyes of Hindu society. There is an 
injunctio.on every male Hindu who enters the form of life 
of a house-holder that he should beget a son for very clear 
and definite purposes. There are religious ceremonies, €. g, 
-the agnihotri, to be performed by a man which demand the 
active aid and assistance of his wife. There are many 
instances of a-Hindu wife dying in her childhood and I think 
it would be repugnant to the ideas prevailing among Hindus 
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to hold that a second marriage in such a case would not be 
an ‘absolute necessity or to hold that the defraying of ex- 


` penses of-such a marriage would not bea lawful and proper 


chärgetow the family. A member of a- joint Hindu family 
insùch a situation, 2.2, whose wife had died in childhood who 
wished- to obtain a second.wife would otherwsie have to seek 
for partition and break.up the joint family before he could: 
do that which the- Hindu’ Law enjoins on him as a daty. 

Í ‘have no hesitation, in’ holding that in such a-case as this, 

the carry ing out ofa second marriage would be the duty of 
thie = inanager 6f the family and he could, in order to meet 
thë expenses, ‘charge the family property. The circumstances: 
of the’ present case in my opinion fully justify the expenditure 
Which was incurred by the uncle of Bhagwati Singh. Bhag- 
Wati Singh“ was a young`man whose wife had died leaving 
in his: charge a: young ‘child. It was but natural that he 
should seék to obtain another wife. It was not acase ofa 
man marrying a second wife while the first was-alive, nor of an 
elderly man. (with sons and grandsons alive), seeking to take 
tò ‘himself- without justifiable reason a second wife. In the 
ciřcümstances of the present case it would bé impossible to 
höld ‘that there was nó justifiable necessity. The necessity 
was cléar and the uncle of Bhagwati Singh was fully em- 
powered to-incur the expenditure. “As to the form. of 
marriage it seems to me that it is more or less immaterial 
what that form was, provided it was legal and binding and 
the: money: was properly .spent in carrying it out. In this 
view, of the case I would, also dismiss the appeal. ; 
‘By THE COURT.—The appeal is dismissed with costs 
including in this Court fees on the higher scale, 

a M. , PE Appeal dismissed, 
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Civil Procedure Code (XIV of 1882), sections 183, 578, 591—Order by 
a court without jurisdiction—Subsequent proceedings null and void 
—AHigh~Courts power to interjere; in second appeal against final 

a decree. ie 
< Suit tor profits ‘in the Revenue Court. The suit was originally 
deed: ~for default and an application to restore it was also dis- 
missed. The appellate court restored the case and remanded it for trial on 
the merits. The court of first instance then decreed the suit on the merits. 

In second appeal, ALSTON, J., reversed the decree on the ground that the 

District Judge had no jurisdiction to hear an appeal from an order 

dismissing an application to restore a case. 

` Held that when a court did something which by statute it was enacted 
should not be done, the doing of the thing was w//ra vires and illegal. The 
order of remand passed by the District Judge setting aside an order 
refusing to rehear an appeal being an order passed without jurisdiction, 

“all proceedings subsequent thereto- were wltra vires and illegal. ; 


` PER CURIAM.—Section 591, Code of. Civil Procedure, deals with 
orders ‘which the court had jurisdiction to make, but in the making of 
which the court had committed an error or irregularity. The section 
does not refer to orders passed bya court witħout jurisdiction. 


APPEAL under section 10 of the Letters Patent against : the 
judgment of Mr. Justice ALSTON, reversing a decree of Pandit 
Ramavatar Pande, District Judge of Azamgarh, who modi- 
fied a decree of Babu Ramji -Das, Assistant Collector of 
Azamgarh. . | 

Suit for profits. 

™.The facts were as follows :— 


‘The plaintiff sued the defendant for profits in the Revenue 


Court and his- suit was dismissed for default. He~then 
applied for ‘restoration of his case but his application was’ 
dismissed.’ Against this order of dismissal he appealed to 
the, District Judge, who allowed his appeal and directed that 
the Assistant Collector should restore the case and proceed 
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to dispose of it on the merits. The Assistant Collector then 
tried the suit and decreed it in part and this decree was 
confirmed on appeal by the District Judge. The defendant 
preferred a second appeal and contended that as the order of 
the Assistant Collector refusing to restore the case was not ap- _ 
pealable to the District Judge, he had no jurisdiction to 
direct that the case be restored and decided on the merits. 
‘The case was heard by ALSTON, J., who, in allowing the 


appeal, delivered the following judgment : — 
ALSTON, J.—The facts which have given rise to the only question that 
has been argued in this second appeal are as follows :—A suit for -profits 
brought in the court of an Assistant Collector was dismissed under bec- 
tion 102 of the Civil Procedure Code in default of appearance. An appli- 
cation for restoration of the suit was made under section 103 of the Code . 
_and was rejected. From this latter order the plaintiff filed an appeal in: 
“the court of the District Judge) It is not disputed here that this appeal 
was improperly entertained by the District Judge ; for there is no appeal 
from av order passed by an Assistant Collector under section 103'of the 
Civil Procedure Code. The appeal was, however, heard and allowed by 
„the District Judge, who set aside the order refusing to restore the suit, 
and the case was in consequence remanded to the court of the Assistant 
Collector for trial. The suit was eventually decreed, and this decree 
was upheld in appeal by the same District Judge. At the hearing of the 
appeal, however, objection was taken totheorder of the learned Judge which 
had set aside the order of the Assistant Collector refusing to 1estore the 
suit. The objection met with the following reply :—“ It is contended that 
the order of remand was without jurisdiction, But this objection should 
have been taken when the order under section 562, C. P. C., was passed. ” 
The second appeal which is now before me 1s an appeal from the decree 
of the District Judge, dated 7th May; 1908, upholding the’ decree of the 
first court, and the ground of objection taken in this Court is that as there 
was no appeal from the order refusing to restore the case, the remand by the 
District Judge was without jurisdiction “ and all proceedings taken under, 
the remand order are null and void.” ‘Phe learned vakil in supporting this 
ground of appeal unfortunately for his argument referred to section 591 of 
the Civil Procedure Code as the authority which would justify me in_giv- 
ing effect to this plea. This of course enabled the learned Counsel for the 
respondent to reply that section 591 was in that very chapter XLIII, the 
exclusion of which by section 193 of the Tenancy Act was at the basis of 
the appellant’s contention that the District Judge had no jurisdiction to- 
hear the appeal which plaintifi had filed from the order of the Assistant 
vollector. It was probably the failire to observe that that chapter XLII. 
was-so excluded that led to the‘ District Judge acting as he did; for clause 
(8) of section 588 does give an appeal from an order under section 103 
rejecting an application to set aside the dismissal ofa suit. - But -apart- 


f from this objection to the application of clause (8) there 1s the decision of 
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thé‘Full Bench of this Court in the case of Zo%řa v. Mangu Lal (1) where 
` it wås pòinted out that the Legislature had deliberately and inténtionally 
prohibited. appeals to the District Judge from orders-of an Assistant, Col- 
lector ofthe first.class. KNOX, J , there said that “ it was never the inten- 
tion of the Legislature to give a right of appeal from orders passed by 
Assistant’ Collectors of the first class in suits.” It is clear, therefore, and 
indeed it is not disputed, that the District Judge passed the appellate 
order which set aside the Assistant Collectors order, in defiance of- the 
prohibition contained in section 175 of the Tenancy Act. This being ‘so, 
I have to' decide whether the illegal action of the District Judge in exer- 
cising a jurisdiction which he was forbidden to exercise can ‘be attacked 
here in second „appeal from the decree subsequently passed in the suit. 
Two ‘objections are raised, one that it is too late to attack the illegal order 
in question, the other that the defendant must be taken to have acquiesced 
in. the. passing of the order. I will deal with the objections together. 
In the Full Bench ease of Rameshur Singh’ v. Sheodin Singh (2), cited 
by- the appellant; where the order challenged might more correctly be 
described as improperly passed than as passed without jurisdiction, it was 
unanimously held that all the proceedings in the case subsequent to the 
illegal order.of remand were «/éra vires and must be set aside ; although 
the remand order had been followed by the taking of evidence, by 
findings. and by a decree. EDGE, C. J., says that where a‘court “ does 
something which by.a Statue it is enacted shall not be done ........ se seese 
the-doing of the prohibited thlng by the court is w/éra vires and illegal 
and if. ultra vires or illegal it must follow that it was done without 
jurisdiction.” Here the word jurisdiction is, used in the wide sense that 
Mr. Justice MAHMOOD in two decisions on section’ 622 of the Civil 
Procedure Code reported in the Allahabad Law Reports defined it. His 
lordship -in the very case which I am considering, referred to one of 
those. decisions when he said that he agreed’ with the view that the 
remand order was “illegal” and that the subsequent proceedings “ were 
taken without jurisdiction, within the broad interpretation which I placed 
upon that technical expression of law in Dhan Singh v. Basant Singh.” 


In the case of. Goodall v. The Mussoorie Bank (3), which was 
decided without any reference to section 591 of the Code a court 
executing a decree had passed an order making a person who had never 
been a party to the suit at any stage, a judgment-debtor ; and subsequently 
passed: another order against him in the execution department. It was 
held ‘by STRAIGHT and BRODHURST, JJ., that the original order being 
without jurisdiction could be set aside in an appeal from the later order, 
although a period of over two years had intervened between the passing 
of, the two orders. This interference was justified upon the ground 
that ‘the’ objection taken went “to the very root ‘of the matter and to 
the’ authority of the court to make the order in the sense that it had 

_ (1) [1906] 26 A. Ws N., 223." 
(2) [1889] I. L. R., 12 All, 510, F. B. 
(3) [1887] I- L. R, 10 All. 97. 
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no. jurisdiction at all,” and inasmuch as the court had “ power-under. 


the law” to do what it had done in the first instance the later order 
could not be sustained and was therefore set aside. In: Rameshur 
Singh v, Sheodin Singh, EDGE, C. J., referred to. this- decision, with 
approval. In Nidhi Lal.v. Mashar Husain.(t), MAHMOOD, J., observed, 
that an irregularity which affected the jurisdiction of the court:could be 
considered “for the first time at any stage, „provided that there were 
on the record sufficient material to substantiate it.” This dictum was 
endorsed’ by SARJENT, C. J., in Shot Sidheshwar y. Shri: Harihur-(2), 
where. it was held that an objection to the jurisdiction of a court executing 
a decree might be taken in second appeal in execution, proceedings even 
though the party taking the objection had accepted the jurisdiction of 
the court in the first instance and received. money through the court. 
In this case the objection to jurisdiction went no further than ` that 
the amount of money involved in the case was beyond; the 
pecuniary limits of the executing court’s jurisdiction. In Keskava 
Sanabhaga v Lakshminaryana (3), where again the suit ;was 
beyond the precuniary limits of the court’s jurisdiction, TURNER, 
C. J. and: KINDERSLEY, J., held that the lower. appellate court. was 
wrong in holding a plea to jurisdiction to be a technical pleacin the sense 
that-an appellate court is entitled to disregard it if the court is satisfied 
-with the propriety of the decision under appeal on the merits.” In-Goorgo 
Persad Roy.v. Juggobundoo Masoomdar (4), it was'said:that “acts done 
without jurisdiction could be acts of no legal effects at all and must 
be set aside.” In Babaj: v. Lakshmibai (5), two out of three defendants 
-had made no defence to the suit anda decree was passed against them. 
On appeal the decree was set aside as against all the defendants on the 
ground that the lower court had no jurisdiction.. In second: appeal it 
was contended that as against the two defendants whahad not defen- 
ed, the decree of the first court was good as those defendants must 
be taken to.have consented to the exercise of jurisdiction by the-first 
court, WEST, J., held that a party might waive an irregularity, but could 
not “give the authority itself.as an attribute of the court,.which must 
directly or indirectly emanate from the sovereign” In Rameshur v. 
Sheodin Singh already quoted, EDGE, C. J, observed: “The juris- 
diction of the subordinate courts is created by statute, and the power 
of those courts to act in any particular case or manner cannot exist if 
the statute either does not confer on the court jurisdiction to act in the 
matter or says that the court shall not act in the matter.” In Keshav 
v. Vinayak (6), their Lordships say: “It is settled lay that an objection 
to jurisdiction, may be raised at any stage of a suit, even, for the first 


A time in second appeal” and they add “there is the authority of the 


~ Privy Council to show that where a court has no jurisdiction over the 
subject matter of a suit the parties cannot by there actual ‘consent 
~ confer that jurisdiction upon the court.” Ledgard v. Bulk(6), isthe Privy 
(1) [1884] IL.R, 7 All, 230, 243, F.B (2) [1887] LL.R., 12 Bom.: ‘155 
(3) [1882] LL.R, 61 Mad, 192. (4) [1862] W.R. Full Bench Cases; 15. 
(5) [1884] LL.R., 9. Bom,, 266. (6) [1897] L.R., 23 Bom, 22, 26. 
i (6) paee] I. L. Rs 9 All, 191, 203. 


` 
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Council authority referred to. It is there said that “ irregularities ” may 
be waived, but thet consent can be of no avail where the court: has 
inherent jurisdiction over the subject” In Amrita v. Naru (1), it 
was held that the circumstance that no objection was taken to the 
hearing: of' an’ appeal, in a case where there was in Law no appeal, 
would.not prevent the plea-of jurisdiction: from being subsequently taken 
in second appeal: In Maharajah Moheshur Singh v. The Bengal Govern- 
ment (2), their Lordships” of the Privy Council are reported as saying : 
“We are not aware of any law or regulation prevailing in India. which 
renders it imperative upon the suitor to appeal from every interlocutory 
order by which he may concéive himself aggrieved under the penalty if 
he does not do so of forfeiting for ever the benefit of the consideration of 
the: appellate court.” If proceedings must be- set aside even in cases 
where there is want‘of jurisdiction in ‘the. wider. sense of the expression, 
a-fortiori: they must be. set aside in cases where jurisdiction in the 
strictest sense of the terms is wanting. Although the validity of some 
of these decisions has “been affected. by subsequent legislation, their 
governing principle remains intact. The above dicte therefore support 
‘the conclusion of the appellant that ifthe order passed by the District 
Judge-on appeal in the case was an order passed without jurisdiction, 
neither the acquiescence of the defendant.in the passing of it, nor’the 
delay, in attacking it, can give it validity. As tosection 591 of-the Code 
that section does nothing more than preserve to an appellate court the 
-right to deal, in an appeal from a decree, with an improper unappealable 
order passed in the course of a-suit by a court competent to pass it. 
The withdrawal of that section from consideration cannot affect the 
authority of an appellate court to interfere, in an appeal from a decree, 
with an illegal order passed in the course ofa suit by a court without 
jurisdiction to pass it. That this court must have power to.interfere 
with orders .of subordinate courts passed wholly without jurisdiction is 
almost -self-evident, a view which I find supported by a criticism of 
Ence, C. J., In the case of Har Narain Singh v. Kharga Singh (4), where 
his Lordship observed when discussing the power of the court to inter- 
fere‘where there had. been error or irregularity, “the court must have 
, such power because section 591 provides that an objection to sech order 
may-be made a ground of objection in the memorandum of appeal.” 
Section 578 of the-Civil Procedure Code which is in chapter XLI, a 
chapter made applicable to second appeals by section 587 which is in 
chapter XLII declares that no decree shall be reversed an account of 
an error defect or irregularity in any order pasSed in the suit unless it 
affects the merits of the case “or the jurisdiction of thé court.” This 
clearly . shows. that when the defect in the order goes to the jurisdiction 


of: the: court interference is justified. Now neither chapter XLI nor 


Ch. XLII are excluded from operation by section 193 of the Tenancy Act. 


I therefore.allow.this appeal, set aside the decree of the lower appel- 
late court.and direct that the plaintiff’s suit do stand dismissed. The 
“Appellant will have the costs of his appeal. . 

71 [868] I, L. Ri, 13 Bom., 489. (2) [1858] 7 M. I. A‘, 283, 302, 
ore (3) [1887] 7 A.W. N. » 89, 90.. 
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The plaintiff thereupon appealed under section IO ie 
the Letters Patent. i 

Abdul Majid, for the appellant, contended that as the 
District Judge’s order had become final, it could not be attack- 
ed in second appeal against the final decree. A right of appeal 
was a creation of the statute and it was not open to challenge 
the order of the District Judge as section 591 of the Code 
was excluded from the operation of the Tenancy: Act. 

Peary Lal Banerji (for Surendra Nath Sen), for the 
respondent :—The decree in the cause passed by the Assistant 
Collector owed its existence to the order of the District 
Jadge. If the District Judge could not pass the order com- 
plained of, then the decree was w/tra vires and bad inlaw: 
Under section 578 of the Code, which was not excluded from 
the operation of the Tenancy Act, any decree could be 
reversed by the appellate court if in the course of the suit 
leading up to the decree there was any. order passed which 
the court had no jurisdiction to pass. 

He referred to the cases’ cited in the judgment of ALSTON, 
Jand also cited the unreported case of : oe 

Palakdhiwi v. Mankaran, L. P. A. Nò. 140 of 1909, decided- on 

gth April, 1910. i . 

Abdul Majid, was heard in reply. 

_ The judgment of the Court was delivered by 


GRIFFIN, J.—This appeal arises out of a suit for profits, 
instituted in the court of an Assistant Collector. The 
suit was dismissed for default. The plaintiff applied, for 
restoration of the suit but that application was refused. The 
plaintiff then appealed to the District Judge and the District 
Judge allowed the appeal and remanced the case for trial 
on its merits. It is admitted here that the order of the learn- 
ed District Judge was passed without jurisdiction inas- 
much as no appeal lay from the order of the Assistant 
Collector refusing to restore the suit. The Assistant Collector 
on the case being remitted to him, decreed the suit in part. 
The defendant then appealed to the District Judge. It was 
then pleaded that the order of the District Judge remanding 
the case was without jurisdiction and that the court of first 
instance therefore could not have entertained the suit. This 
plea was overruled and the District Judge dismissed the 
appeal. - The defendants came in second appeal to this Court 
and it was contended that the order of the District Judge 
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remanding the suit being without jurisdiction the subsequent 
proceedings which resulted in a decree against the defendants 
were themselves without jurisdiction. This plea was upheld 
by the learned. Judge of this Court, who very fully reviewed 
the, authorities and came to the decision that the learned 
District- Judge was wrong in remanding the suit and that 
the- proceedings ofthe Assistant Collector after the remand were 
"without jurisdiction. The learned Judge’ of this Court there- 
fore allowed the defendants’ appeal and dismissed the suit. 


` “The grounds taken in the memorandum of appeal under 
the Letters Patent are that the order of remand passed ‘by the 
District Judge had become final, -and that section 591 of the 
‘ Code’of Civil Procedure was not applicable and the propriety 
of the order of ‘the District Judge could not be questioned in 
consequence. ` It is not necessary to review the authorities 
which have been considered at great length in the judgment 
of Mr. Justice ALSTON. It appears to us that the provisions 
of section 578 clearly indicate that this Court can in second: 
appeal enter ifto a question which goes direct to the jurisdic- 
tion of the court deciding the appeal. Section 591 deals with 
ordèr which the court had jurisdiction to make bùt in the 
making of which the court had committed an error or irregu- 
larity. The order passed by the District Judge, remanding 
the case was an order passed without ‘jurisdiction and not 
merely an erroneous or defective order. As ‘to the authorities 
we need only refer to the language used’ by the: learned Chief 


Justice in Rameshur Singh v. Sheodin Singh (*), in which it - 


was’ stated that where a court does something which by 
statute it is enacted shall not be done, the doing of the thing 
by the court is wdtra vires and illegal, and if wdtra vires or 
illegal it must follow that it was done without jurisdiction. It 
was. „held i in that case by a Full Bench that wheré an order 
was -passed _ without jurisdiction -all the ' proceedings i in the 
_ case subsequent to`the illegal order of remand were ultra vires 
and must .be. set_aside, although the remand order had been 


followed by the taking of evidence, by findings and by a i 


decrees . We; therefore, by upholding the.decision of the 
learned: Judge of this Court, dismiss this appeal with costs, , 
P. Li B. . d CUE: 


(1) [1889] I. L. Rọ, 12 All, 510. | 
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Agra Tenancy Act (II of 1901, local), section 201 (3)—“ shalt presume x 

: presumption— Whether rebuttable. i 

Held, STANLEY, C. J. and GRIFFIN, J., (TUDBALL, J. Lae that 
a presumption is a logical assumption that a thing is true until disproved. 
The expression ‘shall presume’ in section 201 (3) does not make the 
presumption conclusive and irrebuttable. The Revenue Courts there- 
fore are competent to go behind the entry in ‘the record of rights, Dä 
Kunwar v. Udai Ram, 29 All., 148; Bechan Singh v. Karan Singh, 30 
AlL, 447 3 Dhanka v. Umrao Singh, [1907| A. W. N., 43 ; Banwari Lal 
v. Miadar, 29 All., 158; Govind v. Saheb Ram, 31 All, 257; Bhawani 
Singh v. Dilawar Khan, 31 All., 253, referied to. 


Held, TUDBALL, J , that the presumption mentioned in clause 3, sec- 
tion 201 of the Agra Tenancy Act is one which is rebuttable only in a 
Civil Court and not in a Revenue Cout. “The Revenue Court cannot, 
therefore, go behind the entries in the Khewat. 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice KARAMAT HUSAIN, reversing a 
decree of W. H. Webb, Esq., District Judge of Farukhabad, 
who .confirmed a decree of Maulvi Abdul Jalil, Assistant 
Collector, first class, of Farukhabad. 


Suit for profits. 


The material facts were as follows :— 

The plaintiff brought a suit for profits (under section 164, 
~Act I of 1901, local), against the defendant who was a lam- 
bardar. His suit was resisted on the ground that he had no 
proprietary title. The plaintiff had not alleged in his plaint 
that his name appeared as a recorded co-sharer. 


The suit was dismissed by the Assistant Collector on 
the ground that the plaintiff had no title. 


* L. P. A. No. 159 of 1909. 
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The judgment was affirmed by the District Judge -on 
appeal. On second appeal an issue was remitted to the 
lower appellate court by the following judgment of 


KARAMaT Husain, J.—For the right decision of this appeal it is 
desirable to have a finding on the following issue :— 


Was the plaintiff a recorded co-sharer in 1311, 1312 and 1313 Faslis ? 


The Court below will try the above issue, taking such additional 
evidence as the parties may adduce. On return of the finding ten days 
will be allowed for objections. 


On retuin of the finding the following judgment was passed :— 


This was a suit for a share of profits against a lambardar, 
The court of first instance dismissed the claim and the decree of that 
court was confirmed by the lower appellate court’on the ground that 
the plaintiff ‘when he brought this suit was not, in consequence of a 
judgment in the case of Musanmat Munna v. Parshotam Narain, a 
co-sharer at all during the period to which the suit related but was a 
trespasser. `The plaintiff preferred a second appeal to this Cout and 
urged that the lambardar was liable to pay to the plaintiff who was 
a co-sharer. As there was no finding that the plaintiff was a record- 
ed co-sharer in 1311 1312 an l 1313 Faslis. 1, by my order, dated the sth 
of May, 1909, remitted an issue to the lower appellate court for trial. 
The finding of the lower appellate court is that his name stood as co-sharer 
in the years 1311,1312 and 1313 Faslis. But the lower appellate court 
goes Beyond recording this finding and adds that “ this case is concluded 
by the Full Bench ruling in Bhawani Singh v. Dilawar Khan (1)in which 
it has been held that the Revenue Court was not competent to ignore 
the decree of the Civil Court and that the decree of the Civil Court being 
in favour of the defendant, the plaintiff could not rely upon the Khewat 
as it stood. In view of this authority the respondent has not produced 
any proof ta rebut the documentary evidence filed by the appellant.” 
The learned-District judge is in error in thinking that the Full Bench 
ruling in Bhawani Singh w, Dilawar Khan (2) applies to this case. In the 
Full Bench case there was a decree zier partes as will appear from the 
following remarks: “ In my opinion whichever of these two interpretations 
be put upon clause (3) of section 291, it matters little so far as this appeal 
is concerned. Before the .Assistant Collector made his return to the 
District Judge on the 24th of March, 1996, he had before him in court 
and on the file of the record the judgment iter partes of a court 
of competent jurisdiction to the effect that the plaintiff had no proprietary 
right tothe plots mentioned ın the written statement of the defendant.” 


In this case before me there is no decree zsfer partes. The decree 
of the Civil Court isin favour of Musammat Munna, and such being the 
(1) [1909]6A L. J. Ry 141. 
(2) [1go9] I. L. R., 31 All, 253. S. C., 6 A. L. J. Rọ, 141, F. R 
l 96 
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case, the fact that the plaintiff ın the case before me is a recorded co- 
sharer, the Revenue Court under section 201, clause (3) of the. Agra 
Tenancy Act, 1s bound to give effect to it. No doubt, there is a conflict 
ofopinion regarding the interpretation of clause (3) of section 201 of 
the Agra Tenancy Act, but | adhere tomy opinion expressed in second 
appeal No. 152 of 1907 (Har Prasad v. Bakar). I therefore set aside the 
décree of both the courts below and remand the case to the court of 
first instance through the lower appellate court under Order 41, Rule 23 for 
trial of the remaining issue Costs will abide the result. 


The defendant thereupon preferred an appeal under section 
Io of the Letters Patent, mg 


Surendia Nath Sen, for the appellant .— 


He relied on clause 3 of section 201 of the Tenancy Act 
(IL of 1901) and submitted that the expession “ shall presume” 
could not be taken to mean ‘presume conclusively? The 
presumption was a rebuttable one. The section only laid the 


` onus on the plaintiff, seeking to question the entry. 


Entries in Khewats were made under chapter 3 of the 
Revenue Act and section 44 of the Act provided what 
probative force was to be given to these entries. They were 

` pirma facie evidence of the title recorded—see section 57 of 
the Revenue Act. Whenever the Legislature contemplate. 
entries to be conclusive proof of title, it made provisions 
for that as in section’ g of the Tenancy Act. 


According to section 177 of the Tenancy Act the question 
of proprietary title being discussed in the court of first 
instance was a necessary condition of appeal to the District 
Judge, There would be no appeal to the District Judge if 
the question of title could not be raised in the first court and 
the entries were taken to afford irrebuttable presumption of 
title. Ifit were otherwise, neither court would be able to go 
into the question of title because the first court would be 
barred from considering it and the appellate court could not 
go into it unless it had been raised in the court below. 

[FUDBALL, J.—There is nothing in the Act which gives 
them power to decide questions of title when plaintiffs name 
is recorded except in cases where special powers are given 
them by the Act to do so.] i 


He cited 
Dil Kunwar v. Udai Ram, [i906] 1. L. R., 29 All, 148. 
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Banwari Lal v. Niadar, [1906] 1. L R., 29 All, 158. 
Dhanka v. Umrao, [1907] 27 A. W. N., 43. 
Mthinlal v. Badri Prasad, [1905] 1 L. R., 27 All, 436. 
Har Prasad v. Syed Muhammad, [1908] 1 L. R., 30 All., 451. F. B. 
~ Bhawani Singh v. Dilawar Khan, [1909] 1. L. R., 31 All., 253. 
Gulsari Lal, for the respondent, submitted that under the 
Tenancy Act unless there was a special provision the 
Revenue Courts had no power to decide questions of pro- 
ptietary title. Section 199 and clauses (1) and (2) of section 
201, contemplated cases where a Revenue Court could con- 
stitute itself into a Civil Court and decide questions of title, 
and its decision had the effect of a Civil Court decree, 
_ Beni Pande v. Kausal Kishore, [1906] I. L. R., 29 All., 160. 


No such, provision was made under clause (3) of section 
201, authorising the Revenue Court to decide a question of 
title. The reason was that the Court had to assume for the 
purposes of cases for profits that the plaintiff was the owner 
of the share recorded in his name. The proviso clearly 
showed that it was the defendant and not the plaintiff who 
had ta go to the Civil Court. If it were meant to raises a rebut- 
table presumption only, sections 44 and 45 of the Land Reve- 
nue Act and clause (3) of section 201 of the Tenancy Act 
would be quite superfluous. The words ‘shall presume’ 
had never been used by the Legislature unless accompanied 
by other words making it clear whether the presumption 
was or was not rebuttable. The only exception was in the 
case of the Indian Evidence Act where the words had been 
given a special meaning. That Act was not 77 pari materia 
with the Tenancy Act and defintions of one Act were not to 
be read into another. 


Pandah Gazi v. Jenuuddi, [1878] 1. L. R., 4 Cal., 665. 

Wherever the Legislature meant to create a rebuttable 
presumption it always took care to add‘ until the contrary 
was proved’ or something else to that effect, 

_ Section 35 of Act II of 1901. 

Provisions of the Bengal Tenancy Act. 

The Negotiable Instruments Act, section 118. 

The word ‘conclusive’ could not be used in section 201 


as the decision of the Revenue Court based on entries in 
Khewats was not conclusive between the parties, 
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Interpreting the section as creating an irrebuttable pre- 
sumption could not work any particular hardship. As it was, 
no rebutting evidence was put before the Revenue : Court and 
a decree passed for profits according to entries in Khewats 
could not be touched by- Civil Court trying the question of 
title. i 

The following judgment s were delivered :— 


TUDBALL, J.—This appeal arises out of a suit for profits 


brought by a recorded co-sharer under section 164 of the , 


Tenancy Act against a lambardar who is appellant’ before us, 


On second appeal to this Court the learned Judge before 
whom this case came held that on the true construction 
of clause 3 of section 201 of the Agra Tenancy -\ct a Revenue 
Court had no power to go behind the entry in the record of 
rights. In that view he remanded the case for trial of the 
remaining issues, i 


It is urged before us that the learned Judge is in error for 
the following ‘Yeasons:—First, because the words “shall 
presume” in the above mentioned clause must be held to 
mean “shall presume until the contrary is proved” and the 
Revenue Court is therefore entitled to go into the point and: 
decide whether or not the plaintiff actually has title and an 
appeal will lie from its decision to the District Judge under 
section 177 (e) of the Act; secondly, that the Court ought not 
to read the word “conclusively ” into clause (3) ; ¢hérdly, that 
the same meaning should be given to the words “shall 
presume” in this clause as is given to them in section 4 of the 
Indian Evidence Act. In this respect stress is laid on .the 
fact that in sections 44 and 57 ofthe Revenue Act, Ifl.of 
i901, the legislature has laid down that the entries in the- 
record of rights are to be presumed to be true until the con- 
trary is proved;-and in section 9 of the Tenancy Act it has 
been clearly laid down that certain entries made at the last 
revision of records shall be conclusive proof of certain facts. 
The argument is that if the legislature had intended the pre- 
sumption mentioned in section 201 (3) to be conclusive, it 
would have plainly said so. It is further contended that if the 
Revenue Court cannot go behind the entry in the Khewat, 
certain dire calamities will occur, namely, that there will be 
no appeal to the District Judge:in suits the valuation of which 


b 
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is-Rs-r00 or-under; that the Revenue Court will be bound by 
clerical errors and by fictitious entries, such as the entry of-a 
Hindu widow’s name for consolation, and would have to give 
decrees to persons who clearly had no title at al. The whole 
of the argument for the appellant amounts simply to this that 
clause (3) of section 201 merely shifts the burden of proof on 
to the shoulders of the defendant in a suit for profits when 


he contends that the ` plaintiff has no title, provided that the’ 


latter proves that he is the recorded owner of the share. On 
the other hand. the contention for the respondent is that in 
cases where the plaintiff is the recorded owner of the share 
which hé claims the Revenue Court cannot go behind that 
record but for the purposes of the suit must hold that he has 
title, leaving it to’ the defendant or some other interested 
party to go tothe Civil Court to establish the fact that the 
plaintiff has not such title. 


On the point before us there has been a conflict of decision 
in this Court. In Di? Kunwar v. Udai Ram (+), KNOX, J., held 


that the Revenue Court was entitled to go behind the entry _ 
in the record of rights. 


In Dhanka v. Umrao Singh, (2) KNOX, J., adhered to 
this view but his learned colleague, RICHARDS, J., differed from 
him. On Letters Patent Appeal the view of KNOX, J., was 
approved by the learned CHIEF JUSTICE and Mr, Justice Sir 
WILLIAM BURKITT (o7de I. L. R, 30 All, 58). 


We have been referred on behalf of the appellant to the 
decision reported in I. L. R, 27 All, 433 and I. L. R., 29 All, 
#58, as opinions more or less in favour of his contention, but in 
my opinion they are not of any assistance in the matter, 
The opposite view was taken by Mr. Justice KARAMAT 
HUSAIN in Har Prasad v. Syed Muhammad Bakar, Second 
Appeal No. 152 of 1907, and by BANERJI, and RICHARDS, JJ., 
in Bechan Singh v. Karan Singh (3) and in Nias Ali Khan 
V. Govind Ram (vide foot note, I. L. R, 30 All, 450) 
‘and again by RICHARDS and ALSTON, JJ., in Mehrban 


‘Singh v. Umrat Singh, Second Appeal No. 703 of 1908, 


decider! on the. 2nd of August, 1909. -The question for 


* (1) [1906] L. L. R., 29 All., 148. 
(2) [1907] 27 A. W. N., p. 43. 
(3) [1908] I. L. R., 35 All, 447. 
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decision to my mind is what was the intention of the 
Legislature as expressed by the language of the “whole” of 
clause (3) of section 201. Ilay emphasis on the word “wAole ” 
because. the learned pleader for the appellant took these two 
words | shall presume” entirely out of their context and 
argued as to their meaning contending that as the majority 
of presumptions are rebuttable (a few only being irrebutable 
where the law distinctly says so) that set forth in clause (3) 
of section 201 must also be deemed to be rebuttable even 
in the Revenue Court. This method of arriving at the inten- 
tion of the Legislature is in my opinion utterly incorrect. 
The language of the whole section must receive due consider- 
ation and also ‘Other portions of the Act which bear upon 
the subject or throw any light upon it. Excepting those 
instances in which the Legislature has deemed fit to empower 
a Revenue Court to decide questions of title, that Court has 
no jurisdiction in such matters. ‘Under section 199 of the 
Tenancy Act in suits and applications filed against a person 
alleged to be the plaintiff's tenant and in which the defen- 
dant pleads proprietary title in himself, the Revenue Court 
has power either to refer the defendant to a suit in the Civil 
Court (to be instituted within three months) for the deter- 
mination of the question of title, or to determine such question 
of title itself. In the latter case it has been held in Benz 
Pande. Raja Kausal Kishore Prasad Mal Bahadur (1) and 
in other cases that such decision of the Revenue Court will 
operate as res judicata in respect of a subsequent suit in a 
Civil Court for determination of the same question. 


In the case of suits under Chapter XI, that is, suits between 
co-sharers in the zemindari, the Legislature has divided them 
into two classes—frs/, those in which the plaintiff is not 
recorded as having proprietary right entitling him to sue, 
and secondly, those in which the plaintiff is recorded as having 
such proprietary right. In the former case it orders the 
Court to proceed zutatis mutandis as directed in section 199, 
that is, it gives the Revenue Court power to go into and 
decide the question of title if it deems fit so todo. I take 
it, such a decision for the reasons given in the above mentioned 
case (I, L. R, 29 All, 160) would operate as res judicata in 


(1) [1906] I. L. R, 29 All, 160, 
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respect of a subsequent suit in a Civil Court for determina- 
tion of the same question. The object of the Legislature in 
giving these powers to the Revenue Court was to avoid the 
multiplicity of suits which used to occur under the Rent Act 
of 1881. But in the latter case, that is, where the plaintiff is 
recorded as having such proprietary right, the Legislature has 
not deemed it necessary or fit to give the Revenue Court the 
power to proceed putatis mutandis as directed in section 199. 
On the contrary it has enacted clause (3) of section 201, 
wherein it has laid down that if the plaintiff is recorded as 
having such proprietary right, the Court shall presume that 
he has it: but nothing in this sub-section shall effect the 
right of “any person” to establish by suit in the Civil Court 
that the “plaintiff” has not such proprietary right. The 
plain meaning of this sub-section (3) seems to my mind to 
be that the Revenue Court itself shall not go into the ques- 
tion.of title, that it shall take it for granted for the purposes 
of the suit before it that the plaintiff has title, leaving it 
to any person interesed in disputing that title to go to the 
Civil Court and establish the contrary. This provision in 
clause (3) is obviously in contradiction of clauses (1) and (2) 


of the section. In the latter where the plaintiff is not record-_ 


ed, the Revenue Court may go behind the record into the 
question of title and pass a decision which is final and bind- 
ing on the parties. If the law allowed it, the same Court 
would be equally capable of deciding finally the question of 
title where the plaintiff's. name is recorded in the Khewat. 
The mere entry of the name in the Khewat does not injuri- 
ously affect the intelligence and legal knowledge of an Assis- 
tant Collector, and it is difficult to understand why if the 
Legislature intended that the Revenue Court should be able to 
go’behind the entry in this case, it should not have allowed it 
to pass an equally final and binding decision. It obviously 
-had some reason for not giving the Revenue Court’s decision 
the ‘finality which is secured by clause (1) of the section and 
that reason.was clearly that it did not intend the Court to go 
behind the record in the Khewat ; leaving the question of title 
to be decided by a separate suit in the Civil Court. The 
suit contemplated in the provéso to clause (3) is one to be 
brought “ against the plaintiff.” If the Revenue Court could 
go behind the Khewat in the case contemplated in this clause, 
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its decision could not be final and binding on either party, 
because the legislature has not empowered it to pass 
such a decision, On the contrary it has enacted the proviso 
to clause (3) allowing a Civil snit to be brought against the : 
plaintiff. It seems to me absurd that the same Court in the 
one set of conditions should be able to pass a final and bind- 


-ing decision but not be able to do so in the other set, of 


conditions. To allow the plaintiff and defendant to challenge 
Revenue Court’s decisions in the Civil Courts would be an un- 
necessary multiplication of litigation, which the framers of the _ 
Act clearly desired to prevent. On the other hand one can, 
understand why the Legislature allowed the defendant to go. 
to the Civil Court when it directed the Revenue Court not to 
go behind the Khewat. !n one case it has allowed the plaintiff 
to demonstrate the errois of the Khewat in the Revenue Court. 
In the other case it has allowed the defendant an opportunity 
of demonstrating the error, but in the Civil Court, and not in 
the Revenue Court. It is unnecessary for me to discuss the 
motive which caused the Legislature to adopt a different course 
in the latter case, though it is easily intelligible to one who 
has had to deal with the- corrections and maintenance ef 
Revenge: records, f 


“It is atgued that even where the plaintiff loses after a full 
trial on evidence under clause (3) he may bring a Civil suit 
and raise the question again because the Revenue Court’s 
decision is not final and binding. This would clearly be an 
unnecessary multiplication of suit, as I have already pointed 
out. 


It is next urged that if the presumption is conclusive so 
far as the Reveune Court is concerned, that Court might have 
to pass a decree which it “knew” to be wrong. It is difficult 
to see how a Court could know its decision to be wrong, when 
it could not take evidence to rebut the prsumption., It could 
only know its decision to be wrong if it took into consideration 
facts not.in evidence before it, which it is forbidden by law 
to do. ` : 


It is further contended that the words “shall presume ” bear 
the same meaning as they bear under section 4 of the Indian 
Evidence Act and that there is no grave reason for tere 
ing these words as equivalent to “ shall conclusively presume,” 


+ 


a ` 
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In the ‘first ` place” the meaning of “shall presume” in the 
Evidence Act is given to those words for the purposes of that 
Aċt alone.*. In the Revenue Act, III of 1901, sections 44, 57 
and: 84, wherever the words “shall presume” are used the 
Legislature ‘added-the words “until the contrary is proved.” 
The same is the case in section 108 of the Tenancy Act. It 
is rather signifieant that in section 201 (3) these words were not 
added but ‘that a proviso was added, showing that the defen- 
dant or any intereste.] party could go to the Civil Court and, 
rebut the presumption ordered by the clause to be made in 
favour of the plaintiff. One cannot also lose sight ot the fact 
thatthe Evidence Act and the Tenancy and Revenue Acts 
were passed by;two distinct and separate Legislative bodies, 
No dcubt in section 9 of the Tenancy Act, it has laid down 
that certain’ entries as to permanent and fixed rate tenures are 
conclusive proof, but these entries are conclusive proof for’ all 
Courts, and not for the Revenue Courts alone. 


“Further more, if to the words “shall presume” must be 
added the words “until the contrary is proved,” the whole of 
clause (3) is mere surplusage for that presumption already 
exists by feasofi of sections 44 and 57 of the Revenue Act, HHI of 
190% The wording of the proviso shows that the Legislature 
contemplated the defendant or some other interested party, 
other than the plaintiff, going to the Civil Court to establish that 
the plaintiff has not the right. It clearly did not contemplate 
the plaintiff going to that Court to upset the Revenue Court’s 
decision, ~ But if the Court can go into the question and 
either parfy.can subsequently go to the Civil Court to litigate 
the matter -then afresh, it surely was absurd to inform only 
the defendant and persons other than the plaintiff that they 
might resort -to that Court. The proviso would surely have 
enabled aX parties togoto the Civil Court. Granting that. 
“shall presume ordinarily has the meaning ascribed to it “in 


the Evidence Act, the context, the scope and the policy of the. 


Act-show clearly to me that in the present case they are 
qualified by the proviso. 

As to the dire calamities which have been held up as the 
probable and possible results of holding that the Revenue 
Court is bound by the Khewat, all that it is necessary to say 
is that we are not concerned with them. They are matters 


97 


CIVIL. 
1910. 
WARIS ALI 
KHAN 
T. 
PARSHOTAM 
NABAIN. 





Tudball, J 


CIVIL., 
1910- 
WARIS ALI 
Kuas 
Ve 
PARSHOLAM 

, NARAIN: 


{udball, }. 


692 HIGH COURT. stoi 


for the consideration of the Legislature. We are concerned 
only with the intention of the, latter as shown, _ by “the plain 
language of the section and: reading clause (3) of section. 201 
as‘a whole, there is no doubt in my mind that the intention 
was that the Revenue Court-should not go behind the entry 
in the Khewat. oP V p me aeiae S 


7 -5 E ° 


-As for clerical e?rors in the record they can be-amended 


at any time by tlie Collector and presumably tlie Revenue: 


Court trying the suit would allow a -reasonable- adjournment 
to enable thé defetidant to get the clerical error amended: 


` before ‘it tried the suit, and if by that amendment the plain- 


tiff’S name were removed from the Khewat, the suit would falf 
under clause ‘(yor section 201, and the Revenue Court could 
then go into the question of title. To allow’the defendant to 
secure from the Collector ari ameridment’ of thé Khewat: 
under powers granted to him by the Revenue Act, cannot in 
any way amount to the“court seized of the suit going behind 
the Khewat. This to me appears to be a somewhat far- 
fetched contention. 


4's for the Hindu widow whose name is recorded for conso- 
lation, the Reveñuė authorities, | am sure, want-none of her, 
Théy seek to- sécure the absolute correctness of the revenue 
recòrds; Orders for mutation are based. primarily on actual 
possession. If ‘a Hindu widow were to-ask a Revenue ‘Court, 
acting under the Revenŭe Act, to record her name, openly 
admitting that -she-had no title and no possession, that Court, 


Itake it, would rightly refuse her request. Those who’ havé” 


her name recorded: for consolation usually do-not openly state 
the true facts, and if they are privy toa wrong entry being made, 
the fault is theirs and they must take the consequence. It is’ 
open, moreover, to any co-sharer or Lambardar to call attention’ 


to the errors in the Khewat and to secure amendments thereof, 


and the Legislature has attempted to force persons having title’ 
and ‘possession to bring about the. recording of their names 
in the record [u¢de section 34 (5) of the Revenue Act]. One 
of the chief objects of the Revenue Act is to secure accurate: 
and full records of all rights in Jands from which the Govern- 
ment. draws so great a portion ,of_its revenue. Itis un- 
necessary for me to labour the question any more. There 
are other good grounds for holding the view which I take. 


ards 
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They-are tobe found: in the . well-reasoned . judgments of 
BANERJI -and RICHARDS,:JJ., in -Bechan’ Singh: y. Karan 
Singh (1), ‘andl: need not repeat them,, but I-must point 
out that BANERJI, J.; has explained: that the present question 


_ was not. discussed or. argued in the case of Banwari v. 


Niadar (2) and, moreover in that case the' ‘learned Judges 
do not express any. opinion as to the court, in which the 


_ presumption may. be rebutted, The decision therein is clearly 
ae an opinion in favour of the opposite view. 


=I regret having ‘to’ differ from my learned colleagues, but 
it seems to me clear that the presumption mentioned -in 


‘clause (3) of section 201 is one which is’ rebuttable only in a 


Civil Court and notina Revenue Court. I would, therefore 
dismiss, the. appeal, = 
STANLEY; C.. Jl ‘am unable to agree in the uia 
hich has just.bęen pronounced. The suit was one for a 
share ‘of profits under section 164 of the Agra Tenancy Act, 
The defendant traversed the title of the plaintiff and an issue 
was- formed~ upon this „plea. The Assistant Collector came 
to the conclusion upon the evidence that the plaintiff had no 
title and therefore dismissed his suit. Upon appeal the learned 
District : Judge confirmed the decision of the Assistant Col- 
lector, finding that the plaintiffhad no title to the property 
in | respect. of which he claimed a share of the profits. 
©% A» second appeal was preferred and the claim was 
decreed on the ground that the Revenue Court had not 


power to go into the merits of the case but was bound, 
‘to accept the fact that the plaintiff was a recorded sharer as 


oe 
r 


conclusive. proof establishing his title. 


This appeal under the Letters Patent was then preferred, 
and owing to the’ difference of opinion amongst the Judges 
as to the trué ineaning of section 201 of the Agra - Tenancy 
Acta Full Bench’ was nominated by me to try the appeal. 

` The question | ‘has assumed importance only from the fact 
that there are Senflicting decisions of the High Court upon 
it, It is a _ matter ¢ as it appears to me of no great importance 
whether or: not the presumption in the section is deemed: to 
be a conclusive and irrebuttable presumption. 


(1) [1906] L L. R,-30 AlL 447. (2) [1908] I, L. R, 29 All., ce 
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Section 164 gives the right of suit to.a co-sharer and-sec: | 
tion 201 provides the procedure. which the: Revenue Court 
is to adopt in dealing with suits under-Chapter XI (in ‘which 
Chapter- section 164. falls). Section ‘zor -divides. plaintiffs 
claiming a share of profits into two classes. First those who 
are’ not recorded as having proprietary rights entitling: them 
to Jinsfitute a suit; and-secondl , plaintiffs, who are recorded 
as having such proprietary rights. In. the. case of the first 
class, the court .is empowered either to try the. duit itself or 
to.refer it to a Civil Court for trial; but in cases in which the 
plaintiffs are the recorded owners, the Revenue Court is the 
Court to hear and determine the suit. . ws 


The contention’ on behalf of the respondent is that if a 
plaintiff is recorded as a co-sharer, the Revenue Court must, 
on proof of this, pass a decree in his favour and is not entitled 
to admit any- rebutting evidence to show that the plaintiff has 
hot any proprietary. right. Now in the first place I may 
observe that if the Legislature intended that the presumption 
should, be irrebuttable or conclusive, nothing would have been 
simpler than to express its intention by inserting between the 
word “shall” and the word “presume” the word “conclu: 
ively.” In section 9 of the Act we find where proof is to be 
deemed conclusive that the Pene uses the words “coni 
clusive proof.” The word “presume” is well known among 
lawyers. A presumption is a logical assumption that a thing 
is true until disproved. “We have different kinds of presump- 
tions defined in the Evidence Act. The definition as given is 
by the words of the Act confined to the Act itself, but the 
Evidence Act is an Act of general application ; it is a codifi- 
cation of the law of evidence intended to guide Courts, and no 
doubt the framers of the Rent Act were fully aware of the 
meaning attributed by it to the word ‘presume.’ ' Section 4 
of the Evidence Act 1uns-as follows: “ Whenever it is pro- 
vided by this Act that the court may presume a fact, it- may 
either regard such fact as proved, unless and until -it is- dis- 
proved, or may call for proof of it. Whenever-it is directed 
by this Act that the Court shall presume a fact, it shalregard 
such fact as proved, unless and until it is disproved. When one 
fact is declared by this Act, to be conclusive proof of another, 
the Court shall on proof of the one fact regard the .other as 
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proved, and: shall nòt-allow evidence to. be given for the pur- 
pose of disproving it” This-is not a. definition? contained in 
an. Act merely ; but it is the ordinary definition’ attributed 
to:the word ‘presume’ by lawyers and tèxts writers. Now 
in the words of Lord Esher: “If the.words of an Act are 
clear, you must follow them even though they lead to a'mani- 
fest absurdity.” (Zhe Queenv. Judge of City-of London Courts 
(1), Lord‘BROUGHAM on the’same subject in Crawford ~. 
Spooner (2) thus observes :—“ We cannot fish out what pos- 
sibly may have been, the intention of the Legislature ; we 
cannot aid the Legislature’s defective phrasing of the Statute; 
we.cannot add, and mend, and, by construction, make up 
deficiencies which are left there. If the Legislature did in- 
tend that which it has not expressed clearly; much more, 
if the Legislature intended something very different ; ‘if the 
Legislature intended something pretty nearly the opposite 
of what is said, it is not for Judges to invent something which 
they do not meet with i in the words of the text (aiding their 
construction of the text always of course by the context); 
it is not‘for them so to supply a meaning, for, in reality it 
would be supplying it : the true way in these cases is to 
take the. words as the Legislature have given them, and to 
take the meaning which the words given naturally imply, 
unless when the construction of those words is, either by 
the preamable, or by the ‘context of the words in question, 
controlled or altered; and therefore if any other meaning 
was intended dain that which the words purport plainly to 
import, then let another Act supply that meaning, and supply 
the defect i in the previous Act.” aa i 


We have then to see whether the natural construction of 
the words “shall presume” is by the context controlled or 
altered and whether or not .any other meaning is intended 
than that which the words purport clearly to import. The 
argument on behalf of.the respondent is-that the ‘latter por- 
tion of the sub-section in which these words appear so quali- 

- fies them as-in effect to render necessary the interpolation of 
the word- “conclusively,” so that the sub-section will run as 
follows.“ If the plaintiff is recorded as having such propriet- 
ary ‘right, the court shall conclusively presume that he has it.” 


= (1) [1892] L. R., 1 Q. B., 290. (2) [1846]4 M. I. A. 179, 187. 
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Fhe words following are as follows :—*But-nothing in ‘this 
sub-section shall affect the right of any person to-establish by 
suit in Civil Court ‘that the plaintiff has not. such proprietary 
right.”. A right to bring a suit in the Revenue‘Court fora 
share of profits by a co-sharer is, as I have said, given by sec- 
tion 164 of the Act which is included in Chapter XI, Section 


201 provides for the procedure to be adopted in suits under — 


that Chapter. I[t-deals, as I have said, with cases in which the 
plaintiff is not recorded as having the proprietary right entitl- 
ing him to institute the suit, and the defendant pleads-that he 
has not-such proprietary right and cases in which the plaintiff 
is recorded as haying such proprietary right. In the: first 


mentioned class of cases the procedure is laid down in section © 


199 and enable the Court either to require the defendant to 
institute a suit in the Civil Court for determination of the 
question of title, or determine the question of title -itself. In 
the case of a suit by a plaintiff, who is recorded as proprietor, 
the option is not given to the Court of requiring the insti- 
tution of a suit in the Civil Court. The Court is in ‘this case 
bound to try the suit itself, No reasons are assigned by the 
Legislature for giving the Court power in the one case to have 
the suit heard in the Civil Court and not in the other. -But 
if it-is open to me to suggest a reason, it may be that the 
Legislature considered that where a plaintiff is‘the recorded 
proprietor, the Court which has the control of the record- of 
title and the registers is in a better position to investigate the 
the claim of a person who is recorded than the Civil -Court, 
All changes or transactions affecting the registers prescribed 
by section 32 of the Land Revertue Act of 1901 are necessarily 
made by the Revenue Officers. 


The ground on which -it is contended that the record 


is conclusive proof in the case of a recorded proprietor, . 


is based as I have said solely on the proviso to the sub- 
section. This sub-section appears to me in no way to count- 
enance such a drastic construction -of the word “ pre- 
sume.” It appears to’ me that the Legislature having declared 
that there should be a presumption’in favour of the re- 
corded ‘proprietor, introduced the proviso so that it should 
be clearly ‘understood that the presumption should: not in 


any way affect the right. of any person to establish by. suit in 


4 
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a Civil, Court that the plaintiff has not the proprietary right 
which be claims. The sub-section is merely in a paraphrased 
form a repetition of sections 44 ‘and 57 of the. Revenue Act, 
an, Act which was passed at the same time as.the Rent Act: 
section 57 of that Act provides that :—“ All entries in the re- 
cord of rights prepared in accordance with the provisions of 
this chapter shall.be presumed to be true until the contrary 
is. proved * * * * but no such entry * * * shall affect the 
right of any person to claim and establish in the Civil Court 
any interest in land which requires to be recorded in the 
régisters prescribed by clauses (a) to (d) of séction 32.” The 
wording of this section is practically the same as that of sec- 
tion 44.. Under the ‘Revenue Act.entries in the record of 
rights are pr ima Jacie evidence, and it seems to me that the 
Legislature in enacting sub-section 3 to section 201 merely 
accepted the presemption directed to be applied in, the Re- 
venue Act. 

But it is said‘that in view of the provisions, to ‘which I 
have referred, of the Revenue Act, if this be the true cons- 
truction of sub-section 3 of section 201 of the Rent Act, this 
last mentioned section is superfluous, This argument seems 
to me to have ‘no force. The one Act deals with the law 
relating to Land revenue, the other deals with the law relating 
toagricultural tenancies and other matters. It was -obvi- 
ously desirable to provide for.the presumption in question in 
section 201, so’ that the Act ‘should be self-contained and 
there shouldbe no netessity to have recourse to the Revenue 
Act for the purpose of discovering’ the . rule of presumption 
thereit prescribed. The language of the proviso in sections 
44-and 57 of the Revenue Act is practically the’ same as that 
„of the provisd.to sub-section (3) of section 201 of the Rent 
Act. `: : o i i 

It is further said that ùnless expression “ shall presume” 
is interpreted as ‘shall irrebuttably or conclusively presume”, 
and the’suitis decided against. the recorded proprietor; no 
appeal is given to-him by the øroviso, but I am unable to at- 
tach-any weight to this as the proviso patently was, in my 
opinion, only meant to apply to a case in which the plaintiff 
is successful in his suit by force of the. presumption created 
in his favour. - If he is defeated in his.suit he has-the right of 
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appeal which is given by section'177. It wilt be observed, too, 
that the proviso does not apply merely to the defendant but 
is, as I have said, quite g general, It merely aims at safe guard- 
ing the interest of any, person who may have title to, the 
property. ; a f 5 

*? The’same observation is applicable to section 43 and sec- 
tion 57.0f the-Revenue Act. The presumption thereby creat- 
ed is created without prejudice to the right of any person to- 
establish his-title inthe Civil Court. It seems to me that it 
would' be doing violence-to the language of the sub-section to 
interpret the expression: as “shall _conclusively presuine.” If 
such a construction were accepted, the Revenue, Court would 
in the case-of suits by a recorded proprieto. for a share of pro- 
fits be deprived of its judicial functions and be only: so mucli 
machinery for. recording decrees without investigating the 
merits of the case,- On -production of the record showing the 
plaintiff to be a proprietor it would be bound to pass a dec- 
ree in his favour, and this, too, notwithstanding the fact that 
entries in,sthe anhual registers are merely presumed to -be 
true until disproved: It may be, to take examples, that a 
person may have fraudulently or wrongfully procured the 
entry of his name as proprietor, or a name may have been 
‘wrongfully inserted by mistake and yet a person so recorded 
would be entitled to a decree fora share of profits, -and , the 
Court would be powerless to enquire into and_ examine as to 
the true state of facts. Then if such a recorded co- sharer 
did so obtain a decree for profits, the Civil Court could not 
interfere with the decree in as much as the right to sue. 
for profits is within the exclusive jurisdiction of the Revenue 
Court. No doubt, any person aggrieved by such a decree 
can:sue in the ‘Civil Court and obtain a declaration of his 
title, but there i is no provision whereby the Civil Court can 
reverse the decision of the Revenue Court in a suit for profits, 
Iti is difficult to discover any good reason why the Legislature 
should ‘withhold from the Revenue Court the power of decid- 
ing,. ‘on its merits, a suit in which the plaintiff is recorded as 
proprietor while it confers the power of doing so when the 
plaintiff is not a recorded proprietor... 


` 


I now desire to refer to the authorities bearing upon this 
question. The first case upon the subject came before my 
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brother. KNOX in Dil Kunwar v. Udai Ram (1). 1n that case 
he-held that-the presumption enjoined by clause (3) of section 
201 of the ‘Agra Tenancy Act, is not conclusive even in a 
Revenue.Court, but may be rebutted, as for instance by evi- 
dence showing that the plaintiff had not been in possession 


of the property in respect of which profits are claimed for’ 


more than 12 years before suit, and the defendants have 
openly denied the plaintiffs title for more than that period. 
In that, case my Brother KNOX gives his reasons for accepting 
this view. ` He referred to the case of Nias Ali Khan v. 
Govind Ram, which was at that time unreported and which 
was evidently cited in argument, and observed of the decision 
in ‘if as follows: “I; take the decision of this Court to go no 
further than to say that the lower appellate Court was right 
in presuming upon the record that the plaintiff had a proprie- 
tary right. In other words, the fact was recorded as proved 
because it had not been disproved.” The judgment in ques- 
tion is reported in a foot note to the case of Bechan Singh v: 
Karan Singh (2). I shall quote it iz extenso: “This was 
a suit for profits by a person who is.recorded as having the 
proprietary right entitling him to claim profits. Under 
sub-section (3) of section 201 of the Tenancy Act of 1901, 
the Court shall presume that such a person has a proprietary 
right. The defendant is competent to sue in a Civil Court 
under the froviso to that sub-section to establish that the 
plaintiff has not the proprietary right claimed by him. The 
Court below was therefore right in remanding the case to the 
Court of first instance, and we dismmiss this appeal with 
costs.” It will be observed from a perusal of this judgment 
that the Court did not define the meaning of the words “shall 
presume.” 


_The next caseis that of Dhanka v. Umrao Singh (4). 
In that case my brother RICHARDS, dissenting from the view 
of my brother KNOX, held that a Revenue Court is bound 


to act upon the presumption created by clause (3) of section: 


201, subject ofly.to the result of a suit in a Civil Court. An 


appeal under the Letters Patent was preferred against the: 


(1) [1906] I. L. R., 29 All., 148. 
) -[1908] I. L. R., 30 AIL, 450. 
(3) [1907] 27 A.W. N. 43. 
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decision of the senior Judge in this ċase'and it came before 
my late colleague SIR WILLIAM BuRKITT and myself. We 
considered carefilly the questions as also the judgments of the 
learned Judges who differed on it and came’ to the conclu- 
sion that the presumption enjoined by section 201 is snot 
conclusive or irrebuttable. 


The consideration of section 201 came before my brothers 
BANERJI and AIKMAN in the case of Banwari Lal v. Niadar 
(1), In that case the plaintiffs, who were recorded co- 
sharers sued another co-sharer for profits. The defendant 
pleaded that the plaintiffs or their predecessors in title had 
not received profits within 12 years preceding the institution 
of the suit, and that the suit was time barred. It was held that 
it was not for the plaintiffs to prove by evidence of receipt of 


- profits within 12 years that the right subsisted, and that 


section 201 of the Agra Tenancy Act raised a presumption 
in their favour. The learned Judges in their judgment’ say, 
“We gather from the record that the plaintiffs are recorded 
co-sharers. Consequently the presumption referred to in the 
section arises in their favour, and it was not for them to 
prove by evidence of receipt of profits within 12 years that 
the right subsisted. It was for the defendant to rebut the 
presumption which the law raised in the plaintiffs’ favour.” 
If the presumption was irrebuttable it is obvious- that the 
language here used is erroneous and misleading. Up to this 
date then we have the decisions of KNOX and BuRKITT, JJ.” 
and myself, supported by the views of BANERJI and 
AIKMAN, JJ. expressed in the case to which'I have just 
referred in favour of the view that the presumption enjoined 
by section 201 is not conclusive, and as against these we 
have the dissenting opinion of my brother RICHARDS. 


The matter, however, was not allowed to rest here. The 
point came up before my brothers BANERJI and RICHARDS 
in the case of Bechan Singh v. Karan Singh (2). They dissen- 
ted from the decision in Di Kunwar v. Udai Ram. BANERJI, J.” 
referring to the judgment delivered by himself arid AIKMAN, J., 
in Banwari Lal v. Niadar, observed in regard to the words, “it. 
was for the defendant to rebut the presumption the law raised 

(1) [1906] I. L. R., 29 AIL, 158. 
(2) [1908] I. L. R., 30 All, 447. 
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‘inthe plaintiffs’ favour ” that this was an obdter dictum and he 
further said:—“However on full consideration I think it was 
erroneous.” .The appeal of Govindi v. Saheb Ram (} ) was 
laid before KNOX, AIKMAN and GRIFFIN, JJ, with a view 
to having a final decision on the question, what is the 
meaning ôf, in the section, of the words ‘shall presume’, was 
not. decided, but the effect of the judgment in that case is in 
my opinion to conclude the question before us. In that case 
the. plaintiff had obtained in 1901 certain shares in immov- 
able property under a decree from the Munsif of Hathras. 
She anplied for entry of her name in the revenue papers but 
owing to some error her name was recorded in respect of a 
larger share than sbe had obtained under the decree. She 
sued thé defendants for profits calculated on the share as 
entered | in the revenue papers. The defendants pleaded that 
the plaintiff was only entitled to profits in proportion to the 
share decreed in her favour and not as entered in the khewat. 
The court of first instance decreed the claim for profits in her 
favour in proportion to her recorded share. The lower 
appellate court modified the decree holding that the plaintiff 
was entitled to profits proportional to the share she had got 
under the court decree. The plaintiff then appealed to the 
High Court and it was held that when a Civil Court of 
competent jurisdiction has decided a claim to property, and 
this has been followed by a wrong entry in the revenue 
papers in a subsequent.suit for profits, the claim must be in 
proportion to the share obtained under the Civil Court decree 
notwithstanding the presumption enjoined by section 201 of 
the Agra Tenancy Act. 


- In Bhawani Singh v. Dilawar Khan (in the same number 
of the Reports, at page 253) a like question was similarly deci- 
ded by the same Bench. The Judges who decided these cases 
did not think -it necessary to interpret the words ‘shall 
presume” in the sub-section but they held that the presump- 
tion enjoined by it was rebuttable by proof of a Civil Court 
decree inconsistent with it. Now it appears to me that if the 
presumption enjoined in-section 201 is an irrebuttable pre- 
sumption it would not be open to the Revenue Court to 
allow evidence to be given even of a decree by the Civil Court 


$ (1) [1909] I. L. R., 31 AlL, 257 
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so as to rebut the presumption. If it is open to the Revenue 
Court to admit a decree in evidence as proof of title-and to 
rebut the plaintiff's claim, the presumption cannot be deemed 
to be irrebuttable. If a decree is admitted in evidence there 
must necessarily also be evidence as to the identity of the 
parties to it. This is wholly inconsistent with the notion 
that the word “shall presume” means ‘shall conclusively 
presume. The decisions of the Full Bench in the cases. to 
which I have lastly referred, logically, I think, establish that the 
presumption is not a conclusive or irrebuttable presumption, 


Otherwise we shall be introducing into our legal vocabu- 
lary a hybrid presumption,a presumption which wil be 
rebuttable by proof of a decree of a Civil Court inconsistent 
with it but otherwise will be irrebuttable. The argument of 
Mr. Surendra Nath Sen was precise, clear and co-gent, and it 
carried to my mind conviction. I am still of opinion that the 
earlier decisions to which ‘I have referred are correct, and I f 
would therefore allow this appeal. 


GRIFFIN, J.—I have little to add to what has fallen from 
the learned Chief Justice. The Agra Tenancy Act contains 
no definition of the expression “ shall presume.’ The words 
should be understood in the sense: they are defined in the 
Evidence Act, and as they are ordinarily understood. By 
doing so, we shall give to the entries in the records of rights 
the probative value assigned to them by sections 44 and 57. 
of the Revenue Act. With the wards “ shall presume” so 
understood the effect of section 201 of the Tenancy Act is to 
cast on the defendant the burden of disproving the plaintiff’s 
title when the latter produces an entry in the revenue records as 
evidence. If the defendant adduces evidence but fails to satisfy 
the Revenue Court that the plaintiff has no title then under the 
proviso immediately following the defendant or any other per- 
son is entitled to go to the Civil Court and ask fora declaration 
that the plaintiff has no title. The first clause of section 
201 provides that the Revenue Court may enquire intoa 
question of title in a case where the plaintiff is not recorded 
as having a proprietary right entitling him to institute the 
suit under Chapter XI of the Tenancy Act. Clause 3 is silent 
on this point. It is, therefore, contended that the Revenue Court 
has no jurisdiction to enquire into disputes where the plaintiff 
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is reorded as having title. This argument in my opinion 
begs the question. If the words “shall presume ” are under- 
stood as defined in the Evidence Act, it necessarily follows 
that the Court has power to decide upon evidence produced 
before it the question whether: the plaintiff has or has not the 
title recorded in the ‘revenue papers. The interpretation 
I would put on section 201 -is -intelligible in itself and is 
not repugnant to the context or to common sense. This 
-being -the case, a Court of law should not, in my opinion, go 
further. and speculate as to the intention of the Legislature 
or. seek for another interpretation in the light of administra- 
tive expediency. I would, therefore, concur in the order pro- 
posed by the learned Chief Justice. A 

BY THE COURT.—The order of the Court is that the 
appeal be allowed, the decree of the learned Judge of this 
Court. set aside and the decree of the lower appellate court 
restored with costs in all courts, save and except the costs 
of this appeal. The parties in view of the conflict of authori- 
ty will abide their own cost of this appeal. ` 


S. M, ; . . Appeal allowed. 
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ANANT SINGH 
versus 


DURGA SINGH.* 


Evidence— Custom—Wajib-ul-arzes— Their ualue as evidence—Instance, 
evidence of. 


There is no class of evidence that is more hkely to vary in Value 
according to circumstances than that of the wajtb-ul-arzes. Muhammad 
imam Ali Khan v. Sardar Husain Khan, [1898] L. R., 25 I. A., 161 at 
p. 169, and Musammat Parbati Kunwar v, Rani Chandrapal Kunwar 
and others, [1909] L. R., 36 I. A., 125, affirmed and followed. 


Held that where, from internal evidence, ıt seemed probable that the 
entries recorded in wajeb-u/-arzes connoted the views of individuals as to 
the practice that they would wish to see prevailing rather than the ascer- 
tained fact of a well-established custom, the appellate court in India, 
in holding that the custom was not proved, propeily attached weight 
to the fact that no evidence at all was forthcoming of any instance 
in which the custom sought to be established by such entries was 
proved. 

APPEAL from a judgment -and decree of the Court of 
the Judicial Commissioners of Oudh (May 29, 1907), revers- 
ing those of the court of the Subordinate Judge of Tahsil 
Bisman. ; 

The question for determination on the appeal was, whether 
the appellant had proved the custom set up by him that in 
the family of the parties to the suit, who were Hindus, there 
was a custom under which a step-brother had a right to share 
equally with a brother of the whole blood in the succession of 
a deceased brother. 


The material facts appear from the judgment. 


The court of first instance decreed the suit but the ‘High 
Court reversed the decision. i 


The plaintiff appealed, 
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B. Dube, for the appellant :— 


_ The succession in this case is governed by the custom set 
up, and the general law will apply if that custom is not estab- 
lished : 


The Oudh-Laws Act (XVIII of 1876), s. 3 (4) (1). 


The evidence consists of certain wayit-ul-arzes, and the 
testimony of three surviving members of the family. The 
wajib-ul-arzes were prepared-under Circular No, 20 of 1863, 
and are official records : 


Parliamentary Oudh Papers for 1869. 
They are admissible in evidence .and prove ‘the custom. 
The Subordinate Judge, who relied upon. 


Rani Lekraj Kuar v. Baboo Mahpal Singh, [1879] L. R., 7 1. A., 63 
at p. 67. S.C. I L. R, 5 Cal, 744, 


was right in holding that the custom set up was proved. 
The Judicial Commissioners say that in 
Maheshar Bakhsh Singh v. Ratan Singh, [1896) L R., 23 L A, 57 
‘ See R ag cabs 766, a 
and 
"Chandrika Bukhshv. Muna Kuar, [1902] L. R., 29 I. A, 70 at pp. 72 
and 75, S., C. 1. L. Rọ, 24 All, 273. 
-some wajib-ul-arses in evidence in this case had been held 
to, he. quite unreliable. But an examination of the ‘reports 
of these ‘cases shows that the view taken by the Judicial 
Commissioners is erroneous. As regards the admissibility 
and value as evidence of wajib-ul-arzes reference may be 
made, to 
Bajrangi- Singh v. MHanokarnika Bakhsh page [1907] L. R., 351. 
A,, I at pp gand to. s. C. I. L. Rẹ 30 All, 


Muhammad Imam Ali Khan v. Sardar Husain Khan, wes L. R, 
‘i-agh As 161 at pp. 169 and 170. S. C. L L. R.,-26 Cal., 


Sheikh Hub Ali v. Wazir-un-nissa, [1906] L. R., 33 I. A. 107 at 
p. 116, . S. GIL Ra, 28 All , 496. 


a Musammat Parbati Ki unwar v- Chandrapal Kunwar, ae L. R, 36 
L A, 125 at pp. 135 and 136. S.C. I. L. Rọ, 31 All, 457. 


` andi Singh v. Sita Ram, [1888] L. R., 161. A., 4g at p. 46. S C 


I. L. R, 16 Cal, 677. ; : 
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CIVIL. Musammat Sarwari Begum v..Musammat Khatin-un-nisa, [1908] 12 


= Oudh cases, 111. 
IGiG. 





ANANT SINGH Ali Nasir Khan v. Manık Chand, [1902] I. L. R, 25 All, 90 at pp. 
v. 93 and 96. . 


DURGA SINGH. i - 
Uman Pershad v. Gandharp Singh, [1887] L. R., 14 1. A., 127 at 
p. 134. s. C. IL. Rọ, 15 Cal, 20. 


+ 


and the 
` Oudh Land Revenue Act (XVII of 1876), s. 17. 
L. DeGruyther, K. C, and K. Brown, for the respondent :— 


The custom set up is in derogation of the ordinary law 
and`must be satisfactorily proved. 


* Chandrika Bakhsh x. Muna Kuar, [1902] L. R., 29 I. A. 70, 
ang’ 
Mayne, Hindu Law and Usage, 7th Ed., p. 37. 


[Sır ARTHUR WILSON.—The peculiarity of. this case is 
that no body says that the custom was ever acted upon] 


It is contended on the authority of the Oudh Land Reve- 
nue Act (XVII of 1876), s. 17, that the entries in the wayzb-ul. - 
arges in this case\must be presumed to be a correct record of 
the existence of the custom, but these zwayib-al-arzes were pre- 
pared long before 1876, and cannot be taken to have been pre- 
pared under Act XVII’ of 1876. The proprietor of ‘the, 
estate could have recorded in the wales ul-arzes anything he 


pleased : 


1 


Parliamentary Oudh Papers, 1869. 


The entries are merely statements made by the proprietors 
as to the custom, and record only the future wishes of the 
+ various proprietors. _ z 
T pada f 


` [LORD MACNAGHTEN.—You do not ask us to disregard 
them altogether.] 


No, but they must be taken at their true value. The wayid- 
ud-arzes here do not record a judicial opinion after an enquiry, 
What is recorded in them is obviously the result of some 
agrangement amongst the proprietors, These wajib-ul-arzes 
are merely the expression of the wishes and views of the 
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members of the family.’ They aresimilar to the waytb-ul-arz 
held to be concocted it the case of 


Uman Pershad v. Gandharp Singh, [1887] L.R, 14 L A., 127, at p. 
134. 

Cases relied upen by the other side are distinguishable. 
The burden of proof is on the appellant, and the Judicial 
Commissioners have rightly held that he has failed to dis- 
charge it. : 


B. Dube replied. 
The judgment of their Lordships was delivered by 


LORD CoLLINS.—The question on this appeal is as to the 
right of a stepbrother in a Hindu family to share equally with 
a brother of the whole blood in the succession of a deceased 
brother. Ratan Singh died in 1899, leaving certain shares in 
the Deokaha estate, as well as some house property. He was 
succeeded by his widow, who died in April, 1903. On her 
death the appellant, Anant Singh, his stepbrother, claimed to 
be equally entitled with Durga Singh, his sole surviving 
brother of the whole blood, to share in his succession. His 
contention was upheld by the Subordinate Judge, but on 
appeal the learned Judicial Commissioners overruled his 
decision and held that the succession passed to the brother of 
the whole blood, the now respondent, alone. The learned 
Judicial Commissioners, in their Lordships’ opinion, gave 
excellent reasons for refusing to regard the evidence adduced 
by the plaintiff as sufficient to establish such a special custom 
in the tamhily as to rebut the ordinary presumption that the 
Mitakshara Law prevailed, It has been pointed out more 
than once at this Board that there is no class of evidence that 
is more likely to vary in value according to circumstances 
than that of the wajrb-ul-arzes [Muhammad Imam Ali Khan 
v. Sardar Husain Khan (1), and Musammat Parbati Kunwar 
v. Rani Chandarpal Kunwar and others (2)] and where. as 
here, from internal evidence, it seems probable that the entries 
recorded connote the views of individuals as to the practice 
that they would wish to see prevailing rather than the ascer- 
tained fact. of a well-established custom, the learned Judicial 


G) [1898] L. R.. 25 I. A. 161, at 169. S.C. I. L. R.. 26 Cal., 81. 
(2) [1909] L. R., 361. A125 S C L L. R, 31 All, 457. 
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Commissioners properly attached weight to the fact that no 
evidence at all was forthcoming of any instance in which the 
alleged custom had, been” observed, The question involved 
was one of fact only, and their Lordships see ro reason what- 
ever to differ from the opinion of the learned Judicial Com- 
missioners. 


Their Lordships will humbly advise His Majesty that the 
appeal be dismissed with costs. 
J. M. P. , Appeal dismissed. 


Messrs. Barrow, Rogers and Nevill, solicitors for the 
appellant. i 


Messrs. T. L. Wilson & Co. solicitors for the respondent. 
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The Oudh Laws Act (No. XVIII of 1876), section Q, clauses (1) and ( 2)— May, 7 


Meaning of the term‘ Mahal’—Inferior Mahal—Pre-emption, rightof. 


Lorp 
The word ‘mahal’ in the Qudh Laws Act (XVIII of +876) means MACNAGTER, 
any parcel or parcels of land’ which have been separately assessed to COLLINS. 
or are held undėr a separate fosagenen for the payment of revenue SIR ARTHUR 
and for which a separate record! of lights has been prepared. Each Mr. AMEER, ALL 


mauza or village is, as a general yule, a separate mahal, but a mahal may 
consist of two or more mauzas or parts of mauzas or only a portion of one 
mauza. Where each village in a taluga is separately assessed to revenue, 
and the taluqdar enters into one engagement for the payment of the re- 
venue on all the villages, the whole taluqa is a taluqdari mahal consistlng 
of a number of villages, each of ee is separately assessed to revenue, 
„and may be regarded as an inferior mahal. oF , , 

There is no right of pre-emption under section 9, clauses, (1) and (2) 
of the Oudh Laws Act (XVIII of 1876), unless at the date of the sale of - 
the property in respect of which, bine right of pre-emption is claimed, the 
claimant of such a right and the vendor of the property are co-sharers in 
any sub-division of the tenure in which the property in question is com- 
prised or in the whole mahal, though the claimant and the vendor may 
have been jointly liable to the taluqdar fo. the Government revenue plus 
malikana as the rent of the propefty sold. 


APPEAL from a judgment’ and decree of the Court of .the 
Judicial Commissioner of buan (August 8, 1906), reversing 
` those of the Court of the Subordinate Judge of Sitapur (Jan- 
uary 16, 1905). 

Suit for pre-emption. 


r 


The material facts were as follows :— 


The suit was brought by Jone Ganesh Bakhsh who was re- 
presented on this appeal by. his widow Thakurain Sheoraj 
Kunwar, the appellant, against Harihar Bakhsh, the Ist res- 

-pondent, and Gajadhar Bakhsh, who was represented on the 
appeal by his widow Thakurain Sridevi Kunwar, the second 
2 100 
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respondent. The question at issue on the appeal was whether 
the appellant had a tight of pre-emption in regard to three 
villages, and two paézis or portions of two other villages, The 
first court decreed the appellant’s suit for pre-emption, but 
the court of appeal dismissed the claim in respect of the three 
entire villages, and allowed the claim in respect of the patris 
of the other two villages. 


The plaintiff appealed to His Majesty in Council, 


Sir Robert Finlay, K. C, and G. E. A. Ross, for the 
appellant, referred to 

The Oudh Laws Act (XVIII of 1876), sections 6, 7, 8 and 9; 

The Oudh Land Revenue Act (XVII of 1876), sections 40, 68, 100 ; 

Thakur Ganesh Bakhsh v. T Zakur Harihar Bakhsh, [1904] L. R., 31 
L A 116. S. ©. L L. Ru 26 All, 299, ; 
which case decided that the under-proprietors in this case 
were jointly liable to taluqdar Harihar for rent.. 


Thomason’s Directions to Settlement Officers i in the N.-W. Prövinces 
(Calcutta, 1885), pp- 49, 59 and 51; and-the N.-\W. P and Oudh Land 
Revenue Act (III of 1901, U. P.), sections 4 (4), 4 (14) and 138, which 
reproduce section 109 of Act XVII of 1876. i ` 

They then submitted that the appellant was entitied to 
bring a suit for pre-emption in respect of the properties in suit; 
that the appellate court had misconstrued the provisions of Act 
XVIII of 1876; that the appellate court misunderstood the 
nature and effect of ‘the joint liability of the under- proprietor’ 
to the superior proprietor; that the same court erred in 
holding that the plaintiff and the second defendant had ‘equal 
‘right of pre-emption as regards the two patis, and that the 
appellant was not precluded -from raising the question -as 
regards her right of pre-emption in respect of the two padtis 
because lots were drawn under Act XVIII of 1876, section 9. 


L. DeGruyther, K. Ca (S. A. Kyffin, with him), for the ist ` 

réspondent, referred to Act XVII of 1876, sections 7 and 9, 
and submitted that the appellant had no right to pre-empt 
the villages in suit, that she had no preferential right’ to pre- 
empt the two fe/zis, and that in any event she was estopped 
from re-opening the question by her acquiescence in the draw- 
ing of lots. As regards what a ‘mahal’ is, he submitted that 
Mr. Chamier’s view was right. i 
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He referred‘ to p i - Civ, 
The letter of instructions, dated the 4th February, 1856, paras. ‘14 arid toto: 
16, Compendium of Oudh Talugadiri Land by J. G. W. Sykes, (Calcutta, E 
SHEORAJ 
1886), p. 14; KUNWAR 
Thomason’s Directions to Revenue Officers in the N.-W. Provinces, HARIHAR 
(Calcutta, 1885), ‘pp. I, 22, 35, 50, 235, 238 and 445 ; _ Bakusn SINGH. 
Act XVII of 1876, sections 40, 68, 101 and 132. l 
The revenue Settlement in Oudh was carried out under the 
instructions in the letter of February 4, 1856, and the meaning 
of ‘mahal’ was known long before Act XVIII of 1876 was 
passed. É 
G. E. A. Ross, replied, 
[LORD MACNAGHTEN referrred to the North-Western 
Provinces Land Revenue Act (XIX of 1873), section 3 (1) for 
the definition of ‘mahal. ] 
The judgment of their Lordships was delivered by 
LORD MACNAGHTEN%— This appeal is concerned with a eee 


claim to pre-emption under the Oudh Laws Act, 1876, in res- 
pect of three entire viliages and two pa/?:s or portions of two 
other villages forming part of a taluqa called Saraura. 


. i 
_ By section 9 of the Act the right of pre-emption where it 
exists is given on the occasion of a sale, j 


“ rst, to co-sharers of the sub-division (if any) of the tenure in which 
the property. is comprised in order of their relationship to the vendor ” $; 
f 2ndìy, to co-sharers of the whole mahal in the same order ; 
'3rdly, to any member of the village community ; and 
4thly, if the property be an under-proprietary tenme, to the proprie- 


_ tor.” 


and the section adds this provision :— ý 

“where two or more persons are equally entitled to such right the 
person to exercise the same shall be dete: mined by lot.” 

There were three brothers, sons of one Basti Singh, whose 
names we ere Baldeo Bakhsh, Balwant Singh, and Uman Par- 
shad—Baldeo Bakhsh died leaving one son, Bisheshar Bakhsh 
—Balwant died leaving two sons, Sitla Bakhsh, who died 
childless, and Ganga Bakhsh. Ganga Bakhsh had obtained a 
sanad of taluqa Saraura, but in 1864, on the occasion of the 
regular settlement, a compromise was made between Ganga 
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Bakhsh; Bisheshar Bakhsh and Uman Parshad, by which 
one-half of the taluqa was assigned to Ganga Bakhsh as supe- 
rior propietor and the other half to Bisheshar Bakhsh and 
Uman Parshad in equal Shares in under-proprietary right; 
they paying the Government revenue plus ma/ikana at the 
„rate of 10 per cent. to the Taluqdar, and being jointly liable 
to him in respect of the same as rent. Bisheshar Bakhsh died 
childless and his share devolved on Uman Parshad. Uman 
Parshad died and his property devolved upon Gajadhar his 
grandson, and Ganesh Bakhsh, his son. In 1893 a partition 
was made between Gajadhar and Ganesh Bakhsh under which 
the property in question in this suit was assigned to Gajadhar. 
A decree was made in accordance with the partition, and 
mutation of names was effected accordingly, but no separate 
engagement was made for payment of the Government reve- 
nue in respect of the three entire villages or the two pattis. 
assigned to Gajadhar. l 


On the r3th of September, 1902, Gajadhar sold the pro- 
perty in question to Harihar Bakhsh who had succeeded his. 
father Ganga Bakhsh as Taluqdar of Saraura. 


Thereupon Ganesh Bakhsh filed this suit against Harihar 
who is respondent No. 1 and Gajadhar, who is dead, and is 
now represented by his widow, respondent No. 2. The claim 
was for pre-emption in respect of the three villages and the 
two pattis. : 


The Subordinate Judge of Sitapur decided in favour of 
the plaintiff, Ganesh Bakhsh. From that decision Harihar 
appealed to the Court of the Judicial Commissioner. The 
appeal was heard in the first instance by Mr. Wells, Addi- 
tional Judicial Commissioner, and Mr, Chamier, Officiating 
Judicial Commissioner. The learned Judges differed in 
opinion. And so the appeal was referred to Mr. Evans, First 
Additional Judicial Commissioner. Mr. Evans agreed with 
Mr. Chamier in thinking that the suit ought to be dismissed 
as regards the three entire villages, and that as regards the 
two pattzs Ganesh Bakhsh and Harihar, as the only other 
members of the village communities to which the attis 
respectively appertained, were equally entitled to the right of 
pre-emption. The order was that the appeal be allowed and 
the suit dismissed with costs in both courts as regards the 
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three entire villages ; and the parties were ordered to draw 
lots as-regards the two patitis. This order was dated the roth 
of August, 1906. A further order was made on the same day 
declaring that lots having been drawn the right to buy the 
two pattis was found to lie with the appellant Harihar. The 
appeal was therefore allowed as regards the partis, and the 
suit was dismissed as regards them also, and the parties were 
ordered to pay their own costs as regards the paézis, in the 
court of appeal and below. : 


Their Lordships are of opinion that the judgment of the 
court of the Judicial Commissioner was right. The opinion 
delivered by Mr. Chamier with which Mr. Evans was in sub- 
stantial agreement deals with the case very fully. It was 
contended, he said, that Ganesh Bakhsh was entitled to pre- 
< empt under- the ‘first, or failing that, the second clause of the 

section. The learned Judge pointed out that even if (as was 
suggested) each of. the villages assigned to Uman Parshad 
_ were ‘a ‘sub-division of the tenure in which the property is 
comprised it could not be said that Ganesh’and Gajadhar 
were the co-sharers in any sub-division. The question whether 
Ganesh could claim to pre-empt under the second clause was 
one he thought of greater difficulty. The word.‘ Mahal’ he 
observes is not defined in the Act, but he goes on to say :— 

“The word is a term of the Revenue Law and as the Oudh Laws 
Act, 1876, and the Oudh Land Revenue Act were passed on the same day 
and refer to each other it is permissible to refer to the latter Act * 9 * 
in order to ascertain the meaning of the word ‘mahal’ in the Oudh Laws 
Act.” 

Then he refers to the case of Munna Lol y. Mantui Sayed 
Muhammed Ismail, (1) and proceeds as follows :— 

“ Chapter V of the Revenue Act of 1876 shews that the word ‘ mahal’ 
means any parcel or parcels of land which have been- separately assessed 
to or are held under a separate engagement for the revenue and for 
‘which a separate. record of rights has been prepared, and this is the sense 
in which the word has been used by revenue and Judicial officers since 
_ the first regular settlement of the Province. See Thomason’s Directions 
to Revenue Officers which was the Guide Book of officers engaged in that 
settlement * °. ° Each mauza or village is as a general rule a separate 
mahal, but a mahal may consist of two or more mauzas or parts of mauzas, 
or only a portion of one mauza. It is clear that the villages assigned to 
© Uman Parshad did not form a separate mahal in the ordinary sense, 
` (1) L. R. 31, L A, 212, 3. C, I. L. R., 26 All, 574. 


SHEORAJ 
KUNWAR 
v, 
HARIHAR 
BAKHSH SINGH. 





Lord 
Macnaghten. 


CIVIL 
1910. 
SHEORAJ 
KUNWAR 
V. 
HARIHAR 


BAKaSH SINGH. 





Lord 
Macnaghten. 


714 : PRIVY COUNCIL. [A. L. J. R. 


The Kabuliat of the Taluqa in which they are included, a copy of which 
is on the record, shews that each village in the taluqa was separately 
assessed to revenue, and that the talugadar entered into one engagement 
for the payment í of the revenue on all the villages. -The whole taluga is, 
therefore, what is called in the Act, a taluqdari mahal, consisting of a 
large number of villages, each of which is separately assessed to revenue 
and may be regarded as an inferior mahal (see section 1o0a of the 
Revenue Act of 1876). The plaintiff is certainly not a co-sharer in the 
taluqdari mahal, for the taluqdar has no co-sharer. Nor, as I have 
already pointed out, ıs the plaintift a co-sharer in any of the inferior- 
mahals just referred to of which the taluqa is made up.” 

Their Lordships think that the meaning which -Mr. 
Chamier has attributed to the term ‘mahal’ is the prope: 
meaning of the word in the Oudh Laws Act, 1876, and that 
although Gajadhar and Ganesh may have been jointly liable 
to the Taluqdar for the Government revenue plus malikana 
as the rent of the villages and partis assigned to Bisheshar 
and Uman under the compromise of 1864, Gajadhar and 
Ganesh were not at the date of the sale to Harihar co-sharers 
in any sub-division of the tenure in which the property in 
question was comprised or in the whole mahal. 


Their lordships will therefore humbly . advise his Majesty 
that this appeal ought to he dismissed. 


The appellant will pay the. costs of the appeal. 
Messrs, Barrow, Rogers and Nevill, solicitors for the appel- 
lant. 
Messrs, T. L. Wilson & Co., solicitors for the first respond- 
ent. ~ . 
_ The second respondenf did not appear. 
J.-M. P.. Appeal dismissed, 
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TAFAZZUL HUSAIN 
VEVSUS 
THAN SINGH AND ANOTHER.* 


Pre-emption—Mahomedan Law—Partition after sale but before decree— 
Effect on suit. 


The plaintiff sued for pre-emption basing his claim upon the 
Mahomedan Law. After the suit but before decree the property was 
partitioned -and the plaintiff and the vendors became owners of different 
mahals, Held that the plaintiffs right being based on the fact that he 
was a partner of the vendor and the grounds of his right having been 
extinguished before the decree, the right came to an end. 

SECOND APPEAL from a decree of W. H. Webb, Esq, 
District Judge of Bareilly, confirming a decree of Pandit 
Girraj Kishore Datt, Subordinate Judge of Bareilly. 

Suit for pre-emption under the Mahomedan Law. 

The facts of the case were briefly these :— 


At the date of the sale sought to be pre-empted, the plain- 
tiff pre-emptor and the vendor were both co-sharers in the 
village (mauza’ Kherua, pargana Jahanabad, district Pilibhit), 
and the plaintiff bad a right of pre-emption as against the 
vendee. - Sometime after the institution of the suit for pre-, 
emption by the plaintiff, he and other co-sharers applied. for 


: perfect partition of the village to the Revenue Court against 


the vendee as opposite party. ‘This application was subse- 
quently withdrawn ; and then the vendee and other co-sharers, 
except the plaintiff, applied for perfect partition, and it was 
made and came into force sometime before the pre-emption 
suit proceeded ‘to a decree. “As a result of the partition the 
plaintiff and the vendor became owners of different mažais. 


“The Subordinate Judge -dismissed the plaintiffs suit on the 


ground that by reason of the partition the plaintiff was no 


Jonger a co-sharer of the vendor within the meaning of the 


Mahomedan Law of ‘pre-emption. On appeal the District 
Judge confirmed the decision of the Subordinate Judge. 


The plaintiff appealed to the High Court. 2 


_-. * S.A. No. 677 of 1909. Connected with S. A. No. 689 of 1909. 
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M. L. Agarwala (with him R. Malcomson), for the 
appellant :—The question is, what is the effect of the partition 
on the right of pre-emption? And also, whether the right 
to pre-empt should continue up to the date of the decree ?_ 

The present case is one of pre-emption under the Mahom- 
edan Law; it is, therefore, not governed by the rulings in 

Ram Gopal v. Piart Lal, [1899] I. L. R., 21 All., 441 ; or 

Janki Prasad y. Ishar Das, [1899] I. L R., 21 All., 374, 


` which were both cases of pre-emption under the provisions 


of wayib-ul-arzes. The first of these was expressly confined 
to cases under the zwaytb-ul-arz ; and the second expressly left 
the question open as to whether the right and status of the 
pre-emptor plaintiff should subsist up to the date of the 
decree. 

The case of 

Rohan Singh v. Bhau Lal, [1909] 6 A. L. J. R., 699, ` 
‘would be in my favour, but it also was a case of pre-emption 
under a wajib-ul-arz. 

There is a great difference between the incidence’ of 
pre-emption under the Mahomedan Law and that under 
wajtb-ul-arzes. í 

Hamiltons, Hedaya, (by Grady), p. 564 

Under the Mahomedan Law it would be optional with 
the pre-emptor to abide by the partition or not. 

Baillie, Digest of Muhammadan Law, p. 504. 

[RICHARDS, J.—But this is now modified by the provisions 
as to partition contained in the Land Revenue Act.] 

That is so, 


The only passage against meis that in 
Hamilton, Hedaya, p 562. 


But that contemplates a case where the pre-emptor has 
parted with, or been deprived of, the whole of the property 
which gave him in the first instance the right to pre-emption. 
Inthe present case the pre-emptor has not, by the partition, 
parted with any of his property. He still remains the owner 
of the same property (namely, the same ` fractional share in 
the village) which he owned before the partition. The only 
difference has been this, that the makal in which lands corres- 


k 
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ponding to the vendor’s share have -been allotted is not the Crvu.. 
same as that in which the pre-emptor’s allotment has fallen. i, 
[RICHARDS, J—Was not the right ot pre-emption in the Tie 
_ --present case founded on the basis of partnership, or participa- Husain 
- —-— tion of profits in the same property ?] . THAN SINGH. 
Yes, ’ 


[RICHARDS, ].—The basis of participation of profits in the 
same property has ceased to exist since the partition, which 
created separate makhals, | 

Even if that is so, I submit that it is not the general rule, 
if we except certain specified cases, under the Mahomedan 
Law that the conditions giving rise to the right of pre-emption 
should continue up to the moment of pass’ng the decree. If 
it were so, the right of pre-emption could be easily, thwarted ; 
one of two co-sharers might transfer to a stranger and there- 
after partition off his share, and thereby defeat the other 
co-sharer’s right of pre-emption. And this method would 
then have Been mentioned in the text books as one of the 
successful devices for circumventing pre-emption. 

The conditions of pre-emption are enumerated in Baillie’s 
Digest of Muhammadan Law, pp. 475-77. In the 6th condi- 
tion it is not said that the #z/é or ownership in the mansion 
which exists at the time of the sale should continue up to the 
date of the decree. É 

_ Hamilton, Hedaya, (by Grady), Book XXXVIII, Ch. IV, p. 561, 

et Seg, 

deals exhaustively with the cases where, the right of pre- 
emption having comé into existence will be defeated by 
reason of other circumstances happening before the decree is 
passed. There are no other cases in which the right, having 
arisen, would be defeated. The present case does not come 
within chapter IV. a, 

Abdul Raoof (for Ghulam Mujtaba), for the respondent :— 


Since the partition the plaintiff is not a partner in the 
mahal in.which the property is situate. At the date of the 
décree, therefore, he was not a sharer. - i 


If the plaintift’s suit were to succeed, the ‘result would 
bé contrary to the object of pre-emption ; for it would be 
inttoducing him within a mahal from. which, as the result of 
the partition, he has been separate. : 

IOT 
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The original meaning of the word shafa is “conjunction”; 
Baillie, Digest of Muhammadan Law, p. 475 ; 
Hamilton, Hedaya, (by Grady), p. 547. 


If the pre-emptor is not a co-sharer in the anal his, land 
cannot be said to “ conjoin” that-of the vendor. 


Hamilton, Hedaya, pp. 548, 
lays down. that “the right of safa holds in a partner who. 
has not divided off and taken separately his share.” The plain- 
tiff, having divided off, is no longer entitled to a decree for 


pre;emption. 


Hamilton, Hedaya, pp. 561, 562, fe ong 
lays down that one of the ae eae which invalidate the 
right of shafa is the death of the shi fi before the Kazee’s 
decree, Thus, the continuance of the right of preemption to 
the date of the decree is not only contemplated but expressly 
mentioned by the Mahomedan Law. “It is, moreover, a 
condition that the property of the skafi remain-firm until the 
decree of the Kazee be passed.” “There is another. passage 
which lays down that the death of the vendee does not extin- 
guish the. right of the pré-emptor, for “no alteration has taken 
place in the reasons or grounds of his right.” It is.implied, 
therefore, that such alteration would extinguish the right. 
There are other passages also showing that “the ground’ of 
shafa, namely, a conjunction of property,” must still continue. 


M. L. A grawala, in reply :—The passages relied upon: by 
the other side all relate to the entire cessation of ownership, 
and not merely to the cessation of partnership.. i 


The judgment of the Court.was delivered by 


RICHARDS, J.—This appeal arises out of a suit for pre- 
emption. The property sought to be pre-empted is zamindari, 
and the vendor and pre-emptor are Muhammadans. It is 
admitted that the right of pre-emption, if any, is based. on 
Muhammadan Law. The facts are quite clear. At the time 
of the sale the plaintiff pre-emptor was a co-sharer in the same 
mahal as the vendor. After the institution of. the suit parti- 


` tion proceedings commenced. Indeed, they were originally 


commenced by an application by the plaintiff himself. It is 
said that he withdrew from this application and possibly this 
js correct. However, partition proceedings were had with the 
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result that there was a final decree, which took effect on the 
1st of July, 1907. The decree of the court dismissing the 
plaintift’s suit for pre-emption is dated the gth July, 1907. 
The suit was dismissed upon the ground that the plaintiff 
pre-emptor as the result of the partition was no longer a co- 
sharer in the szakal in which the property, the subject-matter 
of the suit, is situate. The plaintiff appealed and the lower 
appellate court ‘dismissed the appeal. The plaintiff comes 
heré in ‘second “appeal. We think that the decisions of the 
courts below were correct. The plaintiff's right was based 
upon the fact that, he was-partner with the vendor. To quote 
Hamilton’s translation of the Hedaya, skafa relates to a thing 
held in joint property and which has ‘not been divided off. 
The right of ' skafa is founded on a precept of the Prophet who 
had said, “the right of skafa holds in a partner who is not 
divided off and taken -separately his share,” Having regard 
to what has, happened, the plaintiff's property has been divided 
off. He is ng longer a partner with the vendor. It is argued 
that inasmuch as the plaintiff was a partner at the time of 
the institution of the suit, that therefore it does not-matter 
that a partition has since taken place, particularly if the plain- 
tiff: was not the person who sought partition. Evidently the 
plaintiff did feel that if, he had prosecuted the partition, it 


would be fatal to his suit, and this perhaps explains why he. 


withdrew from the application for-partition which .he himself 
made in the first instance. It is expressly laid down in the 
‘Hedaya, Chapter IV, Book 38, that it is a condition ‘that 
the property of the skafa remain firm until the decree of the 
Kazi be passed ; and for this reason if the shaft previous to the 
decree of the Kazi sell the house from which he ‘derives his 
right of skafa, the reasons or grounds of his right being 


_thereby extinguished, the right itself is invalidated. Apply- - 


ing the same principle to the present case, plaintiff's’ right of 
shafa was founded upon the fact that he was a partner, that 
is to say, a co-sharer in the mahal. He has ceased to be such 
‘co-sharer. Therefore the reasons or grounds of his right had 
been extinguished before the decree of the court, and therefore 
the right itself is also extinguished. We dismiss the appeal 
-with costs including in this Court fees on the higher scale. 


B. K. M. í 9 Appeal dismissed, 
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: MULLA SINGH 
& Versus 
JAGANNATH SINGH AND OTHERS.* 
Contribution—Decree for costs—Some defendants not contesting suit 
—No exemption—Liability inter se. 

Before a plaintiff can obtain contribution in respect of a deciee 
for costs, he must show that some equity exists between him and his 
co-judgment-debtors making the latter liable to contribution, A suit 
was brought against several persons amongst whom were included the 
plaintiff and defendant to the present suit. The suit was dismissed in- 
appeal, neither the plaintiff nor the defendant who were made gro 
Jorma defendants contested the claim. A decree for costs was made 
against all the defendants including parties to the present suit The 
costs were recovered from the plaintiff to the present suit. In a suit by 
the plaintift against the defendant for contribution it was held that the 
suit was not maintainable. : 

SECOND APPEAL against the decree of M. Siraj-ud-din, 
Judge, Small Cause Court Cawnpore, exercising the powers 
of a Subordinate Judge, confirming the decree of L. Pearey 
Lal, Munsif of Akbarpur. 


Suit for contribution. ‘ 
The point in issue was briefly as follows :— 


The question in .this case was whether the respondent 
was liable to contribute towards the amount paid by the 
appellant in execution of a decree jointly passed against the 
plaintiff and the respondents for the cost of a suit in which 
the parties to the present suit were arrayed as co-defendants. 
The facts which gave rise to the appeal are sufficiently stated 
in the judgment of the Court. E 


Gufzari Lal, for the appellant, contended that the decree 
was joint against all, and all the persons were jointly and 
severally liable for the amount of the costs decreed against 
them and paid by the appellant alone. Under the circum- 
stances the plaintiff alone was not liable for the costs and 
he had to pay the entire amount for which the respondents 


liability, He relied- upon 


1 


ae -° S. A. No. 770 of 1909. 
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Siva Panda v. Jujusti Panda, [1091] 1. L. R., 25 Mad., 599. 

Kishna Ram v. Rakmini Sewak, [1887] I. L. R., 9 All., 221.. 

Baldev Ram Dave, for Narain Prasad, respondent, con- 
tended that the mere fact that the costs were decreed jointly 
and severally, against all the defendants to.the original suit 
and that those costs were recovered from the plaintiff alone 
did not entitle the plaintiff to claim contribution from the 
defendants. The plaintiff here must show that there was some 
contiact between him and the defendants (and there is no 
allegation to that effect) or some equity which created a 
duty on the defendants to contribute the costs in question 
between themselves. The joint decree for costs was con- 
clusive between the plaintiff to that suit on one side and the 
defendants on the other. The question in the present case 
was between the defendants to that suit z#fer se and that 
question could not be determined in the previous suit in 
which they were all arrayed as co- defendants. Upon facts 
found, no equity existed in favour of the plaintiff against 
the contesting respondent. © The non-appearance of the 
respondents in the original suit might have rendered them 


liable for costs to the original plaintiff but that- created no- 


equity in favour of the present plaintiff. There was no reason 
if one innocent person was made to pay the costs of suit 
why another innocent person should be made to contribute. 
The following cases were referred to :— ` 

Kristo Chunder Chatterji v. Wise, [1870] 14 W. R., 70. 

Suput Singh v. Imrit Tewari, [1880] 1. L. R., 5 Cal., 720. 


Vayangara Vaaka Vittil Manja v Partyangot Padingara, (1883) 
I. L. R, 7 Mad., 89. - 


Thangammal v. Thyyamuthu, [1887] 1. L. R, 10 Mad., 518 
Fakire v, Tasaddug Husain, [1897] I. L. R, 19 All, 462. 
Dearsly v. Middleweek, [1881] L. R., 18 Ch. D, 236 
Gulsari Lal, in reply referred to 
Ram Prasad v. Arja Nand, [1890] 10 A, W. N., 161 
Wilson v. Thomson, [1875] L. R., 22 Eq., 459. 


The judgment of the Court was delivered by 


RICHARDS, J.—The facts out of which this appeal arose 
aré as tollows:—A suit, not the present suit, was brought 
to enforce a mortgage. There had been five mortgages 
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affecting the property. One Jagannath represented the 
mortgagors, and he was the principal defendant to'the suit. 
The plaintiff in that suit, who was the fourth mortgagee, had: ' 
paid off the first three’ Narain Prasad represented the 2nd 
mortgagee who had been paid off, and also in part represented 
the 5th mortgagee. Mulla also in part represented the 5th 
mortgagee as an assignee from Narain Prasad. Narain Pra- 
sad in his written statement admitted the plaintiff’s claim, 
and as to his own mortgage he stated that hé would bring 
an independent suit. Mulla in his written statement, which 
was a separate written statement from that of Narain Prasad, 
stated that he had nothing to do with the property; and that 
the real persor interested was Narain Prasad, Jagannath 
disputed the first four mortgages and succeeded in getting 
in the first instance the suit dismissed. The plaintiff 
appealed making Mulla and Narain Prasad respondents as 
well as Jagannath. Jagannath alone appeared. Narain 
Prasad and Mulla were represented. Tlie Court allowed the 
appeal and a decree followed ordering the respondents, which- 
of course included Narain Prasad and Mulla, to pay the costs 


_ incurred by the appellant. Jagannath, it appears, is a man of 


straw, and when the decree-holder came to executé his decree 
for costs, he executed it against Mulla alone who was obliged 
to pay all the costs. Mulla then instituted the present suit. 
against Jagannath and other persons including Narain 
Prasad claiming contribution in respect of the decree for 
costs which he had been obliged to satisfy. The court of 
first instance held that it was Jagannath alone who had 
caused all the trouble, and it gave Mulla a decree as against 
him exempting the other defendants including Narain Prasad. 
The lower appellate court confirmed the decree of the Munsif, 
Hence the present appeal. The appellant contends that he 
and the other judgment-debtors other than Jagannath were 
all equally innocent, and that he having paid the decretal 
amount is entitled to contribution. Of the respondents 
Narain Prasad alone appears, and he contends that it is 
necessary, before the plaintiff can obtain contribution, that 
he should show some equity existing between the plaintiff 
and his co-judgment-debtors making the latter liable to con- 
tribution. In the present case if either Mulla or Narain 
Prasad had appeared in the appellate court, in all probability 
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there would-have been no decret for costs against either one 
or the other of them. Both neglected to take this precaution, 
and it..is-contended that the mere fact that a binding and 
conclusive decree is passed between the plaintiff in the 
original suit and the defendants- to that suit does not'render 
the judgment-debtors liable as a matter of course, and that 
as between the judgment-debtors the decree ig not in any 
way conclusive: ` After carefully considering the matter we 
have come to the conclusion that the decision of the court 
below ought not to be disturbed. We have béen referred to 
no. case in which the mere fact that a decree for costs was 
made against “géveral persuns rendered the -co-defendants 
liable in a suit” for contribution. In the cage Deénrsly v. 
Middleweek (1) an injunction with costs bad been ‘granted 
against two defendants, one a tenant of the plaintiff, and the 
other. an under ‘tenant. The injunction was granted in 
‘respect of a covenant in lease of a certain messuage not to 
use the, same as a beershop. The tenant then brought a suit 
for a.recession of the under-leasé against the under-tenant, 
and the under-tenant by way of defence and counter claim 
asked for contribution in respect of the costs of the first 
action, all of which had been paid by him. Fry, J. said: 
“This is an application for which there appears to be no 
precedent, and I shall not make one. I shall follow the 
dictum which has been cited to ‘me from-the Court of Appeal 
in Real_and Personal Advance Company v. McCarthy and 
hold that.a defendant cannot proceed against a co-defendant 
for contribution in respect of costs to which both are equally 
liable.” Inthe present case the plaintiff brought all the 
trouble upon himself..by not appearing in the appellate court 
and seeing that a proper order so far as he was concerned, 
was made as to costs. “We cannot see that he has any right 
against. the respondent Narain Prasad who was equally 
-innocent with him..- As the appeal proceeds on ground 
common. to all ‘the respondents excepting Jagannath, the 
order of the court below will'stand as against them also. The 
appellant.must pay the costs of Narain Prasad. 


ODEs yet, A og Appeal dismissed. 


eS So) pgs i R., 18 Ch. D., 236. . 
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Civi. ` ANANT PRASAD AND ANOTHER 
flere. versus 

Hh PARBHU NARAIN SINGH.* 
ee Na B Limitation Act (XV of 1877), article go —Negligence of agent—Report 
Husain, J. to the office of the principal—Constructive notice 


_ When it is brought to the notice ofthe creditor that a large sum of 
money is ın imminent peril of being lost and that peril is said to be due 
to the negligence of the agent, the inference is that the matter ıs brought 
to the notice of the creditor and that he has, if not actual, constructive 


1 


notice of the same. 


Certain rents fell mto arrears. On account of the negligence of the 
agent they became barred by limitation. A report was made to the 
office of the principal, but no sut was brought till the expiry of three 
years. Held that the principal had constructive notice of the agents 
negligence and the suit was barred by-limitation. 

SECOND APPEAL against the. decree of E. H. Ashworth, 
Esq., District Judge of Benares, reversing the decree of Babu 
Hiralal Singh, Munsif of Benares. 


Suit for money. 
The facts were briefly as follows :— 


The defendant No. 1 inthe suit was up to the 19th Septem- 
ber, 1905, a Sazawal appointed by the plaintiff, the Maharajah 
of Benares, for collecting rents due from tenants. The defend- 
ant No. 2 stood surety for defendant No. 1 and contracted to 
pay any sum that may be lawfully due from the defendant No, 
I. The contract between defendant No. 1 and the Maharajah 
was to the effect that should it be found at anytime that 
any sums due to the Maharajah from the tenants had be- 
come time-barred owing to the negligence of the defendant 
No. 1, such sums might be recovered from the defendant No. 1 
or his surety. The plaintiff brought the present suit for the 
recovery of Rs. 1,429 odd on the allegation that this represent- 
ed sums due from tenants which had become time-barred owing 
to negligence on the part of defendant No. 1, and he prayed 
that they may be recovered from the defendant No.1 or his 

* F, A. F. O. No. 88 of 1909. 
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surety. The suit was instituted on the 13th September, 1908, 
*and the cause of action was stated to be either the date on 
which the defendant No. 1 resigned, viz., 19th September, 1905, 
or the date on which the plaintiff came to know of the fact 
that the rents had become time-barred, viz., 25th March, 1909. 


The defence, izter alia, was that the suit was barred by 
. Limitation under article go, schedule II of the Limitation Act. 
From the evidence it appeared that the fact that certain 
sums "due from tenants were time-barred was reported in 
the office of the Maharajah by Munshi Madan Gopal, under 
dates*Ioth and 12th March, 1905. On these reports an order 
was passed that the arrears said by Madan Gopal to have been 
barred were to be at once realised from the Sazawal, defendant 
No. 1, and if not paid by him, should be deducted from fees 
payable to him. 


The first court dismissed the suit as time-barred. 


+ The District Judge held that neither of the dates men-. 


tioned by the plaintiff in his plaint nor the circumstances 
.represented by those dates could afford any cause of action. 
He observed: “From the evidence on the file, it was observed 
that the real cause of action was the fact of plaintiff’s being 
made aware on reliable information and after sufficient en- 
quiry that the loss of time-barred rents was due to the neg- 
ligence of defendant No. 1. This knowledge was conveyed 
to the plaintiff by the report of one Lalji and the report is 
dated 2nd July, 1908.” 
Upon this finding, the District Judge decreed the appeal 
and remanded the suit for trial on the merits. 
The defendants appealed to the High Court. 
Surendra Nath Sen, for the appellants, contended that it 
was not open to the District Judge to alter the date of the 
~ cause of the action as stated by the plaintiff. 
The Disrict Judge also overlooked the fact that notice 
was received by the officers of the plaintiff on the 1oth and 
-12th March, that the rents had become time-barred, and this 
was constructive notice to the plaintiff. 
It was sufficient to fix the plaintiff with the knowledge 
contemplated by article 90 of the Limitation Act. The suit 


was therefore barred by limitation. 
i 102 
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Sarat Chandra Chaudhri (for J. N. Chaudii, with 
whom Gokul Prasad), for the respondent, submitted that, the 
lower court had found as a fact that the plaiiltiff acquired 
the knowledge contemplated by article go, only. on the 2nd 
July, 1908, and this Court could not go behind this finding. 


The reports of the roth and 12th March simply showed that 
certain rents had become time-barred, but there was nothing 
in them to show that this was due to the defendant’s negli- 
gence. It was only when the fact that it was due to defen- 
dant's negligence that rents had become time-barred, came 
to the knowledge of the plaintiff, that time began to run 
against him. The lower court was right in holding that 
time began so to run only when the plaintiff was fixed with 
definite actual knowledge. l i 

Surendra Nath-Sen, in reply, cited , 

Niluont Singh Deo v. Nilu Naik, [1893] l. L. R., 20 Cal., 425. 

The Judgment of the Court was delivered by 

KNox, J.—The point which we have to determine in this 
appeal is whether the claim brought by the respondent is or is 
not time-barred against the appellants. The respondent is 
the Maharajah of Benares, The appellant No. 1 is one who, 
up to the 19th September, 1905. was one of the Sazawals 


` appointed by the Maharajah for collecting ients due from 


tenants. Appellant No. 2 isa person who stood surety for 
appellant No, 1 and contracted to pay any liability that 
might be lawfully due from appellant No. 1, Part of the 
contract between the respondent and appellant No. ı was to 
the effect that should it be found at any time “that any sums 
due to the Maharajah had become time-barred owing to the 
neglect of appellant No. 1, such sums should be recovered 
from him or appellant No. 2 as his surety. The plaintiff, 
the respondent here; in his plaint sets out that a sum -of Rs. 
1,429 odd was due from tenants and had ‘become time-barred 
owing to negligence on the part of the defendant No. 1 and 
he prays that it may be recoverd from the appellant No. v 
or his surety appellant No. 2. The defence set up, inter alia, 
was that the claim of the plaintiff had become time-barred, 
and in support of this plea, article 90 of schedule IT of the 
Limitation Act XV of 1877 was cited. It is common ground 
of the parties, that article go is the article which applies to 


- 


` 
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this case. The dispute is narrowed down as to the exact time 
from which the period of limitation should be deemed to have 
begun to run in the present case. The words of the Act are that 
time beguns to run from the date when the negligence of the 
agent becomes known tothe plaintiff. In the plaint, the plain- 
tiff sets out that his cause of action accrued either on the date 
on which the appellant No. 1 resigned his office as agent for 
collecting rents, ^ ¢., tgth September, 1905, or secondly, on the 
date on which the fact of the rents being time-barred came to 
the’ knowledge of the plaintiff, z¢, on the 25th March, 1906. 
The learned District Judge held, however, that neither of these 
dates nor the circumstances represented by these dates could 
afford any cause of action. He says : “From the evidence on 
the file; it is obvious that the real cause of action was the 
fact of the plaintiff being made aware on reliable information 
and after sufficient enquiry that the loss of the time-barred 

- rents was due to the negligence of the defendant No. 1.” 
“ This knowledge,” he continues, “ was conveyed to the plain- 
tiff by the report of one Lalji, which report is dated 2nd July, 
1908.” 


From the evidence on the record it appears that the fact 
that certain sums due from tenants were time-barred, ‘was 
reported to tlie office of the Maharajah of Benares by one 
Munshi Madan Gopal, under dates roth March, 1905 and 12th 
March, 1905. Upon this report, aù order was passed that the 
arrears said by Madan Gopal to be time-barred, were to be 
at once realised from the Sazawal and if not paid by him, 
should be deducted from fees payable to him, Now whilst 
it is possible that the order was passed on this report to 
impress on the appellant: No. 1 the necessity for further energy 
in his work, arid with a view to be on the safer side if the 
matter went any further, it also shows that the news was 


conveyed to the responsible officers of the Maharajah that a’ 


considerable sum of money was considered to be time barred. 
Unfortunately, there is not upon the record, so far as we are 
aware, any paper which shows us exactly what followed upon 
those reports and the report, dated 2nd July, 1908, which 
report the learned Judge considers contained the reliable 
information upon which the Maharajah was bound to take 
action. Seeing that from the very first the ‘appellant No. 1 
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had set up the plea that the case against him was time-barred 
and also seeing that the information as to what did take place 
was in the hands of the respondent, we hold that he should 
have produced it, and the fact of its non-production tells ` 
against him.. From the roth and 12th March, 1905, up to 
2nd July, 1908, is a long lapse of time. Had it been shown to 
us that this long lapse of time was due to difficulties placed 
in the path of the respondent and his officials by the appel- 
lants, we might have taken another view of the case, but as it 
stands unexplained, we feel ourselves bound to hold that 
the respondent even if he had not actual information of the 
negligence of appellant No. 1, he must be held to have had 
constructive notice of the same. In an office like the respon 
dent’s, there was every facility of making an enquiry, every 
likelihood of attention being called to it and of the fact 
being placed beyond dispute as to which sums said by Madan 
Gopal to be time-barred were time-barred and owed this 
attribute to negligence ‘on the part of the appellant No. 1. 
When we “find on 2nd July, 1908, that the officials of the 
Maharajah are still playing with the matter and have not 
placed it beyond doubt, but suggest that on some points 
further enquiry is still called for, véde report of Lalji (2nd 
July, 1908), it seems to us that the only safe conclusion is 
that from whatever cause it may be, the officers have slept 
over the matter. They had knowledge of the fact so far 
back as 10th March, 1905, and having left it alone, it is they 
who are responsible, 

The Court of first instance was right in holding the claim 
so faras the appellants are concerned, to be time-barred. 
We might add that the view we take is in harmony with 
the view taken by the legislature in other acts where the 
question of notice is dealt with, as, for example, the Transfer 
of Property Act, section 3 ; but it is always safer to construe 
an Act by the words contained in that Act and in the General 
Clauses Act where the expressions may be defined: When it 
is brought to the knowledge of a creditor that a large sum of 
money is in imminent peril of being lost and that peril is- said 
to be due to the negligence of the agent, it is but common 
sense to infer that the matter is brought to the notice of the 
creditor, and that he has, if not actual, at any rate construc- 
tive notice of the same, 
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For the above reasons, we find that the claim as brought 
against the agent -is time-barred. We allow the appeal, set 
aside the decree of the court below and restore that of ‘the 
court of first instance. We donot think it a case in 1 which 
we should give the appellants their costs. . 


2 


P. L.-B. 3 : -~ ` Appeal allowed, 


MEGHRAJ AND ANOTHER 
-VEI SUS 


GANGA BAKHSH AND OTHERS.* 
Indian Contract Act (IX of 1872), section 16—Indebtedness of mortgagors 
“— No undue influence—Dominating the will of debtor. 

A mortgagor, before the mortgage, was indebted to the mortgagees. 
He executed the mortgage promising to pay compound interest at 24 per 
cent. with half yearly rests. Weld that in ‘the absence of any special 
circumstance from’ which an inference of undue influence could be drawn 
the previous indebtedness alone could not be said to have placed the 
mortgagees in a position to dominate the will of the mortgagor. Sundar 
Kuer v. Rai Sham Kı 1 tshen, 1. L. R., 34 Cal., 150, P. C., referred to. 

_ FIRST APPEAL from a decree of Pandit Kanhaiya Lal 
Subordinate Judge of.Meerut. 

Suit for enforcement of a mortgage. 

The material facts appear from the judgment. 

The court below reduced the rate of interest. 


The plaintiffs appealed. 
. M. L. Agarwala, for the appellants, 
Sundar Lal, for the respondents. 
The judgment of the Court was delivered by 
STANLEY, Č. J.—This appeal arises outof a suit to enforce 
payment of a mortgage debt by sale of the mortgaged pro- 
perty. The mortgage is dated the 28th of January, 1890, 
and was executed by the father of the defendants, who has 
since -died, in favour of the plaintiffs, to secure a principal 
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sum of Rs. 270, with compound interest, at the tate of 24 per 
cent, per annum. In their written statement the defendants 
do not admit the execution of the mortgage and they say 
that the rate of interest charged therein is excessive and penal. 
They further say that the plaintiffs obtained the mortgage 
in bad faith; and that the property comprised therein was 
not of greater value than Rs. 3,000, and was already subject 
to a possessory mortgage. The learned Additional Judge 
gave a decree to the plaintiffs for the principal amount of the 
bond but reduced the interest payable to simple interest at 
Rs. 20 per cent. per mensem. He surmised that the plaintiffs 
extorted more onerous terms from the mortgagor than the 
terms contained in earlier bonds, and that as the mortgagor 
was an illiterate man, he could hardly have realised the real 
nature of the agreement into which he was entering. ‘He 
then observes: “The original debtor is unfortunately dead, 
but it was for the plaintiffs to have produced some evidence 
that the terms of the bond with special reference to the 
interest and half yearly rests claimed were explained to him.” 
There is no evidence whatever on the record to show any 
undue influence on the part of the mortgagees, nor is there 
anything to show that thev took any unfair advantage of the 
mortgagor. It appears from the evidence that the property: 
had already been mortgaged. Reliance is placed upon the 
provisions of section 16 of the Contract Act (Act IX of 1872), 
which defines undue influence and provides in clause 3 
that “ where a person who is in a position to dominate the 
will of another, enters into a contract with him, and the 
transaction appears, on the face of it or on the evidence 
adduced, to be unconscionable, the, burden of proving that 
such contract was not induced by undue influence shall be 
upon the person in a position to dominate the will of the 
other.” It is contended that the mortgagees in the present 
case, who were creditors of the mortgagor, were in a position 
to dominate the will of the mortgagor, and that the court 
below was entitled to throw the onus upon the plaintiffs of 
showing that the contract was not induced by undue influence. 
We cannot take this view. As we have said there is no evi- 
dence of any actual exercise of undue influence by the mort- 
gagees and, indeed, the defendants did not allege any undue 
influence. There is no evidence of any special circumstance 
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from which an inference of undue wfluence could be legiti- 
mately drawn. All that we know is that the mortgagor was, 
prior to the mortgage, indebted to the mortgagees in a small 
sum of moriey. This indebtedness, we cannot hold, placed 
the mortgagees in a position to dominate the will of the 
mortgagor. In the case of Sundar Kuer v. Rat Sham 
Krishen (1), their Lordships of the Privy Council held that 
“urgent need of money on the part of the borrower. does not 
of itself place the lender in a position to dominaté his will 
within the meaning of section 16 of the Contract Act.” We 
are therefore unable to uphold the decree of ‘the court below. 
We allow the appeal, modify the decree of the court below, 
and allow the plaintiffs Rs. 2,611 in addition tothe sum 
already decreed to them. We extend the time for payment 
for a period of 6 months from this date. The plaintiffs will 
have their costs of this appeal and also the costs of the court 
below, including fees in this Court on the higher scale. 


_ Appeal decreed. 
(1) [1906] I. L. Rọ, 34 Cal, 150. 
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eae - HAR PRASAD anp OTHERS,* 
KARAMAT : 
Husain, J. Principal and agent— Negligence of agent—Liability for negligence. 


-Where the plaintiffs alleged that they purchased goods and directed the 
defendants to send them to a particular place and the goods were directed 
to other places on account of -which they suffered loss and claimed 
damages from the defendants who pleaded that the goods were misdiected 
through the negligence of Railway Officials, Aeld that the owneiship of 
the goods vested in the plaintiffs fiom the date of purchase and the defen- 
dants became their agents from that date. Heid further that the defen- 
dants in conttacting with the Railway contracted as agents of the plain- 
tiffs, irrespective of the fact whether they did or did not disclose the 
names of their principals and that they could only be held to be-hable to 
pay damages if negligence was brought home to them. 


` 


SECOND APPEAL from a decree of W. F. Kirton, Esq., 
Additional Judge-of Moradabad, modifying a decree of Babu 
Kauleshar Nath Rai, Munsif of Amroha. 


Suit for damages. 

The courts below decreed the claim. 
The defendants appealed. - 
Tej Bahadur Sapru, for the appellants. 
Gokul Prasad, for the respondents. 


The following judgment was delivered by 
Karamat KARAMAT HUSAIN, J.—The facts of the case are these :— 
eo: According to paragraph 5 of the plaint, ‘the plaintiffs’ shop, 
7 on the 31st December, 1907, purchased 200 bags of Bajra 
through the defendants’ agency and directed them to send 100 
bags to Amroha and 100 bags to Kanth; but the defendants’ 
agency, contrary to the direction, sent 100 bags to Kunwat 
in the State of Jaipore instead of Kanth. The plaintifs had 
to take delivery of their goods from Kunwat aforesaid. In 
this transaction they sustained an actual loss of Rs. "420 
which ought to be paid by the defendants, but they- are 
* S5. A. No. 739 of 1909. 


e 


/ 
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not inclined to do so, The plea in defence in respect of the 
above allegation was as follows :—“ The 200 bags of Bajra 
which Ram Sarup, a gomashta (agent) of.the plaintiffs and, 
Chandu Lal, son of Har Pershad, plaintiff, brought through the 
defendants’ agency, were despatched to -Amroha and other 
places by the said Ram Sarup and Chandu Lal themselves 
and not through the defendants’ commission agency. .If 
the plaintiffs sustained any loss in consequence of a fault 
of their agents, the contesting defendants cannot be held 
liable therefor”. The court of first instance dismissed the 
plaintiffs’ claim finding that the goods were sent to Kunwat 
through -the mistake of the station master or the goods clerk. 


-The plaintifis appealed and the lower appellate court -modi- 


fied the ‘decree of the court of first instance reversing it on 
the point‘above set forth. The lower appellate court remarks 
in ‘its judgment as follows :—“ There remains the one item 
which is the’ subject of appeal. It appears the plaintiffs 
purchased 200 sacks of grain and directed that half should 
be’sent to them at Amroha and half should be sent to Kanth 
which is a Railway station on the line between Moradabad 
and Nagina in the Moradabad district. Instead of this the 100 
sacks were sent to Kanwat in Jaipur State. The question is 
whois résponsible for this mistake and is the loss to fall on 
the plaintiffs or defendants? The lower court came to the 
conclusion that the goods clerk or station master, and I share 
this opinion. The lower court dismissed the claim of the 
plaintiffs. With this finding I do not agree since the Railway 
was the agent employed by, the defendants and were liable to 
them if they did not send the grain to the correct place. The 
defendants, through another firm, Chand Ram-Lachman Das 
who was acting for them, made over the grain to the Railway 
by one Topan Das”. The court further remarks :—“Topan 
Das was the consignor and either he or the Railway officials 
made a mistake in consigning the articles and it is not fair 
that the plaintiffs should be saddled with the cost of this 


mistake. If Topan Das can prove he gave the correct desti- - 


nation then he would recover from the Railway, and similarly 

the defendants could recover from him.” The above extracts 

from the judgment of the lower appellate court show that the 

view’taken by that court of the case is that the defendants 

are liable to the plaintiffs, and it is unnecessary to decide 
108 
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whether the mistake in sending the goods to Kanwat was 
due to the negligence of the defendants’ agency or of the 
servants of the Raliway. Having regard to the pleadings 
of the parties I find myself unable to agree with this view of 
the case, Paragraph § of the plaint in very unequivocal terms 
shows that as soon as the purchase was effected on the 31st 
December, 1907, the ownership in the Bajia purchased vested 
in the plaintiffs and that the defendants thenceforth became: 
their agents. ` That being so, the defendants in contracting 
with the Railway must be deemed to be contracting as agents 
of the plaintiffs irrespective of the fact whether they did or 
did not disclose the names of their principals. As the defend- 
ants in- the course of business acted as agents of the plaintiffs 
they can only be liable if negligence is brought home to them. 
It is, therefore, necessary to have a finding on the following 
issué which [ refer to the court below under the provisions 
of Order 41, Rule 25 of the Code of Civil Procédure. 


“ Were or were not the defendants guilty of any negligence 
in carrying out the directions of the plaintiffs with reference 
to the 100 sacks of Bajra 2” 


The court will be at liberty to take such additional evi- 
dence as the parties may adduce. Ten days will be allowed 
for. objection, 


Issue reometted, 
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BALDEO PRASAD 
Se versus, 

r KING-EMPEROR;: 
United -Provinces Municipalities Act (I of 1900, local), section 147— 
Prosecution under—Dectsion of Civil Court in favour of the accused. 

In accordance with a decree of the Civil Court passed in favour of 
B against the Municipal Board of Etawah, B erected certain buildings. 
The Board objected and the Civil Court ordered demolition of some of the 
buildings” and allowed others to remain. During the pendency of the 
proceedings in the Civil Court the Board instituted proceedings against 
B in the -Criminal Court. Ae/d that it was not open to the Board to 
presecute.B in respect of the buildings, pending the decision of the Civil 
Court and to continue the prosecution after its decision. 

_ The provisions of the Municipalities Act were not intended to enable 
~- Municipal authorities to override the decision of a Civil Court where that 
Court-had jurisdiction. 

CRIMINAL REFERENCE made by H. Dupernex, Esqr., 
L C. S., Sessions Judge of Mainpuri. * 


# 


Proceedings under the Municipalities Act. 
The facts of the case were as follows :— 


One Baldeo Prasad brought a suit against the Etawah Muni- 
cipality and ‘in the appellate court a decree was given under 
which the Municipal Board had to make’certain constructions 
and in default of their doing so, the applicant was to make 
them and recover costs from the Board. The Board.failed to 
comply with the decree and the appellant carried out the pro- 
visions of the decree and was allowed Rs. 37-8-0 costs from the 
Board. On the other hand the Municipality prosecuted 
the applicant while the execution proceedings were pending 
on the ground that ‘the erections were made without the 
permission of the Board. A Bench of Magistrates convicted 
the petitioner under section 147 of Act 1 of 1900 and the con- 
viction was upheld by the District Magistrate. The petitioner 
then applied in revision to the Sessions Judge who referred 
the case to the High Court with a recommendation that the 
conviction should be set aside on the ground’ that the 
Cr. Rey. No, 186 of 1910. -5 
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I 
Municipal Board could not convict the petitioner for having 
made constructions under the decree of a Civil Court. 


R. Malcomson (Assistant Government Advocate), in support 
of the conviction. 


The judgment of the Court was delivered by 


CHAMIER, J.—This is a reference by the Sessions Judge 
of Mainpuri in which he recommends that the conviction 
of Baldeo Prasad under section 147 of the United Provinces 
Municipalities Act should be set aside. The facts which 
are somewhat peculiar are as follows :—In a Civil suit between 
Baldeo Prasad..as plaintiff and the Municipal Board of 
Etawah as defendant, it was decided by the District Judge 
of: appeal that Baldeo Prasad was not entitled to close cer- 
tain drain in front of his house ; but that he might have the 
platform in front of his house connected with the public 
road by means of a staircase. The decree directed the 
Municipal Board to, erect the stair case within two months, 
in delault Baldeo Prasad was entitled to erect it himself and 
recover the cost of doing so from the Municipal Board. 
The Municipal Board took action, which they said complied 
with the decree. But Baldeo Prasad contended that the 
Board had not complied with the decree and hè proceeded to 
enlarge the stair case which the Board had built and to 
cover over a large part of the drain along the front ofthe 
house and also to erect what has been described as a vertical 
buttress in front of his house projecting afoot or more from 
the original front of the building. Having done this he 
applied to the ‘Civil Court for the cost incurred by him. 
An Amin was sent to the spot and feported that the cons-. 
tructions were in some respects in accordance with and in 
other respects contrary to the decree of the Civil Court. The 
District Magistrate says that the Amin’s report is flagrantly 
contrary to facts, but however that may be, the report- was 
laid before the Subordinate judge and he decided that some 
of the constructions should be removed and that the rest 
might stand. The Municipal Board have not appealed against 
this decision. But while these proceedings were going ‘on 
the Municipal Board by a resolution required Baldeo Pisad 
to dismantle the buttress and certain portions of the stair- 
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case erected by him. The resolution is not on the record 
nor is the Board’s subsequent order to Baldeo Prasad 
requiring him to dismantle the buttress and portions of the 
staircase. But we may assume for the purpose of this case 
that the proceedings of the Board were so farin order. The 
question is whether it is open to the Municipal Board to 
prosecute Baldeo Prasad in respect of the buttress and the 
stair case pending the decision of the dispute by the Civil 
Court and to continue the prosecution after the Civil Court 
decided the matter in favour of Baldeo Prasad. It seems 
to us that inasmuch as the Board were parties to the 
execution proceedings they should have appealed against 
the Subordinate Judge’s order if they considered that it was 
erroneous. It seems clear that the provisions of the Munici- 
pal Act were not intended to enable Municipal authorities 
to ovefride the decision of a competent Civil Court in a 
matter of this kind by means, of a criminal prosecution. 
We set aside the conviction of Baldeo Prasad and direct 
that the fine if paid, be refunded. 


n 


Conviction set aside. 
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Code of Civil Procedure (Act XIV of 1882), section 43—Portion of claim. . 
—-Intentional omrssion—Act V of 1908, O. 2, R. 2 (2). 

A right which a litigant possesses without knowing or having known 
that he possesses it cannot be regarded as a “ portion of his clairh,? 
within the meaning of section 43 of Act XIV of 1882. ` 

G, who was the tenant of a holding, died, leaving a mother and 
a daughter, both of the same name. The plaintiff sued the mother as 
representing G for arrears of rent for 1313 Fasli and obtained an -er 
parte decree. In respect of the year 1314 he sued the daughter and ob- 
tained a decree. The decree in respect of 1313 was set aside and at the 
rehearing the daughter was made a party. It was found that at the ‘time 
the plaintift brought the suit in respect’ of 1314 he was not aware that the 
daughter was the tenant in 1313. Æeld that the plaintiff having no know- 
ledge, when he brought his suit in respect of 1314, that the daughter was 
the tenant in 1313, could not be said to -have omitted to sue in respect 
of that year and the suit for 1314 was not barred by the provisions of O. 2, 
R. 2 (2) of Act V of 1908. ; 

APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice RICHARDS, confirming a decree of 
William Tudball, Esq., District Judge of Cawnpore, who con- 
firmed a decree of Babu Suraj Bhan Prasad, Assistant Collec- 
tor, Ist class, of Fatehpur. t 


Suit for rent, Question whether the suit was barred by - 
section 43 of Act XIV of 1882. ` 


. The material facts will appear from the judgment of 
STANLEY, C, J. $ 


The court of first instance gave the plaintif a decree 
which was affirmed by the lower appellate court. On second 
appeal the decree of the lower appellate court was upheld 
by the following judgment of 

RICHARDS, J.—It is clear that this appeal must fail on the only plea 
taken. It was not open to the plaintiff to sue for 1313 Fasli when the 
previous suit was instituted imasmuch as there was at that time a sub- 
sisting decree. The appeal is dismissed with costs. 


€ L. P. A., No. 1 of 1910. 


z 
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The defendant thereupon preferred a an appeal under 
section 10 of the Letters Patent. 


M. L. Agaiwala, for the appelait 
Tef Bahadur Sapru, for the respondent. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for rent 
for the year 1313 Fasli. The.defence set up was that the 
suit was barred by the provisions of section 43 of the old 
Code of Civil Procedure, a decree having been obtained 
against the appellant i in a suit instituted on the 1oth of Jan- 
uary, 1907, in respect of the rent for the year 1314 Fasli. 
The former tenant of the. holding was one Gokul Singh. 
He died leaving his mother.of the name of Batul Kuer and 
a daughter of the same name. They continued to reside 
on the holding of Gokul Singh. On the 17th of July, 1907, 
the plaintiff sued the mother, Batul Kuer, for the rent for 
the year 1313 Fasli, and obtained an. ex parte decree on 
the 31st of August, 1906. The rent for the succeeding year 
having fallen inio arrears, on the roth of January, 1907, the 
plaintiff sued Batul Kuer, the daughter for that rext, The 
plaintiff at this time had become aware that Batul Kuer, the 
daughter was or claimed to be the tenant. - This suit was 
also decreed ex parte. After this in March, 1907, Batul Kuer; 
the daughter, ‘filed an application in the suit relating to dis 
arrears of rent for 1313 Fasli, under section 108 of the old 
Civil Procedure Code, asking for a rehearing of that suit. 
That application was rejected on the ground that slie was 
not a party to the suit. Upon this Batul Kuer, the mother, 
applied for a rehearing of the case on the 27th March, 1907, 
and the rehearing was granted. Then the plaintiff applied 
to have Batul Kuer, the daughter, made a defendant and she 
was added as such on the 17th of May, 1907, and a notice 
was served on her on the 27th of May, 1907. The result was 
that the court gave the plaintiff a decree as against Batul 
Kuer, the daughter. This decision was upheld by the lower 
appellate court, whereupon a second appeal was preferred 
to the High Court with the result that the decision of the 
lower court was affirmed. The present appeal under the 
Letters Patent has now been preferred and the sole ground 
on which the appeal is supported is that the plaintiff was 
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aware on the 1oth of January, 1907, when he instituted his 
suit for the arrears of rent for 1314 Fasli, that Batul Kuer, 
the daughter, was tenant of the holding and omitted to sue 
her for the-rent of 1313 -Fasli. It appears to us that the 
fallacy in the argument in support of the appeal lies in the 
fact that there is nothing to show that the plaintiffthad any 
knowledge, that Batul Kuer was tenant in the year 1313 
Fasli. On the contrary, the fact that he had instituted a 
suit against Batul Kuer, the mother, as tenant on the 17th 
of July, 1906, and obtained a decree against -her er parte 
shows that he had not any sucłĦ knowledge. It is true that 
on the 1oth of January, 1907, he was aware that Batu] Kuer, 


the daughter, was or claimed to .be then tenant, but from 


this we cannot infer that she was tenant, during the previous 
year, A plaintiff isnot under such circumstances barred by the 
provisions of section 43 of the former Code of Civil Proce- 
dure, corresponding to Order II, Rule 2, sub-section 2 of Act 
V of 1908. That section provides that “Ifa plaintiff omits 
to sue in respect of or intentionally relinquisues, any portion 
of his claim, he shall not afterwards sue in respect of the 
portion so omitted or relinquished.” If, at the time of the 
institution of the suit for the arrears of rent for 1314 VIZ., 
the 1oth of January, 1907, the plaintiff was not aware that 
Batul Kuer, the daughter, was the tenant, he cannot be said 
to have omitted to sue for the rent of 1313 Fasli, within the 
meaning of the section. In the case of Amanat Bibi v. Imdad 
Husain(') their Lordships explained the meaning of section 7 
of Act VIII of 1859, which corresponds with the section now 
under consideration and observed in the course of their 
judgment as follows :—“ It appears to us that the fair result 
of the evidence is that at the date of the former suit the 


respondent was not aware of the right on which he is now __ 


insisting. A right which a litigant possesses without know- 
ing or ever having known that he possesses it, can hardly 
be regarded as a “ portion of his claim ” within the meaning 
of the section in question.” We, are therefore, of opinion that 
the decision of the learned Judge of this Court affirming the 
decision. of the court ‘below is correct, and we dismiss the 
appeal with costs. . SE 
(1) [1888] L. R., 15 I. A., 106, S. C. I L. R, 15 Cal, 800. 
i i Appeal dismissed, 


` 


` 


s 
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MALIK MUHAMMAD AYUB. 
versus . 
MALIK MUHAMMAD MAHMOOD AND -OTHERS* 
_ Civil Proceiture Code ( Act V of 1908), section 115--Order granting. 
an application to sue rn forma pauperis—Revision. 
An order ofa Subordinate Judge eset an application to sue in 
Jorma pauperis cannot be revised. 
-CIVIL REVISION against the Sede: a Babu PER, Chandra 
Vasu, Subordinate Judge of Allahabad: : 
Revision of an order granting application to sue as a 
pauper. : 
The material facts will appear from, the judgment. 
J. N. Chaudri, (with him Moti Lal Nehru, and Satya 
Chandra Mukerji), for the applicant. . 
Satish Chandra Banerji (with him Mahammad Ishaq), for 
the opposite party. 
The following judgments were delivered : — 


KARAMAT HUSAIN, J.—This was an.application to revise 
an order passed by the learned Subordinate Judge of Allah- 
abad granting an application to sue in forma pauperis, The 
ground taken is that there was no valid presentation of the 
application to sue in form pauperis and the court below was 
bound to reject it. At the hearing of this, revision prelimi- 

nary objection is taken that in asmuch as the order is an 

iriterlocutory order, it-cannot be revised. In support of this 
coritention’ reliance is “placed on Harsaran Singh versus 
Muhammad Raża (1) and on Bhulneshri-Dat v. Bidiadhis (*) 
‘In the latter case STRAIGHT and OLDFIELD, JJ., following the 
rulings of this Court held “that they could not interfere in 
‘revision with the; Subordinate Judge’s ordey refusing the ap- 
plication of the petitioners to, sue in forma pauper is” The 
learned Advocate for the applicant relies on Faiz Muhammad 
_.2 19 Civil Rev, No. 101 of 1909. 

(1) [1881] 1. L. R., 4 All, 91. 

(2) [1882] 2A. W. N. 69. 

` 104 7 
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Khan v. Aziz-un-nisa(')in which a single Judge of this Court 
came to the conclusion that a revision of an order rejecting 
an application to sue in forma pauperis would lie to -this 
Court. This case was followed by BANERJI. J. in Musammat 
Changia v, Joti Prasad?); i in which an application for revision 


of an order of the District Judge rejecting an application in 
Jorma pauperis was allowèd. The learned Advocate for the 
applicant also'relies on Ghulam Shabbir v. Dwarka Prasad 
(8), which lays down that the High Court could interfere in 
revision under section 622 of Act XIV of 1882, although it 
was possible that the matters complained of might be 
grounds for a separate suit, and also on Debi Das v. Ejaz 
Husain (*) which lays down that the revisional powers of the 
High Court will not invariably be confined to matters in respect 
of which no ather remedy is open to the party aggrieved. 
Having regard to the course of decisions of this Cout I am 
of opinion that the preliminary objection taken by the learned 
Advocate must prevail. A distinction, however, is to be 
drawn between the cases in which an application in forma 
pauperis is rejected and cases in which it is ‘granted. : When 
it is rejected the “case” of the applicant comes to an end 
and is to be governed by the rulings in Weekly Notes, 1893, 
page 218 and in Civil Revision No. 24 of 1910, decided on the 


eae of.May, 1910. But when the application is granted the 


“case” of the pauper is not in my opinion- decided within 
the meaning of section 115 of the new Code of Civil Pro- 
cedure, Following, therefore, the rulings in I, L. R, 4 All. » P- 
gl and in W. N., 1882, p. 69, I would give effect.to - ‘the proli 
minary abjection and dismiss the application, 


~ CHAMIER, ].—I agree. Under the present Code of Civil 
‘Procedure it seems to be quite ‘clear that the “case” must 
have been ‘decided before the High Court can interfere .in 
stevision. Iam not prepared to subscribe to the view that no. 
pre can be a “case” unless it terminates in a decree, 


_ But giving the word “case” the widest meaning that was 
‘given to that word in section 622 of the Code of 1882, ‘Tam 
(1) ‘[1893) 13 A. W. N., 218. a4 
(2) Civil Revision No. i4 of r910, decided ón the 24th of Miya 91o- 
(3) [1895] I. L. R., 18 AH, 163. : 
(4) [1905] 1. L. R., 28 All, 72. 
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unable to hold that ‘the order‘ against :which this application 
for. révision ‘is presented ‘decided : any, “case.” It appears 
-tome that there is a..clear distinction. between ‘the case 
-fan application for permission ‘to sue. or appeal in forma 
pauperis being dismissed or rejected .and- case in which a 
similar application is.allowed. .In the former it may be said 
‘that-the case had: been decided, while in the latter the order 
appears to be_merely interlocutory. © .. .: 


By THE CouRT.—The application ` is’ rejected with costs 
including fees on the gher scale, Pers 


aed oe 


. RAM SUKH RAI 
versus. 
MAHADEO RAI AND OTHERS.* 


Criminal . Procedure Code (Act V of.. 1898), section POE 
98 Ea p \ Accused of an offence, . 


as 


tas Sl E 


MiSs S ee 


oe, By: section 250, Criminal Procedure Code, an order for ‘compensation 
can only be made ina ‘case instituted bya complaint | to a Magistrate or 
mformation given’ to a police ‘officer that certain person has committed an 
-offence with a view ‘to his- taking action, When a‘ complainant filed a 
Petition ‘asking the: Court to take- security from the-accused to keep the 
‘peate but the ‘allegations’ were found to be untrue, eld that the com- 
plainant could not be required to pay compensation to the accused inas- 
much as he did not.charge him with any offence. Re Govind Hanmant, 
I. L. R., 25, Bom., 48 approved’  Queen-Bmpress v Lakh, itat, I L. R., 

15 All. e 365, referred to. 

. CRIMINAL REFERFNCE made by, Pandit Ram Autar Pande, 


‘Sessions Judge of Azamgarh. ,; 


‘Proceedings for. security’ to’ ‘keep the péace, 
“The ihaterial facts will appear from the judgment, 
The parties were ‘unrepresented. i 

” The judgment of the Court was delivered by 
BANERJI, J.—Ram Sukh Rai- made an- application to a 
Magistrate ofthe first-class, asking him to order Mahadeo Rai 
and nine others to furnish -security to keep the Peace, The 
me Criminal. R Ref. 269 ofi 1910. 


“A pplication rejected. 
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CRIMINAL. Magistrate held an inquiry and being of opinion that the: 


we l allegations.of the applicant were untrue, ordered the discharge- 


OSTR of Mahadeo Rai and others. He then directed. Ram Sukh. 
M Rai to pay Rs. 50, as compensation. to Mahadeo Rai and 
MAHaDEO Ral. thers, The order was apparently made under section 250- 

Banerji, J of the Codé of Criminal Procedure. The learned Sessions 


‘. ~ Judge has referred the case to this Court with the recom- 
mendation that the order be set aside as illegal. 1am of 
opinion that the order is clearly illegal. By section 250 an 
order for compensation can be made only in cases instituted - 
by a complaint as defined in the Code or upon information 

l given by a Police’ officer to a Magistrate, where a person is. , 

\ accused of an offence triable by a Magistrate. A complaint 

; according to the definition of the term means an allegation l 

ae made to a Magistrate with a view to his taking-action that 
some person has committed an offence, and an offence means 
any act or omission punishable by any law for thé time being’ ’ 

. in force. In this case, Mahadeo Rai and others were not. 
accused of having committed any offence. The only com-. ` 
plaint -against them was that they were likely to commit a. 
breach of the peace, so that section 250 has no application. to. 
a case of this kind. This was held by the Bombay High 
Court in Re Govind Hanmant (1). In Queen-Empress vw. > 
Lakhpat (2) this Court held that the award of compensation 
made ina case in which an application had been made to a. 

í - Magistrate with a view to his taking proceedings under section. 

110 of the Code of Criminal Procedure, is illegal. The order- 
-of the Magistrate in this case was therefore clearly illegal. I 
accordingly set it aside and direct that the amount of com- 
pensation, if paid, be refunded. 
: Soa Order set aside.. .. 
- : (1) [1900] L L. R., 25 Bom, 48. 
` (2) -[1893] Í L. Rọ, 15 All., 365. 
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versus À 1910. 
GANGA SAHAI AND ANOTHER* a say a 
May, 17. 
Indian Contract Act IX of 1872), section r6— Undue influence—No * i 
e vrah ; a y i RICHARDS, J. 
plea of— Whether Court justified in reducing interest. TUDBALL, J. 


It is only under section 16 of the Contract Act that a court has 
power to interfere with a contract entered into by the parties. That section 
is only limited to contracts induced by undue influence. 

The provisions’ of section 16.of the Contract Act apply only where-the 
lender is in a position to dominate the will of the borrower, and it, is only 
in such cases that a presumption arises that a transaction was induced 
by undue influence. 

In a case where the defendants pleaded that the rate of interest was 
very high but did not make any allegation of undue influence, and ‘the 
court below, on the view that it could interfere with a bargain as “uncon- 
scionable even in the absence of undue influence or penal clauses, reduced 
the interest, held that the court below was not justified in reducing 
the interest. : ' EE 

SECOND APPEAL from the decree of Louis Stuart, Esq., 
District Judge of Meerut, affirming the decree of Soti 
Raghubansa Lal, Subordinate Judge of Meerut. 


‘Suit to enforce two mortgages. 


The facts were briefly these :— i Ze 


The defendant No. 1, who’ was the father of the 
other defendants, had executed in favour of the plaintifts 
two mortgage-deeds for Rs. 215 and Rs. 99 on August 
5, 1897, and December 5, 1899, respectively. The rate 
of interest in the first deed was Rs. 1I-14-0 per cent, 
per mensem, compound interest, with annual rest.’ There 
was a similar stipulation for compound interest in the second 
bond, but the rate agreed upon in this case was s. I-10-0 
per cent. per mensem. The defendants had paid only Rs. 150, 
so.the plaintiffs sought to recover the balance. The defen- 
dants pleaded, zmier alia, that the rate of interest and com- 
pound interest entered in both the bonds were very severe and 
penal ; and it was not enforcible by the court. | 

i ° S.A. No. 913 of 1901. i 
i l ` 105 
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The courts below decreed the claim, but allowed interest 


at the rate of 2 per cent. per mensem, simple interest only. 
The judgment of the District Judge was as follows :— 


“In this matter the learned Subordinate Judge has reduc- 
ed the rate of interest on two bonds as unconscionable. The 
appellants appeal against the“ reduction. The „defendants 
pleaded that the rate of interest was hard and unconscionable, 
but even had they not done so, it has been laid down in 
Poma Dongra v. William Gillespie (1) and Balkishan Das v. 
Madan Lal and others (2) that a court can suo motu reduce | 
interest as unconscionable. It has been laid down that in 
the ease of an unconscionable bargain’a court can interfere, 
in absence of undue influence or penal clauses, to’ reduce 
interest. Amongst many decisions to that effect may be 
mentioned Kirpa Ram v. Samiuddin Ahmad K. hanl); Kunwar 
Rant Lal v. Nilkant (4) and Kapa Mokhan Singh v. Raja Rup 
Singh (5). 


There can thus be no doubt as to the fact that the learn- 
ed Subordinate Judge has discretion to reduce interest, It 
remains to be decided whether he exercised that discretion 
wisely. The facts are as follows on this point:—One ‘bond 
is dated 5th August, 1897, and was for Rs. 215. The other 
is dated 5th December, 1899, and was for Rs. 99. The learn- | 
ed Subordinate Judge has awarded simple interest at Rs. 24 
per cent. and the total decree is for Rs. 780, as Rs. 150 have 
already been repaid. The appellants will receive in. all 
their principal and twice as much again as interest. The 
security appears ample. Under the circumstances I consider 
that the learned Subordinate Judge exercised his discretion 
wisely. I dismiss this appeal.” 


The plaintiffs preferred a Second Appeal. 


S. C. Banerji, for the appellants:—The courts below 
were wrong in making a new contract for the parties. There is 
no suggestion in the written statement that any undue influ- 
ence had been exercised upon the mortgagor or that there was 

(1) [1907] I. L R., 31 Bom, 348. 

(2) [1907] 27 A. W. N., 55. 

(3) [1903] I. L. R., 25 AIL, 284. We : 

(4) [1893] L. R., 20 I. A. 112. s.c. I. L. Ri 20 Cal, 843, P.C. 
(5) [1893] L. R., 20 I. A., 127. s GI. L. R., 15 All, 352, P. C- 
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fraud or any other inequitable circumstance. The rate of 
interest was a matter of contract, the parties entered into 
it with their eyes open, and unless a case were made out 
within the meaning of the amended section 16 of the Indian 
Contract Act, the court could not interfere simply because 
in its opinion the rate was high. 

Dhanipal Das v. Maneshar Bakhsh,[1906] 1. L. R., 28 All, 570, at 
583, P. C. 

The Allahabad cases relied upon by the court below are 
distinguishable, and so far as they purport to lay down certain 
equitable p-inciples upon the strength of some old cases, 
they can no longer be supported. 


Compound interest is not penal, nor does the fact of 
the débtor’s necessity establish by itself a case ‘of undue 
influence. ; 

Sundar Koer v. Rat Sham Krishen, [1906] I. L. R., 34 Cal., 150, P. C. 
_+ Reference was also made to 

Meghraj v. Hargayan, S. A. No. 891 of 1909, decided on the 16th of 
May, 1910.* . 

The respondents did not appear. . 

The judgment of the Court was delivered by 
_' RICHARDS, J.—This appeal arises out of a suit on foot of 


_ two mortgages. The rate of interest was Re. I-14-0 per cent. 


per mensem with yearly rests. The first bond was dated the 
sth of August, 1897, for Rs. 215 and the second was dated 
sth December, 1899, for Rs. 99. The total amount claimed 
was Rs. 1,270-9-0 after allowing payment of Rs. 150. The 
only question is whether or not the court below was justified 
in reducing interest from the contractual rate of Rs. I-14-0 
per cent. per mensem compound interest with yearly rest to 
Rs. 24 per cent. per annum simple interest. The learned 
Judge says : “ The defendants pleaded that the rate of interest 
was hard and unconscionable,’ and he then goes on to cite 
cases upon which he relies as authorities. for the proposition 
that the court can of its own motion reduce interest as un- 
conscionable. He says: “It has been-laid down that in the 
case of an unconscionable bargain a court can interfere 
in the absence of undue influence or penal clauses to 
reduce interest. There can be no doubt that the learned 
Subordinate Judge had discretion to reduce interest.” It will 
®Since reported : aze p. 655. 
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be seen that it was neither pleaded nor proved that there was 
any undue influence or any penalty. In thejudgment of this 
Bench delivered on the 16th of May, 1910, in Second Appeal 
No. 891 of 1909, we pointed out that the power of a court to 
interfere with contracts is limited to the provisions of. the 
Contract Act. There are dicta to be found in the case of 
Balkishen Das v. Madan Lal, (1). Kirpa Ram v. Sami-ud-din 
Khan (2), which seem to us liable to misconstruction. These 
dicta must be read in conjunction with the facts of the cases. 
We therefore think it right to refer to the decision of their 
Lordships of the Privy Council in the case of Dhanipal Das v. 
Maneshar Bakhsh Singh (8). At page 583 of the report their 
Lordships referring to the decision of the Subordinate Judge ` 
which had been confirmed by the Judicial Commissioner of 
Oudh said as follows :—“ The Subordinate Judge was wrong in 
deciding the case in accordance with what he supposed to be 
English equitable doctrine. He ought to have considered the 
terms of the amended section 16 only.” The’Contract Act is 
referred to. It is quite clear that it is only under section 16 
in cases like the present that the court has power to interfere 
with a contract entered into by the parties, The section is 
limited to contracts induced by undue influence. A contract 
induced by undue influence is defined by section 16, clause (1) 
of the Contract Act. Clause (3) is the only clause which 
refers to unconscionable bargains, and in applying the provi- 
sions-of the section it will be seen that it is only where the 
lender is in a position to dominate the will of the borrower 
that a presumption arises that a transaction which on the face 
of it appears to be unconscionable was induced by undue 
influence. In the present case, as already pointed out, undue 
influence was neither pleaded nor proved, nor is there any- 
thing whatever to show that the plaintiffs were in a position 
to dominate the will of the borrowers, Under these circum- 
stances we allow the appeal and modify the decrees of the 
courts below by decreeing the plaintiffs’ claim in full. As the 
rate of interest was in our opinion very high, we allow no 
interest from the date of suit. The appellants must have 
their costs, 3 l i 
B. K. M. : _ Appeal allowed, 
(1) [1907] 27 A. W. N., 55. (2) [1903] I. L. R., 25 All, 284. ` 
(3) [1906] I. L. R., 28 Al., 570, 
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BISHESHAR BHATTACHARYA 
Versus 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1895), section 556— Magistrate 
ordering prosecution as president of octroi sub-committee—Personally 
interested—Jurisdiction. 


A Magistrate, as the president of octroi sub-Committee, ordered the 
prosecution of the accused, and with the consent of the accused tried the 
case himself. Æeld that the Magistrate must be deemed to have been 
personally interested within the meaning of section 556, Criminal Proce- 
dure Code, and was not qualified to try the case of the applicant, whose 
consent could not confer jurisdiction upon him. 

CRIMINAL REVISION against the order of A. P. Collett, 
Esq., Joint Magistrate of Benares, 


Criminal proceedings for evasion of octori duty. Question 
of the Maigstrate’s jurisdiction to try the case. 


The material facts are set out in the judgment. - 

Satya Chandia Mukerji (with him Surendra Nath Sen), 
the for applicant. 

R. Malcamson (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 

CHAMIER, J.—This is an application for revision of an or- 
der of the Joint Magistrate of Benares, convicting the applicant 
of evading the payment of octroi, an offence punishable under 
section 69 of the United Provinces Municipalities Act, and 
sentencing him to pay a fine of Rs. 20. It has been contended 
before me that the articles in respect of which the applicant has 
been convicted are not subject to octroi. In view of the order 
which I am about to pass, I express no opinion upon this point. 
The question which I have to decide is whether the Magistrate 
had jurisdiction to try the case. In his order he says : “I would 
note that at the first hearing I asked Counsel for the defence 
to apply for the transfer of the case as the prosecution had 
been initiated by me ex-officio as the president of the octroi 

*Cr. Rev. No. 239 of 1910. 
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sub-committee. He elected to let the case remain in this 
court.” It is quite clear that if the case falls within section 
556, Criminal Procedure Code, as is now contended by the 
applicant, the Magistrate was debarred from trying the case, and 


KinG-Emprror, ‘Consent of the applicant could not confer jurisdiction upon 





Chamier, J. 


him. The only facts which need be stated are that some cor- 
respondence passed between the applicant and the Octroi 
Superintendent ending with a letter from the applicant, dated 
the 2nd of March, 1910, in which he declined to give any further 
information. The whole correspondence was then-laid before 
Mr. A. P. Collett, who was president of the octroi sub-com- 
mittee of the Municipal Board. The file does not show that 
the papers were laid before him as president of that sub- 
committee; but the fact is admitted and there can be no doubt ` 
about it. On the file he wrote as follows :—“ Whether the 
goods are dutiable or not, it seems that the importer’s correct 
procedure was to pay and then appeal to the Board. If the 
importer still persists that the goods are not dutiable, it is a 
question best decided by a court,'and he should be prosecuted 
in order to have it finally settled.” 


On that the Secretary of the Board noted at once “ prose- 
cute,” and sent the papers to the Octroi Inspector who made 
them over to a Mukhtar in order that a complaint might be 
drawn up. The complaint was ultimately presented to Mr, 
Collett. ` It is quite clear to me that Mr. Collett’s order was. 
intended to be and was understood to be an order for the pro- 
secution of the applicant. It is not a case like that of Emperor 
v. Mohan Lal(*), in which the Magistrate concerned was 
merely one of a body of members of the Municipal Board who 
did not direct the prosecution but merely handed in a recom- 
mendation, upon which the Chairman of the Board took action. 
In that case, KNOX J., referred to and distinguished the case 
of Emperor v. Ahmad Husain, decided by the present learned 
Chief Justice. He observed that in Ahmad Husain’s case it 
was alleged that the Joint Magistrate who tried the case was 
the Chairman of a special meeting of the committee which 
ordered the prosecution of the accused. The present case is 
stronger than that of Ahmad Husain, for Mr. Collett does not 
seem to have acted with the sub-committee, but alone and on 

(1) [1904] I. L. R., 27 All, 25. 
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his own responsibility. It was contended that the case fell rather Criminar. 
within-the explaaation to section 556 than within the illustra- ioio. 
tion to that section. The difference between the two classes aaa 
of cases was pointed out by STRACHEY, C. J., in Jvzyat BHATTACHARYA 
Husain (1). In the course of his judgment he says: “ It has, seu rence: 
however, been contended that he is disqualified on the ground X iiss 
of the principle embodied in the new illustration to section 
556. That illustration is as follows :— A, as Collector upon 
consideration of information furnished to him, directs the pro- 
secution of B for a breach of the Excise Laws. A is disquali- 
fied from trying this case as a Magistrate” The illustration 
simply embodies the: principle that a man cannot be both 
“as, prosecutor and judge in the’same case. What the section 
‘shows is that if a magistrate ora judge is: merely connected 
` with a case by reason of his discharging some other public 
function, or is concerned with it in some public capacity he is 
not, on that ground alone to be deemed pêrsonally interested 
in the case. Rut if, in addition to a connection of that sort, 
he, in some capacity dutside his magisterial or judicial func- 
.-tions, orders or directs the prosecution of a person for an 
offence, then he is deemed to be personally interested in the 
case. and he cannot try it as magistrate or judge. The dis- 
tinction is between having merely some public or official con- 
nection with.a case and ordering or directing the prosecution 
in some extra-judicial or extra-magisterial capacity.” In the 
present case, as I have said, the magistrate ordered the pro- 
secution of the applicant, I cannot accept the suggestion 
that the prosecution was directed by the Secretary. He 
treated Mr. Collett’s endorsement as an order to prosecute 
and merely set the machinery in motion. In accordance with 
"the décisions which F have mentioned I hold that the Magis- 
trate in this case must be deemed to have been personally 
interested within the meaning of section 556, Criminal Pro- 
cedure Code, and therefore was not qualified to try. the case 
of the applicant. I set aside the conviction and direct 
that the case be retried by the District Magistrate or by some 
competent Magistrate nominated by him. 





Conviction set astde—Retrtal ordered, s 
` (1) [1899] 19 A W. N., 74. 
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MUHAMMAD IBRAHIM 
Versus 
NAKCHED RAM.* 
Transfer of Property Act (IV of 138 ). section 55 (2)\—Sale-deed— 
Warranty of title—Interest sold whether a subsisting interest. 


A rrior mortgagee brought a suit for sale of the mortgaged property 
without making puisne mortgagees parties to the suit. He had the 
property sold and purchased it himself. He then brought a second suit 


-against the.puisne mortgagees who were three and joint. The suit ‘was “o 
compromised, the latter agreeing to pay a certain amount , and the com- ` ~“ 


promise was embodied in a decree. One of them, S, paid his one-third 
share of the money and recovered possession of a third share of the pro- 
perty. Another, N, paid the other two-thirds and took -possession of the 
rest of the property. N sold this two-thirds share to P. The third 
puisne moitgagee, B, who was a brother of N, brought a suit against 
P. and recovered half of the two-thyrds share. Ina suit for recovery, of 
half the sale price by P against N, Ae/d that while the reference to the 
decree and the compromise in the sale-deed Operated to save the vendor 
from a charge of fraud, it was quite insufficient to relieve the vendor from 
the obligation imposed upon him by section 55, clause 2, of the Transfer 
of Property Act. : i 

SECOND APPEAL against the decree of F. D. Simpson, 
Esq., I.C. S., District Judge of Gorakhpur, setting aside 
the decree of Babu Jogendra Nath Chaudhri, Munsif of 
Basti. 


Suit for compensation for breach of covenant for title. 


The question in this appeal was whether the respondent 
was liable to pay any damages for breach of a covenant ‘for 
title. 


The facts of the case appear sufficiently from the judgment 
of the Court. 


M. L. Agarwala (with him Sital Prasad Ghosh), for the 
appellant, contended that the respondent was liable to 
damages as he must be deemed to have given a warranty of 
title under sub-section (2) of section 55 of the Transfer of 
Property Act, 1882, In the sale-deed he described himself to 


°S. A. No 882 of 1909. 
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be the szalik in possession of the property he purported to sell, 
whereas he was not the full owner of a portion of it. It was 
immaterial whether the appellant “knew or ought to have 
known exactly what he was buying.” 


Baldev Ram Dave (for Iswar Saran), for the respondent, . 


contended that under section 55, sub-section (1), clauses (a), (0) 
and (c) of the Transfer of Property Act, 1882, the respondent 
was bound to disclose any material defect in the property 
‘sold of which the appellant was not aware and which he could 
not with ordinary care discover. Upon the finding of the 
court below, it was clear that the appellant “either knew or 
ought to have known exactly what he was buying.” In the 
recital in the sale-deed, the respondent expressly referred to 
_the redemption decree and the compromise and according 
to the finding the said documents were shown to the appel- 
lant. (Vide clause (6) of sub-section (1) ,of section 55 of the 
Transfer of Property Act). There was no fraud on the part of 
the respondent. The word “ malik” in the operative part of 
the deed simply meant such ownership as he had under the 
deeds recited before. The implied covenant under sub-section 
(2) of section 55 might be excluded by proof that the buyer 
‘having knowledge of the facts was content to take such title 
as-the seller in fact had. He referred to 
Shivram Govind v. Bal Daji, [1902] I. L. R., 26 Bom, 519. 

From the decree and the compromise it was plain—that 
the respondent was only “a mortgagee of a portion of the 
property and the appellant must me deemed to have bargained 
for that title only. 

„M. L. Agarwala, for the appellant, was not heard in 
reply. 

The judgment the Court was delivered by 

GRIFFIN, J—This appeal arises out of a suit to recover a 
sum of Rs, 878-1-0, the balance of the price paid for a share 
in a village under the following circumstances. The entire 
village was mortgaged in the first instance to one -Parsotam 


Das. It was subsequently mortgaged usufructuarily to ` 


three persons, named, Sheodat, Nakchhed and Balak Ram. 

Parsotam Das brought a suit against the mortgagor for sale, 

` obtained a decree, and when the village was put up for 

sale, he purchased it himself. He had not made the puisne 
106 
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mortgagees parties to this suit, He then brought a second 
suit against the puisne mortgagees. That suit was 
compromised, and it was agreed between the parties 
that the puisne mortgagees were to pay Rs. 2,065 in re- 
demption of Parsotam Dass mortgage. In pursuance. of 
this compromise Sheodat paid one-third of Rs. 2,065 and 
obtained possession of one-third of the village. Nakchhed, 
the defendant in this suit, paid the remaining two-thirds of 
Rs. 2,065 and obtained possession of two-thirds of the village. 
This two-thirds share he sold to the plaintiff for a sum of 
Rs. 3,199. Then Balak Ram, who is the brother of Nakchhed, 
brought a suit against Nakchhed and the plaintiff to recover 
one-third share of the village on payment of one-third of 
Rs. 2,065. The suit was decreed. and the money was paid, 
and the one-third share of the village was taken out of the 
plaintiff’s possession. The plaintiff in this suit sought to recov- 
er one-half of Rs. 3,199 less Rs. 721 already received. The suit 
was decreed by the court of first instance. [he lower appellate 
court dismissed the suit. The learned District Judge held that 
the plaintiff either knew or ought to have known exactly what 
he was buying ; that the sale-deed in the plaintiff's favour con- 
tained references to the decree of the 5th of March, 1904, and 
the compromise, and that these references were quite sufficient 
to put the plaintiff upon an enquiry as to the defendang’s title. 
Holding that the plaintiff knowingly bought a defective title, the 
learned District Judge dismissed the suit. On second appeal 
to this Court it is contended that having regard to the pro- 
visions of section 55, clause 2, of the Transfer of Property 
Act, the plaintiff was entitled to the relief he asked for. Sec- 
tion 55, clause 2, is to the following effect :—" The seller shall 
be deemed to contract with the buyer that the interest which 
the seller professes to transfer to the buyer subsists and that 


‘he has power to transfer the same.” We have had the sale- 


deed in the plaintiffs favour read to us, It begins by a 
reference to the decree and compiomise under which Nakchhed 
obtained possession of two-thirds of the village. In the opera- 
tive part of the document, it in clear and unambiguous terms, 
transferred to the plaintiff the full rights of ownership in the 
two-thirds of the village free from all incumbrances. We 
think that while the reference to the decree and the compro- 
nuse in the beginning of the sale-deed would operate to save 
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the vendor from a charge of fraud, they were quite insufficient 
to relieve the vendor from the obligation imposed upon him 
by section.55, clause 2 of the Transfer of Property Act. 


‘We are of opinion that the decision of the court of first 
instarice was the right one. Weallow the appeal, set aside 
the decree of the lower appellate court and restore that of the 
court of first instance. The appellant will have the costs in 
this- Court and in the lower appellate court including, in this 
Court,-fees on the higher scale. ~ 


AS - Appeal decreed, 


RAM PARGAS UPADHIA AND OTHERS 
VEVSUS, i 


ge SOOBA UPADHIA AND OTHERS.* 


Redemption—Sub-mortgage by a mortgagee—Occupancy holding— Transfer 

-before the Agra Tenancy Act came into force—Rig ight of morigagee 

to redeem—General Clauses Act (I of 1904, local), section 6. 

‘Rights which acctued before the Agra Tenancy Act came into force 
are not prejudiced by that enactment. 

A mortgage of an occupancy tenancy executed prior to the coming 
into operation of the Agra Tenancy Act ts valid. Such a mortgagee 
has all the rights of a mortgagee including a right to transfer his mortgage 
and also a right to sub-mortgage. 

A mortgagee of an occupancy holding and a transferee from him 
have a power to redeem the mortgage. Harnandan Rai v. Nakchedi 
Rai, |1996] 26 A. W. N., 302, distinguished. 

SECOND APPEAL from a decree of Munshi Chhajju Mal, 
Subordinate Judge of Ghazipur, reversing a decree of Babu 
Kalka Singh, Munsif of Ballia. 


Suit for possession by the transferee of a mortgagee of 


an occupancy holding by redemption of a sub-mortgage. 

The facts are these :— 

One Balgobind- Rai-(defendant No. 6) mortgaged his 
occupancy -holding to Raj Kumar (defendant No. 5), on the 
2oth of July, 1881. Raj Kumar sub-mortgaged-portions of 

® S, A. No. 831 of 1909. 
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the tenancy to the appellants (defendants Nos. I—4)in 1899 
and 1904, respectively. The plaintiff purchased the mort- 
gagee rights of Raj Kumar on the 7th of July, 1907, and sued 
for possession by redemption of the sub-mortgagees. The 
court of first instance dismissed the suit. The lower appel- 
late court decreed the claim. 


The defendants preferred a Second Appeal. 


S. A. Haidar (with him Muhammad Ishaq, for whom 
Sital Prdsad Ghosh), for the appellants, contended that the 
transfer in favour of the plaintiff was illegal, having been 
made after the coming into operation of the Agra Tenancy 
Act. He further submitted that those occupancy tenants 
who had acquired their rights prior to the passing of Act II 
of 1901, could not transfer their rights after the coming into 
force of the said Act, and consequently the mortgagee of an 
occupancy. holding could not legally transfer his rights when 
the said Act was in force. He relied on 

Banmali Pande v. Bisheshar Singh, [1906] I. L. R, 29 All, 129, 
and on : - 
Harnandan Rai v. Nakchhedi Rai, (1906) 26 A. W. N., 302. 
M.L. Agarwala (with him Govind Prasad), for the respon- 


. dents, submitted that the transfer was a perfectly legal one, 


He relied on 
Babu Lal v. Ram Kali, [1906] 26 A. W. N., 28, and on section 6 of 
Act I of 1904 (The General Clauses Act, local). 
S. A. Haidar was heard in reply. 
The judgment of the Court was delivered by 


STANLEY, C. J.-This appeal arises out of a suit for 
redemption of a sub-mortgage. One Balgobind Rai was 
the occupancy tenant of a holding. He, on the 20th of July, 
1881, mortgaged this holding to one Raj Kumar Lal ;and on 
the 23rd of November, 1899, Raj Kumar Lal executed a sub- 
mortgage ofa portion of the mortgaged property in favour 
of the defendants and again on the 18th of July, 1904, he exe- 
cuted a further mortgage of the same property in favour of 
the defendants. Then, on the gth of July, 1907, Raj Kumar 
transferred his mortgage security to the plaintiff. The plain- 
tiff instituted the suit out of which this appeal has arisen for 
the redemption of the sub-mortgages executed in favour of 
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the defendants by Raj Kumar, his predecessor-in-title. . The 
court of first instance dismissed the plaintiff's claim, but 
on appeal the lower appellate court reversed the decision of 
the court below and gave a decree in favour of the plaintiff. 
Against this decree the present appeal has been preferred, 
and the only contention raised before us on behalf of the 
appellants is that which is stated in the second paragraph of 
the grounds of appeal; viz. that the transfer in favour of the 
plaintiff, dated the 7th of July, 1907, was illegal and created 
no. right which can be enforced in a Court of Justice. The 
appellant’s case is that inasmuch as under section’ 20 of 
the Agra. Tenancy Act, Act II of 1901, the holding of an 
occupancy tenant cannot be transferred except as provided 
in that section, Raj Kumar was not in a position to transfer 
his mortgage to the plaintiff, and the plaintiff, consequently, 
was not in a position to redeem the defendants’ mortgages. 
There appears to us to be no force in this contention. At 
the time ‘when Balgobind Rai executed the mortgage of the 
2oth of July, 1881, he had power to do.so, and- Raj Kumar 
acquired under that instrument a valid mortgage with all the 
rights and incidents attaching to such mortgage. As such 
mortgagee, he had power to execute a sub-mortgage, and as 
such mortgagee, he was entitled to transfer his mortgage 
security, the right of transfer being an incident of the mort- 
gage. No doubt, section 20 of the Agra Tenancy Act prohi- 
bits the transfer ofan occupancy tenancy except as therein 
provided. But that Act was not in force when the mortgage 
of the 2oth of July, 1881, was executed, and by the provisions 
of the United Provinces General Clauses Act of 1904, rights 
accrued before the Agra Tenancy Act came into force, are 
not prejudiced by that enactment. Section 6 of the General 
Clauses Act to which we have referred, provides among others 
that “where any United Provinces Act repeals any enact- 
ment hitherto made or hearafter to be made, then unless a 
different intention appears, the repeal shall not affect any 
right, privilege, obligation or liability acquired, accrued or 
incurred under any enactment so repealed.” As we have said 
a mortgage of an occupancy tenancy executed prior to the 
Agra Tenancy Act is valid. This was so decided in the case 
of Babu Lal v. Ram Kali ('). The mortgage, therefore, of 
(1) [1906] 26 A. W. N., 28, 29. 
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the 30th of July, 1881, was a valid and subsisting mortgage, 
under which the mortgagee possessed all the rights of a 
mortgagee including the right to transfer his mortgage and 
also a right to sub-mortgage. Having sub-mortgaged the 
property the mortgagee possessed the right to redeem that 
mortgage and a transferee from him had a like power, Itis 
said that this veiw is in conflict with a ruling of this Court in 
Harnandan Rai v. Nakchedi Rai (2). The facts of that case 
are not ‘similar to those now before us. In that case a 
simple money bond was executed before the passing of the 
Agra Tenan¢éy Act, in which there was a provision that 
in default of payment of the debt the simple bond should be 
converted into a usufructuary mortgage. Default was made 
in payment but not till the 22nd of June, 1902, when the Agra 
Tenancy Act was in force, and it was held that the agree- 


‘ment of the parties to create a usufructuary mortgage could 


not be carried out in view of the provisions of section 20 of 
that Act. It is obvious that this case was governed by 
different considerations from those which present themselves 


in the present appeal. 

We think that the lower appellate court was right and 
dismiss the appeal with costs including fees in this Court on 
the higher scale. ` 

Appeal dismissed, 
(1) [1906] 26 A. W. N., 302. > r 
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UGAR SEN : Civit. 
Versus 1910. 


LAKHMI CHAND AND ANOTHER.* 


Parties—Partnership firm—debt due to—Representatives of a deceased 
_ partner—Not necessary purties—Indian Contract Act (IX of 1872), 


section 45—Application of. ` 


June, I. 


STANLEY, C. J. 
BANERJI, J, 


Money was advanced to the defendant by a partnership firm consisting 
of Band H. The only surviving member of the pattnership at the date 
of suit was one M. He together with th: representatives of B brought 
this suit for recovery of the money. Æeld that the representatives of a 

/ deceased partner were not necessary parties toa suit for recovery of a 
debt which accrued due during the lifetime of the deceased partner. Held 
further that section 45 of the Indian Contract Act does not apply toa 
suit for recovery of a debt due to a partnership firm. 

SECOND APPEAL from a decree of Babu Udit Narayan 


Singh, Subordinate Judge of Jhansi, confirming a decree of 
P. K. Ray, Esq., Munsif of Jhansi. 
Suit for money. 


The courts below decreed the suit. The defendant ap- 
pealed. : 


Satya Narain, for the appellant. 
Sital Prasad Ghosh, for the respondents. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The suit, out of which this appeal has Stanley, € J. 
arisen, was brought by Lakhmi Chand and Mohan Lal to 
recover moneys alleged to have been borrowed from them by 
the defendant-appellant Ugar Sen. The money was borrowed 
from Badri Das and Hira Lal who were members of a 
partnership firm, and both of them are dead. The only surviv- 
ing member of the partnership is the plaintiff, Mohan Lal. 
The other plaintiff, Lakhmi Chand, is the son of Badri Das. 
Hira Lal left a minor son named Chhote Lal. Both the courts 
below have decreed the plaintiffs’ claim. This second appeal 
has been preferred, and the ground of appeal pressed by the 
‘learned Vakil for the appellant is that the plaintiffs are not 
entitled to maintain their suit without having before the 
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court the legal representatives ot the deceased Hira Lal. The 
learned Vakil relies upon the provisions of section 45 of the 
Indian Contract Act. Weare of opinion that that section in no 
way bars the present suit which is one to recover a debt due to 
a partnership firm. In the case of Gobind Prasad v. Chandar- 
sekhar (1) the question was very fully considered by EDGE, 
C. J. and MAHMOOD, J., whether in a suit such as the present, 

it was necessary for the plaintiff to implead the legal pre- 

sentatives of a deceased partner. It was held in that case 
that there was no such necessity. The reasons for the judg-. 
ment are given at considerable length, the principle of the 
English law on the subject being adopted as keing based 

on common sense In a later case of Motilal Bechardass 
and others v. Ghellabhai Hari Ram and others (2), the same 
question was considered, and the conflicting decisions of the 
High Court of Calcutta and the High Court of Allahabad 

we e discussed. The learned Judges, BAYLEY and FARRAN, 
held that the Allahabad High Court was correct and that 
the representatives of a deceased partner are not necessary 


- parties .to a suit for recovery of a debt which accrued due dur- 


ing the lifetime of the deceased partner. In that case the pro- 
visions of the Contract Act were considered and dealt with. 
In the later case of Debi Dass v. Nirpat and others (3) 
BLAIR and BuRKETT, JJ., followed the earlier ruling of this 
Court. In view of these decisions the case before us was 
rightly decided by the courts below. We are not prepared to 
dissent from well considered judgments of the Court. We 
dismiss this appoal with costs including fees in this Court on 


the higher scale, 
Appeal dismissed. 
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VeErVYSUS 
AHMAD SAEED KHAN AND ANOTHER.* 


Mahomedan Law—Hanafi school—Charitable purpose—Prerogatives 
of the Crown—Ciuil Procedure Code (Act V of 1908), Schedule 
Il—Disputes relating to wakf property—Public charity—Re- 
ference to arbitration—Filing of award. 

The law does not recognise any purpose as charitable unless ıt is 
of a public character, that is- to say, it is directed to the benefit of a 
community or a section of the community. Where a donor created a 
wakf to defray the expenses of the poor, the fagirs, the orphans, the 
needy and the indigent, Ae/d that the wakf created a trust for public 
purposes of a charitable nature. 

Where a wakf is created for charitable objects it is the prerogative 
of the Crown to protect the property, the subject-matter of the gift. If, 
therefore, a dispute relates to the succession to the /ow/za¢ (trusteeship) of 
such wakf property, the dispute is suchas cannot be settled by reference 
to arbitration and a court has consequently no jurisdiction to entertain 
an application for filing the award in court. -A party has no power to 
refer to arbitration a matter which is not purely of a civil character. 
Mahadeo Prasad v. Bindeshri Prasad, I. L. R., 30 All, 137, applied. 

An arbitrator is a tribunal chosen by the consent of parties and unless 
the law allows such parties to choose such a tribunal in respect of certain 
classes of cases they have no power to do so. 


FIRST APPEAL from an order of Babu Nihal Chandra, Sub- 
ordinate Judge of Moradabad. 


Application to file an arbitration award. 
The facts were briefly these :— l 


Ghulam Chisti Khan created a wakf and was the first 
mutwallt, After his death his second son, Abdul Karim 
Khan, became mutwalli, On the death of Abdul Karim 
Khan, disputes arose as to the succession between two other 
sons‘ of Ghulam Chisti Khan on one side, and Ahmad Saeed 
Khan, a son of Abdul Karim Khan, on the other. The parties 
referred the dispute to private arbitration, and an award was 
made in favour of the appellant, one of the sons of Ghulam 
Chisti Khan. He applied to have the award filed in court. 


2 F. A. F. O. No. 79 of 1909. 
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Ahmad Saeed Khan contested the application on the basis 
of various objections which he urged against the validity of 
the award. The application was refused by the court, and 
against that order of refusal the present appeal was preferred. 


Ghulam Mujtaba (with him B. E. O'Conor), for the respon- 
dents, took a preliminary objection to the hearing of the 
appeal :—The matter which was referred to arbitration was the 
question of the appointment of a proper person as mutwalli.,. 
Such a matter could not validly be made the subject matter of 

a private arbitration ; and the award was, therefore, a nullity. 
The court of the Sabordiiate Judge had no jurisdiction to 
deal with the award in any way; the only court having 
jurisdiction to deal with such matters being that of the 
District Judge. The High Court could not, therefore, hear 
an appeal from that order. 


Tej Bahadur Sapru (with him Abdul Majid), for the 
appellant, contended in reply to the preliminary objection 
that there was no bar in law to the hearing of the appeal. 
The Subordinate Judge had, rightly or wrongly, dealt with 
the matter and passed an order. That order was appealable, 
and there was nothing to preclude the High Court from 
entertaining the appeal. 


The court overruled the preliminary objection, but directed 
the appellant to confine his arguments, in the first instance, 
to the points of law raised by the respondent. 


Te Bahadur Sapru :—The first question is whether there is 
any statutory bar in the way of the claimants to the office of 
mutwalli referring the matter to private arbitration ; and, 
secondly, whether the legislature has declared any particular 
court as being the only court having jurisdiction to entertain 
such a matter. We have to look either to the Religious 
Endowments Act (XX of 1863) or to section 92 of the Gone 
of Civil Procedure (Act V of 1908), 


As to the Religious Endowments Act, the Preamble-to 
it shows that it has no application to a case like the present. 
The whole object of that Act was to relieve the Board of 
Revenue from superintendence over lands granted for the 
support of mosques, etc. 


“ 
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The suit contemplated by section 14 of that Act is of 
a limited scope and does not relate to the appointment of a 
trustee or mutwalli, 

Then, even in those matters to which the Religious 
Endowments Act does apply, the Act instead of prohibiting 
a settlement by arbitration has expressly provided for it by 
sections 16 and 17. . 

As to section 92 of the Code of Civil Procedure, it 
has no application to the circumstances of the present case. 
That section is applicable where there is any alleged breach 
of trust, or where the direction of the court is deemed -neces- 
sary for the administration ofa trust. It does not apply to 
the case of the appointment of a trustee on the death of 
another trustee—clause (æ) and (6) taken together indicate that 
the section is applicable when a trustee is removed anda 
new trustee is appointed in his place. 

[KARAMAT HUSAIN, J.—But it is only disputes relating 
to private rights that can be referred to arbitration. ] 

The right of a person to hold the office of mutwall7 is a 
private right and nothing more. A right is either private or 
public ; in the latter case one of the parties must be the State : 

Holland : Jurisprudence, pp. 111, 112. 

Here, the matter in dispute is whether A or B shall succeed, 
under the terms of a certain will, to the office of matwalli ; 
it is not a question between A or B on the one part and the 
State on the other, And the State cannot interfere or inter- 
vene in such a matter; for there is no law in India under 
which the State can claim to hold and manage public 
charitable dispositions. In India the functions of the State 
in the matter of public charities, etc., is very limited ; it can- 
not interfere excepting under the circumstances mentioned 
in section 92, Civil Procedure Code. “A suit under that 
section, of course, always relates to a public right and not 
a private right. 

Miya Vali Ullav. Sayed Bava Saheb Santi Miya, [1896] 1. L.R., 

22 Bom., 496. 

The matter in suit does not come under section 92. 

The next question is, whether a reference to private arbi- 
tration of a dispute relating to succession to a mutwalliship 
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is opposed to any general policy of the law, or is in any other- 
way prohibited. 


There is no doubt that the present dispute could be 
referred to arbitration through the court ; if a suit had been 
instituted about it, the matter could then at once have been 
referred to arbitation. The language of section 1 of the 
second schedule to the Civil Procedure Code is wide and 
unqualified. It refers to “any matter in difference.” 

D. C. Banerji : Law of Arbitration, p. 20. 


If a regular suit about this matter could have rightly been 
referred to arbitration, the same matter could also rightly be - 
referred to arbitration without a suit having been brought 
about it ; for there is no difference in principle between’ the 
two cases, 


Under the Charitable Trusts Act of 1853 in England dis- 
putes among members of any charity regarding management 
of the charity may be referred to the arbitration of the Charity 
Commissioners, 

Russell : Arbitration, gth Ed., p. 22. 


Then there is no reason why on an analogy a dispute like 
the present cannot be referred to arbitration. 


I have already submitted that the Indian Act XX of 1863, 
section 16, also allows certain matters to be referred to 
arbitration. 

Again, a submission to arbitration is a matter of contract. 
The liberty of persons to enter into contracts is not to be 
restricted unless the contract is bad or opposed to public 
policy. It has never been laid down that a contract to refer 
to arbitration a dispute relating to the right of succession to 
a mutwalliship is bad or opposed to public policy.‘ The 
doctrine of public policy should not be extended too. far ; 
nor can a new head of public policy be invented by a court. 

Printing and Numerical Registering Company v. Sampson, [1875] 

L. R., 19 Eq , Cases, 462, at 465. . 

Richardson v. Mellish, [1824] 27 R. Reports, 603, at 622. 


Ghulam Mujtaba (with him B; E. O'Conor), for the respon- 
dents :— 


The matter in dispute cannot be referred to arbitration 
either privately or through the medium of a court, Section 


VOL VIL] HIGH COURT. 765 


92, Civil Procedure Code, lays down that the only tribunal 
which can deal with a matter the effect of which is to appoint 
a mutwalli of trust property is the court of the District Judge 
And even the District Judge has no jurisdiction to refer the 
matter to arbitration. I rely on the principle laid down in 

Mahadeo Prasad v. Bindeshri Prasad, [1908] I. L. R., 30 All., 137. 

It was not a private right of the rival claimants that was 
in question ; it could not, therefore, be referred to arbitration ; 
their private property was not in dispute. 

Russell : Arbitration, chapter II, p. 27. 

Under the Mahomedan Law it is the Kazi alone who can de- 
cide a dispute regarding succession to mutwalliship of a wakf. 

Ameer Ali: Mahomedan Law, Vol. 1, 3rd Edition, p. 391. 

Baillie: Digest of Muhammadan Law, p. 603. 

When a special jurisdiction is conferred upon the District 
Judge, as by section 92, Civil Procedure Code, or by the 
Guardians and Wards Act, or by the Probate and Administra- 
tion Act, no other court or tribunal has jurisdiction in the 
matter ; nor can the powers of the District Judge be delegated 
or abrogated by arbitration. ` 

Mahadeo Prasad v. Bindeshiı Prasad, [1908] I. L. R., 30 All, 137. 

Sham Lal v. Bindo, [1904] I. L. R., 26 All., 594. 


Monmohini Guha v. Banga Chandra Das, [1903] I L. R., 31 Cal, 


357. 
Karedla Vijayaraghava v Vemavarapu Sitar ramayya, [1902] I.L. R., 


26 Mad., 361. 

The matter in dispute comes within and is governed by 
section 92, clause (6). The appointment of a new trustee 
does certainly come within section 92; it is a matter in which 
“the direction of the court is,” certainly, “deemed necessary.” 


Clauses (å) and (6) of section 92 are quite independent of 
each other. A new trustee has to be appointed not only 
when the old trustee is removed, but also when he dies or 
the office becomes vacant. 


[KaraMAT HUSAIN, J.—What do you say about the 
case in I. L. R., 22 Bom., 496 ?] 


That was a case under the old Civil Procedure Code; the 
addition of sub-section (2) to section 92 is new and important. 
Moreover, there the trustee was to get some benefit for himself 
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as well; he was not merely a trustee but a beneficiary too. 
Since the enactment of sub-section (2), section 92, the law 
must be taken to be as laid down therein, and not as laid 
down in prior decisions, ; 

Narendra Nath Sircar v. Kamal Basint Dasi, [1896] I. L. Ri, 23 

Cal., 563, P. C. 

Section 92 is exhaustive of the law on the subject of 
appointment of trustees, and exclusive jurisdiction is given 
by it to the District Judge, and to no other tribunal. 


Again, how will the private decision by arbritration bind 
the others who are interested in the subject-matter of the 
wakf? It is binding only between the two disputants. A 
second pair of disputants may arise, who may refer their dis- 
pute to arbitration and the arbitrators may appoint one of 
them as trustees. The result will be a plurality of trustees, 
none of whom will have a better right than the rest. But an ` 
appointment by the District Judge will have binding effect 
upon all parties and persons interested in the trust property, 

Section 1 of the second schedule to the Civil Procedure 
Code is to be réad subject to section 89 of the Code, 


Even if the matter could be referred to arbitration and the 
award were valid, the application to file the award should have 


‘been made to the District Judge and not to the Subordinate 


Judge. 

Tef Bahadur Sapru in reply :— 

The case in I. L. R., 30 All, 137, can be distinguished. It 
was a case under the Guardians and Wards Act. That Act 
provides specifically that the court is not bound to appoint the 
one or the other of the disputants, but that the chief consider- 
ation should be for the welfare of the minor. The welfare of 
the minor being laid down by law to be the supreme test for 
the appointment of a guardian, the decision on that matter 
should be the judgment of the court, and`not of a third party, 


But even under the Guardians and Wards Act it is only 
when there is a dispute between two persons and the court is 
moved that the court can take action under that Act and 
appoint a proper guardian, It cannot, of its own motion, 
take it upon itself to appoint a guardian or administer the 
estate of a minor. 
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- Next, as regards the applicability of the Muhammadan 
Law. The procedure prescribed by that law for many subjects 
is not followed in British India; and the question as to what 
court is to decide a matter is a question of procedure alone. 


‘Then as regards the scope of section 92.. That section has 
no application where a party seeks to enforce a private right 
although that private right may have some relation to a pub- 
lic charity. > 

‘Before section 92 can apply, it is necessary for the party 
invoking its aid to show the existence of certain conditions, 
the first being that there has been a breach oftrust. The 
conditions of the applicability of section 92 are set forth in 

Ameer Ali and Woodroffe: Code of Civil Procedure, pp. 348, 354, 
358, 
and also in ; 

Budree Das, Mukim v. Chooni Lal Johurry, !1906) I. L. R., 33 Cal, 

789, 799, 807, 808. 
Sir Dinsha Manekjiv. Sir Jamsetji Jtjibhai, [1908] 1. L. R., 33 
Bom., 509, 528. ` 

These as well as the case in I. L. R., 22 Bom., 496, were cases 
in which the plaintiff sued to be declared or appointed a 
trustee, although in I. L. R., 22 Bom., and I. L. R., 33 Bom., 509, 
there were other reliefs also claimed ; and section 539 of the 
old Code was held not to apply to such'suits. A suit merely 


for the appointment of a trustee, where there is no question f 


of breach of trust.by any body, cannot lie under section 539. 


KARAMAT HUSAIN, J.—Then you contend that if there 
is no trustee appointed, a suit cannot be brought under section 
539 to appoint: one. ] 

That is so, ` 

[KARAMAT HUSAIN, J.—What is the remedy ?] 

If a stranger usurps, he can be sued to be turned out ; 
but. not under section 92. Or if two or more persons have 
a dispute,. the matter can be adjudicated by the court ; peut 
again, not under section 92. 

[KARAMAT HUSAIN, J.—But supposing there is no dis- 
pute,- and no one accepts the trusteeship, are the beneficiaries 
without any remedy ?] = 

I submit so, as the law now stands, Section 92 gives 
no general power of appointment or administration, The 


IBRAHIM KHAN 
Ve 
AHMAD SAEED 
KHAN, 


768 HIGH COURT. fA. L. j. R. 


CiviL. word “new” trustee shows that it is only when and “old” 
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Mahe cues The casesin I. L. R., 26 All: 594 and I. L. R., 26 Mad., 391, 
KHAN. can be distinguished ; and the case in I. L. R., 31 Cal., 357, was 
altogether a different case. . 

Then again, no objection had been taken by the other side 
in the lower court as to the validity of the reference to arbitra- 
tion. 

Caspersz : Modern Estoppel and Res judicata, pp 333 and 335.” 

[Knox, J—What do you say to the case in I. L. R., 
All, 14,?] 

That case shows that breach of trust is not a sine gua non 
for the application of section 539. 

There was allegation of breach of trust in that case. The 
case in I.L.R., 33 Cal., 739, goes much beyond that case. The . 
conditions are laid down in that case as well as in Ameer 
Ali's Code of Civil Procedure already referred to. 

C. A. V. 

The judgment of the Court was daed by 

mane KARAMAT HUSAIN, J.—The following geneological table 
‘will show the relation of the parties :— 
GHULAM CHISHTI KHAN. 
P S E 
Abbul Karim Khan. Ibrahim Khan. Abdul Majid, Khan. 


Ahmad Said Khan. 

Ghulam Chistiti Khan by his will, dated roth Safar, 1284, 
H., corresponding to the 16th June, 1897, created a wagf of 
certain immovable property “to defray the expenses of the 
poor, the /aguirs, the orphans, the needy and the indigent ; 
and to defary the expenses of other good deeds.” Regarding 
the trusteeship of the endowment, he in his will said: “I 
covenant that as long as I am alive I shall continue to spend 
with my own hands and of my own authority, the income 
derived from the said villages for the sake of God and that 
after me one of my male descendants who is qualified shall 
continue to spend it generation after generation in the way 
and manner in which I was doing.” 


4 
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During his lifetime, Ghulam Chishti Khan continued to 
manage the wagf property. After his death, his son, Abdul 
Karim Khan, succeeded to the trusteeship. Abdul Karim Khan 
died on the 31st August 1908. Muhammad Ibrahim Khan 
the plaintiff, Abdul Majid Khan and Abdul Said Khan, 
the, defendants, could not agree as to who should be the 


-trustee of the property. Under a registered agreement 


of the 19th February, 1909, the parties referred their dispute 
to arbitration. The arbitrators made their award and the 
-plaintiff ‘under section 20, schedule II of the Code of Civil 
Procedure, applied to file the award.in court. ~ Objections 
were taken by the defendants. The learned . “Subordinate 
Judge in his order, dated ‘the ` 12th August, .1999, came to 
the conclusion that the award was void in law and d disallowed 
the application with costs. The plaintiff has appealed from 
that order to this Court. At the hearing of the appeal an 
objection i is taken on behalf of the respondents that the 


‘question of succession to the trusteeship of such a charity as 


had been created by the will of Ghulam Chishti Khan, could 
not be referred to arbitration, and that the learned Subordi- 


-nate Judge had ` therefore no jurisdiction to entertain the 


application for filing the award in court. - This point was 
not taken before the court below, but as it is a very impor- 
tant point and will affect the administration of charities, we 
granted permission to argue the point. 


For a satisfactory ‘decision: of the question raised, the 


following points have to be determined :— ~ 


Is the charity created. by the will of Ghulam Chishti 
Khan a public or a private charity ?, 


{fit is a public charity, what are the prerogatives of the 
Crown with reference to it? / 


As the term charity has been imported from the English 


` Law, it is desirable to give a definition of that term as under- 


stood in that law. _ The preamble to the Statute 43, Elizabeth 

civ contains an ‘enumeration of charitable objects. The 

relief of aged, impotent and poor people is among these objects. 

See Tudor on Charities, page 36, 4th edition. The same 

author on page 37 says: “The purposes which have been held 

charitable within the language or spirit of this preamble, may 
108 
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Cwi“? be ‘grouped under four heads :—* (1) the relief of poverty 
ies (2) education, (3) the advancement of religion, (4) other pur- 
“——, __. poses beneficial to the community not falling under any of the 
IBRAHIM KHAN 
J: preceding heads. These may be coveniently termed ‘ general - 
are SAED public purposes.” “In the first place it may be laid down as 
i i an universal rule that the law recognizes no purposes as chari- 
A Arama. . . . . - 
Husain, /:* table unless it is of a public character, (1) that is to say, a 


purpose must, in order to be charitable, be directed to the bene: 
fit of the community ora section of the community.t ,Thé 
distinction bétween a public purpose and one which is not 
public is Often fine. The principle deducible from the cases 
seems, however, to be as follows :—If the intention of the 
donor is merely to benefit specific individuals, the gift is not 
charitable, even though the motive of the gift may be to relieve 
their poverty ‘or accomplish some other purpose in reference 
to those particular individuals which would be .charitable 
if not so confined ; on the other hand, if the donor’s object 
is to accomplish the abstract purpose of relieving poverty, 
advancing education or religion or other purpose charitable, 
within the meaning of the Statute of Elizabeth, without 
reference to any particular individuals and without giving 
any particular ‘individuals the right to claim the funds, the 
gift is charitable.” 


LorD HALSBURY, L. C., in Commissioner of Income-Tax y 
‘Pemsal (?) says: “To come now to the particular bequests 
before us, and to the ‘use of the word ‘charitable’ in the Act 
we are construing, I would say, without attempting an exhaus- 
tive definition or even description of what may be compre- 
hended within the ferm ‘charitable purpose,’ 1 conceive that 
the real ordinary use of the word ‘charitable’ as distinguished 
from any technicalities whatsoever, always does involve the 
‘relief of poverty.” 


5 > Morice v. Bishop of Durham [1804] 10 Ves 532 (Ai g); Commis- 
sioner r of Income tax v, Pemsal, [1891] A. C. 583 per Lord MACNAGHTEN ; 
Re Foveaux, [1895] 2 Ch., 505; Re Macduff, [1896], 2 Ch. 466. 


(1) Jones v. Williams, [1767] Amb., 651; Orimanney v. Butcher, 
[1823] T. and R. 273 ; Goodman v. Mayor of Saltash [1882] 7 À. C., , 650; 
Re Christ Church Enclosure Act, [1888] 38 Ch. D. 532. 


t Re Foveaux, [1895] 2 Ch. 504; Re Mann [1903] 1 Ch. 232: 7 
(2) [1891] A. C. 531 at 552. - K ES EES, 
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- „Applying the texts as set out above, to the purposes for Civit. 
which.the endowment was made by Ghulam Chishti Khan, 910. 
there-can be no doubt that the wagf created a trust for public =a 

IBRAHIM KHAN 
purposes ofa charitable nature. . v. 

AHMAD SAEED 
- Tf we look atthe "question from the stand point of the Kuan. 
Hanafi law, the purposes will, no doubt, be regarded - “charit- Karamat 


able’ in asmuch as the term ‘charity’ under that law hasa Husam, J. 


more general import than under the English law, see-[. L. B., 
19 Cal., 412, at Ð. 434. l 
The purposes for which the wagf was madé, being of the 
nature of a public charity, it is necessary to show what the 
prerogative of the Crown with respect to such charities is. 
We find it stated in Tudor on Charity, p. 362, 4th edition, in 
the following terms :—“ It is the prerogative of the Crown to 
_ protect the interests of infants, lunatics and charities. In the 
case of charities, Lord ELDON lays down the law as follows:-=*. 
It is the duty of the King as parens patria, to protect property 
devoted to charitable uses, and that duty is executed by the 
officer who represents the Crown for all forensic purposes. On 
this foundation rests the right of the Attorney-General in such 
cases to obtain by information the interposition of a Court of 
Equity. This duty of the king falls under the direction ofthe - 
Court of Chancery, being part of the general equitable juris- 
diction. And, in asmuch as charitable trusts are matters which 
concern the public, it is one of the functions of the Attorney- ~ 
General, representing the king in his character of parens 2 
patrig, and not by virtue of any estate or interest he has in ` 
the property, to institute proceedings for the protection of 
charities.” 

The same author at p. 363 says: “The proper and formal 
shape cf a suit for determining the mode in which the funds 
belonging to a charity should be administered, was by the 
“information of the Attorney-General +. The Attorney-Gene- 
ral ‘appeared before the court not as an ordinary plaintiff, 
endeavouring to obtain rédress for a private using, but rather 


(°) A.-G. v. Brown, [1818] 1 Swanst., 291 ; and see Wellbeloved v 
Jones, [1822] 1 S. & S. 43; 4.-G. v. Compton, [1842] 1 Y. & C., CC, 4275 ; 
A.-G- v4. Magdalen College, Oxford, [1854] 18 B., 241. 

(t) Per WicRaM, V. C., Governors of Christs Hospital v. A.-G., 
[1846] 5 Ha., 257. 
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as one offider of the Crown informing’ the cides another. officer 


` of the Crown, of some neglect on- the defendant’s part in the’ 


„performance of-a public duty;-and demanding a remedy: 
Hence the name “information ” was applied to a‘ suit'of ‘this. 
nature.” See also the Privy Council case of Attorney-General 
vy. Brodie, (1846) 4, M.i1..A., p. 190, the last portion of .the 
head note: in which is-as follows +=“ By 53 Geo: ITI., c. 155, 
Section 111, the Advocate-General is entitled to appear and 
represent the Crown in informations, for the administration of 
charitable: funds.” i F 


The above extracts, in our opinion, conclusively establish 
that the office of a Trustee to'a Public Charity, ‘is not a right 
disputes about which can be settled by arbitration. A party 
can refer a- mattér-of. a private individual right of a civil 
nature to arbitration, but he has no’ power to refer a matter 
which is not purely of a ‘private ‘civil character, ‘and it+is‘on 
this grourid that a-Bench’ of this-Court in Mahadeo Prasad y. 
Bindeshri:Prasad (') hold that the appointment of a guard- 
ian toa minor, not being a matter of a private right as be- 
tween parties, was not a question which could be settled by 
reference to arbitration. AIKMAN, J., towards the end of his 
judgment says: “If rival claimants to a certificate of guardian- 


ship are allowed to refer their disputes to arbitration, a door 


would be opened to collusion and. the: interests of the minors 


‘would suffer”. These remarks, in- our opinion, apply. with — 
greater force to an attempt to. have the right of succession. to 
the trusteeship of a public charity settled by arbitration. If — 


that were allowed, a very wide door for collusion; misfeasance 
and malfeasance in respect of Trust property would be opened, 

It is also to be borne in mind that section 92 of the 
present Code (V of 1908), which is in part borrowed from 
Romillys Act, 52 Geo. III. c. Ior, enacts that where the 
direction of the Court is necessary for the administration of 
any trust created for public purposes of a charitable, or reli- 
gious nature, two-or more persons having an interest in the 
trust and having obtained the consent in writing of- the 
Attorney-General may institute a suit for the purposes specified 
in the section, and this shows that the State has an interest 
in public charities and their proper administration, and that 

(1) [1908] E L. R., 30 All, 137. 
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the succession of a trustee to his public duty is a post which 
ought not to be filled up without the sanction of the autho- 
rities'to whom the estate delegates its powers in this behalf. 
The tenor of section 92 of the Code points in the direction 
that the post could only be filled up by the sanction of the 
principal Civil Court of original jurisdiction or any other 


‘ court empowered in that behalf by the Local Government ` 


within the local limits of whose jurisdiction the whole or 
any part of the subject-matter of the trust is situate. In this 
connection it may be argued that a breach of trust is a ‘con- 


dition precedent for the exercise of the power vested in the 


principal Court of original jurisdiction, but there is no force 
in this, It is sufficient that there bea Public Trust and that 
the direction of the Court be necessary for its administration. 
See Raghubar Dial v. Kesho Ramanuj(*), in which STRAIGHT 
J. at p. 22 is reported to have said : “Now it not necessary, if 
I read that section aright, that there should be any breach 
of trust but it is sufficient that there should bea public reli- 
gious trust andthe direction of the Court is considered neces- 
sary for the administration of that trust.” 


This view has been adopted by the Judges of the Calcutta 
High Court in Letif-un-nissa Bibi v. Nasirun Bibi (2). See 
also, Witi v. Venkatacharulu (3), the first portion of the head 
nete of which is as follows :—“A suit for the appointment of 
a new trustee to a temple on the ground that the defandants 
are not lawful trustees, is a suit under section 539 (c) of the 


- Civil Procedure Code being comprised in the ‘words when the 


s 


direction of the Court is deemed necessary for the administra- 
tion of such trust.’ $ 

' The Hanafi law on the subject is as follows :—“ When the 
Superintendent is dead and the appropriator is still alive the 


` appointment of another belongs to him and not to the Judge. 


If the appropriator be dead, his’ executor is preferred to the 
Judge, but if he has died without leaving an executor, the 
appointment of an administrator is with the Judge.” Baillie, 
Hanafi law, pp.603 and 604. In the case where a descendant 
or relative of the wagif is not willing to accept the office with- 
= (1) [1888] I. L. R., 11 All, 18. 
(2) [1884] I. L. R.; 11 Cal, 33. 


` (3) [1902] I. L. R, 26 Mad, 450. 
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óut a salary and an outsider is willing to accept it without a 
salary, the Kazi should see whose appointment would be most 
beneficial to the wagf and who is fittest for the appointment. 

The above extracts go to show that the appointment ofa 
Mutwalli to wagf property, in the absence of anything in the 
deed of wagf vests with the Kazi. .In this connection, see 
Muhammad Sabır vy. Muhammad Al (') and The Advocate 
General v. Fatima Sultani Begam (2). 

It may, however, be said that the adjective law of the 
Hanafi School has been superseded by the` adjective law of 
British India. This, however, cannot, affect the case before us, 
inasmuch as we are dealing with the substantive law of arbi- 
tration and not with its procedure.. 

It is contended by the learned advocate for the appellant 
that under the Charitable .Trusts Act, 1853 (8) disputes 
among members of any charity in relation to the manage- 
ment of the charity may be referred to the arbitration of 
Charity Commissioners (see Russell on Arbitration, 9th edition, 
p. 22) and by analogy a dispute regarding the succession to 
the office of Trusteeship may be referred to arbitration. 
There is no force in this contention, inasmuch as a special 
statute allows certain disputes relating to the management of 
charities to be referred to arbitration, and in the absence of 
any express statutory provision to that effect in British India, 
we are not prepared to hold that a dispute regarding succes- 
sion to the Trusteeship of a public charity can be referred 
to arbitration. In the same book on p. 32 we find the fol- 
lowing passage :—“It may here be proper to remark that 
in suits in equity respecting charity proper the court would 
not permit a reference, however advisable’ such a course 
might seem unless the Attornney-General gave his consent.”* 

It is further contended that Act XX of 1863, section 16 
allows certain matters to be referred to arbitration. This is 
also a mere analogy and not sufficient to support the conten- 
tion of the learned advocate. The learned advocate also 
argues that whenever a party can institute a suit of a Civil 
nature in a Court, that party can also refer that matter 
to arbitration. No authority has been cited in support of 

(1) [1798] 1 S. D. A., 17. (2) [1872] 9 B. H. C. R., 19. 

(3) 16and 17 Vic. c. 137 s. 64. See also 18 and 19 Vict. c. 124 S. 46. 
* A G. v. Fea, 4 Madd..274 ; A.-G. v. hewitt, 9 Ves. 232; Prior v, 
Hembrow, 8 M, and W., 873 ; 10 L. J Ex., 371. 
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this proposition, and in our opinion it is not a universal 
proposition that, whenever a suit can be, instituted in a Civil 
Court, the subject matter of that suit can also be referred to 
arbitration. An arbitrator is a tribunal chosen by the consent 
of parties, and unless the law allows them to choose such a 
tribunal in respect of certain classes of cases, they have no 
power to do so. i 


Ceitain remarks made by WOODROFFE, J, in Budiee Das 
Mukim v. Chooni Lal Johurry, (*) are relied on by the learned 
advocate, but these.remarks only deal. with cases which are 
within the scope of section 539 of the Code, and have nothing 
to do with the question whether or not a dispute as to the 
‘right of succession tu the management of property made wagf 
for public charitable purposes can be referred to arbitration. 

‘In Sir Dinsha Manekji Petit v. Str Jamsetji Sijivhat 
(7), DAVER J., is reported to have said, “Mr. Mullah in his 
commentary on’ section 539, Civil Procedure Code, 2nd Edi- 
tion, deduces at p. 487 of his book, the following proposition 
as the result of the authorities he cites there— suits brought 
not to establish a public right in respect of a public trust, 
but to remedy a particular infringement of an individual 
right, are not within the section. I am iu entire accord with 
this proposition. This is undoubtedly a suit for the purpose 
of remedying an alleged infringement of an individual tight, 
and, as such is clearly not within the section.” 

-© With reference to the above remarks the learned advocate 
for the appellant says that a dispute regarding the succession 
to the zozoa (trusteeship) of a wagy, may be referred to 
arbitration. 


These remarks cannot be deemed to support his 
contention, They only specify the scope of section 539. 

For the above reasons we hold that the right to succeed to 
the “ow/iat (trusteeship) of wagf property is not a right 
which can be settled by reference to arbitration, and that 
the court below had no jurisdiction to entertain an 
application for filing the award in court under section 20, 
schedule II of the present Code of Civil Procedure. 

The result is that the appeal fails and is dismised. We 
make no order a5 to costs. 


B. K. M. Appeal dismissed. 
(1) [1906] I. L. R., 33 Cal, 748 at 857. (2) {1908) 1. L. R., 33 Bom.. 509. 
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Civiu. RAMPHAL THAKUR 
1910. VErSUS 
Pa Be: f PANMATI AND OTHERS.* 
SEANDEY, oe Hindu Law—Mitakshara—J/uheritance— Daughters daughters sons— 


Bandhus—A Kenation by Hindu widow—Legal neessily. 
The sons ‘of a daughter’s daughter of a Hindu governed by the 
Mitakshara Law, are bandhus, and as Such, in the absence of other nearer 
heirs, inherit his estate. Ajudhia v. Ram Sumer, 6 A L. J. R., 557, 
followed. ; 
. SECOND APPEAL from a decree of F. D. Simpson, Esq., 
District Judge of Gorakhpur, reversing a decree of Babu Ladli 
Prasad, Munsif of Deoria. 


Suit to enforce a mortgage. Question of inheritance by 
bandhus under the Mitakshara. 


. The material facts will appear from the judgment.. 
~ Baldev Ram Dave (with him [swar Soran,) for the appellant, 
. Govind Prasad, for the respondents. 


The judgment of the Court was delivered by 


- 


` Stanley, C.J; STANLEY, C. J.—This is an untenable appeal. The plain: 
; tiff sued to enforce payment of a debt secured by a mortgage 
bond of the 31st of January, 1896, executed by one Musammat 
Phulmani, deceased, and her daugther Musammat Panmati. 
The court of first instance decreed the claim but upon appeal 
the decision of that court was reversed and the plaintiff's 
suit dismissed on the ground that Musammat Phulmani had 
only limited interest in the mortgaged property, namely, a 
widow’s estate, and that the plaintiff had failed to prove-that 
the mortgage in suit was made for legal necessity. 


We think that this decision is correct. The property 
formerly belonged to Beni, and upon his death it descended to 
his widow, Musammat Chunna. After her death it came to Mu- 
sammat Phulmani. Musammat Phulmani had two daughters, 
namely, Musammat Panmati and Musammat Parbati. Musam- 
mat Parbati has two minor sons, the defendants, Sundar 


© 5. A. No. 1089 of 1909. 
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Pandey and Ram Piare Pandey. According tothe Hindu Law 
Musammat Parbati and Musammat Panmati, the daughter's 
daughters of the owner Beni, could not inherit his property. 
Consequently Musammat Panmati had no interest in the 
property which -she could mortgage. The mortgage not 
having been shown to have been made for legal necessity, it 
is clear that no interest passed to the mortgagee beyond the 
life estate of Musammat Phulmani. But it is contended that 
_ this mortgage ought to prevail in the absence of reversionary 
„heirs to dispute its validity. It is said that there are no rever- 
sionary heirs; but this is not the case. It:has been held by a 
‘Bench of this Court, and we think rightly, that under the 
“Mitakshara the son of a daughter’s daughter is an heir. In 
the case-of Ajudhia v. Ram Sumer Misir (1), our brothers 
“BANERJI and TUDBALL held that a daughter's daughter's son 
is a dandhu, and in the absence of-any other heir he is entitled 
to succeed to the estate of the last owner. The plaintiff in 
that case was the son of the daughter's daughter of one Sheo- 
‘narain and our learned brothers -observe :—* He is clearly a 
sapinda of Sheonarain within the meaning of the Afitakshara 
and being a dkinxagotra sapinda, who claims through a female 
belonging to the family of Sheonarain, namely, his daughter 
Chaura, he is. Sheonarain’s bandhu, In the absence of any 
other heir he is entitled to succeed to the estate of Sheonarain. 
It is urged that-he being the son of Sheonarain’s daughter's 
daughter, cannot-be regarded as a danahu. In the Tagore 
Law Lectures for 1882,the descendant of a daughter's daughter 
of the same family to which the deceased belonged is speci- 


fically mentioned as a-dandhu of the deceased (see p. 688), and _ l 


on page 707, the daughters daughter’s son is specified in the 
list of the man’s own ġandhus. Having regard to the defini- 
tion of a édandhu as understood in the Mitakshara we must 
hold the plaintiff who is the daughter's daughter’s son of 
Sheonarain, the last owner, is his daxdhu and, as such, the heir 
to his estate.” Apply the ruling in that case to the present. 
Sundar Pandey and Ram Piare Pandey being the sons of a 
daughter’s daughter of Beni are as such, in the- absence of 
other heirs, the heirs to his estate. We dismiss the appeal 
“+ with costs, i i : a 
: Appeal dismissed, 
G) [1909] 6 A. Li J. R.,‘557. 
109 
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KHURSHED ALI AND -ANOTHER 
g Versus 


WAZIR-UN-NISSA AND ANOTHER* 


Civil Procedure Code (Act XIV of 1882), section 375—Compromise likely 
to give trouble—powers of court to record—E fect of resiling from com- 

Bbromise—Indian Contract Act (1X of 1872), section 24—Unlawful 

agreenment—Different portions separable. 

A Court connot disregard a compromise merely because it sees that 
the working out of the compromise is likely to give trouble. A lawful 
compromise arrived at by the parties must be recorded by the court 
which must pass a decree in accordance therewith. A court has power 
to determine whether a compromise has been arrived at, and it is not 
bound to disregard it if any of the patties resiles from it. Afppasami v. 
Varadachari, 19 Mad., 419; Sambat v. Premji, 20 Bom, 304; Brojo- 
aurlabh v. Ramanath, 24 Cal., 908, referred to and followed. i 


By a compromise the defendant agreed to sell his property in lieu of 
a debt to the plaintiff and to relinquish his ex-proprietary holding in his 
favour, and the plaintiff accepted the compromise. The court below passed 
a decree in terms of the compromise. Æe/d that the compromise was 
lawful except in respect of the agreement for the relinquishment of the 
ex-proprietary holding, and the parties having treated the different parts 
of the compromise as separable and having acted upon them, the com- 
promise, so far as it related to other matters, was lawful. 

SECOND APPEAL from a decree of H. J. Bell, Esq., Dis- 
tict Judge of Aligarh, confirming a decree of Maulvi Muham- 
mad Shafi, Subordinate Judge of Aligarh. 


Suit to enforce mortgage-bonds. Question of the validity 
of a compromise. 


The material facts will be found in the judgment of 
CHAMIER, J. 


S. A. Raoof (with him Sundar Lal), for the appellants, 


Gokul Prasad (with him Ghulam Mujtaba), for the res- 
pondents, 


The following judgments were delivered :-— 


CHAMIER, J.—This is an appeal against a decree of the 
District Judge of Aligarh. The respondents object that no 


°S, A. No. 351 of 1909. 
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appeal lies inasmuch as the decree was passed upon compro 
mise recorded under section 375 of the Code of Civil Pro- 
cedure, 1882. To this the appellants reply (1) that the learn- 
ed Judge should have disregarded the compromise inasmuch 
as they, the appellants, resiled from it before or as soon as it 
was brought before the court ; (2) that the compromise was un- 


lawful, and (3) that the compiomise should have been disre- 
garded as plainly unworkable. 


The-following facts are admitted :—In July, 1871, the res- 
pondent, Ashik Ah, mortgaged certain property to Basit Ali, 
father of the appellants. In November, 1873, Ashik Ali mort- 
gaged other property to tke same person. In July, 1905, Ashik 
Ali sold, both properties to the respondent, Wazir-un-nissa. 
After the death of Basit Ali, the appellants, in April, 1906, 
brought a suit upon the mortgage of 1871, and obtained a 
decree on July 15th, 1907. In July, 1906, the appellants 
brought the present suit against the respondents for pre-emp- 
tion of the properties sold to Wazir-un-nissa. That suit was 
dismissed on July 15th, 1907, Ashik Ali appealed in the 
mortgage suit and the appellants appealed in the pre-emption 
suit.’ The parties then arrived at a compromise which was 
reduced to writing and registered. It provided that the appel- 
lants should take over the properties mortgaged to them in 
satisfaction of all claims under the mortgages, the amount of 
profits due to them up to the date of delivery of possession to 
be decided by an arbitrator named. The suit for pre-emp- 
tion wasto stand dismissed, but the respondents were to pay 
the appellant’s costs up to the date of the compromise, and 
Ashik Ali was to relinquish the ex-proprietary rights, which 
would accrue to him on the property being transferred to the 
respondents, the amount, of compensation being determined 
by the arbitrator and paid either in cash or by means of a 
transfer of land. It may here be mentioned that the appel- 
lants elected in the court below to pay the compensation in 
cash. The provision for the transfer of land may therefore be 
disregarded. = 


The provision for the ascertainment by arbitration of the 
amount of profits due to the applicants and of the amount 
payable by them as consideration for the relinquishment by 
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Ashik Ali of his ex-proprietary rights, is une which is likely 
to give trouble hereafter, but in my opinion a court cannot. 
disregard a compromise merely because it sees that the work- 
ing out of the compromise is likely to give trouble. Section 
375 of the Code of Civil Procedure, 1882, which applies to‘the 
present case, makes it clear that if a lawful compromise is 
arrived at, the court must record it and pass a decree in accord- 
ance therewith as far as it relates to the suit. 


The next question is whether the court was bound to dis- 
regard the compromise because the appellants resiled from it, 
The appellants rely upon the decision of this Court in Bandhu 
Bhagat v. Shah Muhammad Taqui(). Inthat case a suleh- 
nama was presented to the High Court by counsel and was 
sent to the court below for verification. Repeated attempts 
were made to get the parties to verify their signatures _ 
hut without success. Mr, Justice MAHMOOD was asked to, 
act upon the unverified su/ehnama under section 577 of 
the (ode. He very naturally declined to do so. The case . 
is ng authority for the propositions that a Court may not 
enquire whether a compromise has been arrived at or must. 
disregard it if one party resiles from it. On the other hand, 
it was hel id in Appasany v, Varadachari (2) and Samibai v. 
Prem (8) and by the majority of the Judges in Brojodurlabh, . 
Sinha v. Ramanath (4) that a Court has power under section 
375 of the Code of 1882 to enquire and determine whether a r 
compromise has been arrived at and to record it and passa | 
decree in accordance therewith if it finds that a compromise ; 
has been effected. I have followed these decisions in more. 
than one cage, and in my opinion any other construction of, 
the section would lead to absurd results. 


J 


The. only difficult question in this case is whether the | 
compromise was lawful. The agreement by Ashik Ali to 
relinquish his ex-proprietary rights in return for a sum of - 


money-to be determined by an arbitrator was nothing more: 


or less than Ay agreement to sell those rights when they... 
accrued to him. 1 understood the learned vakil for: the. 


(1) [1892] I. L. R., 14 All, 350. 
(2) [1896] ]. L. R., 19 Mad., 419. 
(3) [1895] L L. R., 20 Bom, 304. 
(4) p97] I. L. R, 24 Cal, go8. 
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respondents to concede that the ‘agreement was unlawful 
within the meaning of section 23 of the Indian Contract Act, 
and [ think there can be no doubt that the agreement was 
unlawful. _The result appears to be that unless this. agree- 
ment can be separated from or treated as independent of the 
rest. of the compromise, the whole compromise must be held 
to be, unlawful and void with reference to the provisions of 
section 24 of the same Act. The provision in the compro- 
mise that the ex-proprietary rights shall be relinquished 
stands by itself, and it is not in so many words stated that 
the price to be paid for the relinquishment of the ex-proprie- 
tary rights is part of the price to be paid for the property as 
a whole, and all parties to the compromise were presumably 
aware that this part of it could not be enforced. But, on the 
other hand, the sév of a proprietor is generally some of the 
best land in a village and the appellants may well have 
regarded it as an essential part of the bargain that they 
_should get actual possession of the si” land and so get rid of 
a tenant who might give trouble. The compromise by itself 
leaves it doubtful, whether the agreement to relinquish the 
ex-proprietary rights was part of the consideration for the 
abandonment by -the appellants of their claims under the 
mortgages or was a separate matter. In these circumstances 
it is permissible to see what the parties have done under the 
compromise. On the-appeal of Ashik Ali in the mortgage 
case the District Judge directed that a decree should be 
‘framed i in terms of the compromise. The appellants have rot 
appealed against that decree so that one portion of the com- 
promise has been acted upon and in execution of that decree 
the appellants can presumably compel the respondents to 
execute a sale deed in respect of the property covered by the 
mortgage of 1871. It appears to me that the compromise 
must either stand or fall as a whole. The appellants by not 
appealing against the decree in the mortgage suit have made 
it impossible for any court to set aside the compromise in its 
entirety. The conduct of the appellants shows that in their 
opinion the different parts of the compromise are separable. 
On the whole I am of opinion that this is the proper view to 
take of it. I would hold that the compromise is lawful except 
with regard to the relinquishment of the ex-proprietary rights, 
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and was rightly recorded by the court below. In my opinion 
the court below was right in dismissing the appellant’s 
appeal, as in effect though not in form it did, in accordance 
with the compromise, and [ would dismiss the appeal with 
costs, 

TUDBALL, J.—I concur. The compromise in so far as it 
relates to the mortgage suit has been accepted, and a -final 
decree binding upon the parties has been passed. In so fat 
as it relates to the present suit, the compromise is lawful, and 
the action of the appellants shows that they considered the 
compromise to consist of three separate and distinct portions, 
It is only the third portion which relates to the mortgage on 
which no suit has been brought that may be said to be unlaw- 
ful, and this appears to be a separate and distinct portion, 
I would therefore dismiss the appeal with costs. 

By THE CouRT.—Order of the Court is that the appeal 
fails and is dismissed with costs including in this Court fees 
on the higher scale. 

Appeal dismissed. 
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MUKTABAL SINGH AND ANOTHER 
VErVSUS 
KARAN SINGH AND ANOTHER.* 


Limitation Act (XV of 1577), articles 91, 120, 144—Gift by a Hindu 
coparcener—Suit for.declaration and possession by other coparceners— 
No prayer for setting aside the gift—Hindii Law—Powers ofa 
coparcener to alienate. 


A Hindu coparcener made a gift of his undivided share in favour of 
the defendant. The donee made an application for mutation and his 
name was -recorded. He together with other coparceners applied for 
ejectment of certain tenants. He then brought a suit for profits. The 
coparceners of the donor thereupon sued for declaration that they and 
their uncle, the donor, were owners and in the alternative for possession. 
The suit was brought moie than three years after the date of gift. eld 
that in asmuch as a Hindu coparcener has no right to alienate any 
portion of the family property without the consent of other coparceners, 
it was not necessary for the plaintiffs to sue to have the deed of gift set 
aside. Articles 91 and 120 of the Limitation Act had therefore no appli- 
cation, but article 144 of the Act was the article which applied to 
the case. Bijoy Gopal v. Krishna Mahishi, 1. L. R., 34 Cal., 329, P. C., 
referred to. X - 

SECOND APPEAL from a decree of D. R. Lyle, Esq., Dis- 
trict Judge of Aligarh, reversing a decree of Pandit Pitambar 
Joshi, Extra Additional Subordinate Judge of Aligarh. 

Suit for declaration and possession. 

The following geneological tree will show the relation of 
the parties :— 


LAL SAHAI. 
| 
Hira Singh. Bhawani Singh, (defendant 2.) 
Muktabal Singh, (plaintiff 1.) Karan Singh (defendant 1.) 


Partab Singh, (plaintiff 2.) 

The facts were that Bhawani Singh executed a deed of gift 
in favour of Karan Singh (defendant No.1) on the 17th of 
May, 1900. Plaintiffs Nos. 1 and 2 asserted that as Karan 
Singh was only the son of a widow whom Bhawani Singh had 
married, he had no interest in the property and that as they 

` were joint with Bhawani Singh, the latter had no right to con- 
vey any property to his step son. The suit was not filed 
till 3 years after the date of the execution of the deed of gift, 
* S. A. 835 of 1909, 
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The Court of first instance decreed the suit. The lower 
appellate court reversed that decree. The plaintiffs preferred 
a second appeal to the High Court. 


Satish Chandra Banerji (with him J. N. Chaudri and B. K. 
Mukerji), for the appellants :— 


Under article 91 of the Limitation Act a plaintiff is bound 
to set aside a deed if it is his deed or of one under whom ‘he 
claims. If a deed is not binding on a family; it is a nullity, 
and it can be ignored. It is not necessary to -have it set 
aside. 

Unni v. Kunchi Amma, [1890] I. L. R., 14 Mad., 26. 


Bachchan Singh v. Kamta Prasad, (1910) 7 A. L. J. R., 337. 
Bijoy Gopal v. Krishna Mahishi, [1907] 1. L. R., 34 Cal., 329, P. C. 


Balwantrao v. Ram Krishna, [1901] 3 Bom. L. R., 682. 
` [STANLEY, C. J.—You can only get a.decree for joint 
possession with Bhawani Singh.] 


Girdhari Lal Agarwala, for the respondents :— 

The deed was executed in 1900, and mutation of names 
effected. The plaintiff joined Karan Singh in a suit for 
enhancement of rents against tenants in 1903, knowing all 
the time that Karan Singh had been put in possession. 

Jagardeo Singh v. Phuljhari, (1908) 1. L. R., 30 All, 375. 

The judgment of the Court was delivered by 


GRIFFIN, J—The plaintiffs in the suit out of which this 
appeal has arisen were Muktabal Singh and his minor son, 
Partab Singh. The two plaintiffs and Bhawani Singh, who 
is the uncle of Muktabal Singh, were members of a joint 
Hindu family and owned 196 bighas 13 biswas of land in the 
village of Mai Nath, pargana Koil, district Aligarh. On the 
17th of May, 1900, Bhawani Singh executed a deed of gift 
ofa one-half share in this property in favour of the defendant 
No. 1, Karan Singh, who as has been found by the court 
below, isa stranger to the family. On the strength of this 
deed of gift, Karan Singh obtained mutation of names in his 
favour ; and in the year 1903 the plaintiffs joined with him in 
instituting a suit for enhancement of rent against tenants. 
In the year 1907, Karan Singh instituted a suit for profits 
against the plaintiffs. The institution of this suit for 


‘profits was the cause of the bringing of the present suit. 
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The ‘reliefs asked for in the. plaint were open to 
objection but the plaint has now been amended with the 
permission of the court, so as to bring the reliefs into confor- 
mity with section 42 of the Specific Relief Act. Shortly stated, 
the plaintiffs asked that they and Bhawani Singh be declared 
to be the owners in possession of the entire family property ; 
and, if they are found to be out of possession, that Karan 
‘Singh be dispossessed and the plaintiffs be put into posses- 
sion of the property jointly with Bhawani Singh. 


The court of first instance decreed the suit and gave the 
plaintiffs the declaration asked for ; that the property in 
suit was the joint property of the plaintiffs and ‘the defendant 
Bhawani Singh, and that the defendant Karan Singh acquir- 
.ed no interest in it by the deed of gift of the 17th of May, 
1900. . a a 

. The lower ‘appellate court found that Karan Singh did 
obtain possession and that it was necessary for the-plaintiffs 
before they could succeed in their suit to have the deed of 
gift in Karan Singh’s favour set aside; that the suit was 
~ governed by the provisions of article 91 of the second sche- 
dule of the Limitation Act, and having been brought after 
the expiry of more than three years from the date of the 


deed of gift was barred by limitation. The court below . 


also found asa fact that the plaintiffs became aware of the 
execution of the deed of gift shortly after its execution, and 
that in any case the suit would be barred under the provi- 
sions of article 120 of the Limitation Act. i 


In second appeal itis contended that neither article 91 
nor article 120 of the Limitation Act governs the present suit 
and that the deed of gift executed by Bhawani Singh in 
favour of Karan Singh was inoperative and had no effect 
as against the plaintiffs who are therefore under no necessity 
` to sue to have it set aside. 


Under the Witakshara law a member of a joint Hindu 
family has no power to alienate any portion of the family 
property without the consent of his coparceners. Such 
consent has not been pleaded in the present case ; and even 
if it had been pleaded, there still remains the fact that one 
of the plaintiffs isa minor. There are authorities for holding 

110 Ea 


MUKTABAL 
SINGH 


v, 
KARAN SINGE. 


Griffin, J. 


CIVIL. 





1910. 
MUKTABAL 
SINGH 
i 


KARAN SINGH. 


Griffin, J. 


786 HIGH COURT Á. L.J. R. 


that under such circumstances it is not necessary for the 
plaintifts to sue to have a deed of this nature executed by a 
member of a joint Hindu family set aside. We need only 
refer to the decision of their Lordships of the Privy Council 
reported in I. L. R., 34 Cal, 329. We cannot therefore agree 
with the deciston of the court below that either article 91 or 
article 120 of the Limitation Act governs the present case. 


The suit appears to. us to be governed by the provisions 
of article 144 and the suit has been brought well within the 
12 years prescribed by that article. For these reasons we 
allow this appeal, set aside the decree of the lower appellate 
court and restore that of the court of first instance with this 
modification that in addition to the relief thereby decreed we 
give a decree to'the plaintiffs for joint possession of the pro- 
perty along with the defendant No. 1. The appellants will 
have their costs from the defendants in this and the lower 
appellate court including fees in this Court on the higher scale, 


Š, M. ' Appeal decreed, 
(Cf. Din Dayal v. Har Narain, 1. L. R., 16 All, 73.—ED.] 


a 
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SHAFI-UN-NISA AND OTHERS 
Versus 
FAZALRAB AND OTHERS.* 

Transfer of Property Act (IV of 1882), section 77—Usufructuary mort- 
gage—Liability to account—Act XXVIII of 1855, section 4—Rent 
to be appropriated in lieu of interest only. 

In ‘the absence of an express stipulation therefor a usufructuary 
_mortgagee is not liable to render account to the representatives of the 
_mortgagor in an action for redemption. i - 

The fact that the rents ofthe property are to be appropriated in lieu 
of a portion of the interest only cannot alter the usufructuary character of 
the mortgage. 

FIRST APPEAL from an order of C. Rustomjee, Esq, 
District Judge of Allahabad. 


Suit for redemption and accounts. 

The material facts will appear from the judgment. 
Muhammad Ishaq, for the appellants. 

Tej Bahadur Sapru, for the respondents. 


Tne following judgments were delivered :— 


| KARAMaT HUSAIN, J.—The facts are these:—One Idi on 
‘the 15th of January, 1866, executed a mortgage deed in 
favour of his son Shams-ud-din. The material portion of the 
said mortgage deed may be rendered as follows :— 


“A sum of Rs. 700 in all is due to Shams-ud-din by me, hence execut- 
ing this deed in favour of Shams-ud-din, I covenant and give in writing 
that in lieu of the interest on the said sum which at the rate of Rs. 2 per 
mensem amounts to Rs. 168, | mortgage with possession 56 bighas, 11 
biswas and 7% dhurs yielding a rent of Rs. 113-2-3 at the rate of Rs. 2 per 
bigha, situate in the village Angwa alias Kathgaun and put him in posses- 
sion. The said Shams-ud-din, 1s to appropriate the rents of the said land 
amounting to Rs. 113-2-3. He may either cultivate the land or let it to 
tenants. I and my heirs and representatives shall raise no objection. 
After deducting Rs. 113-2-3 an annual balance of Rs. 54-13-9 remains 
due, and whenever I shall intend to pay off the debt, I shall pay the 
principal together with the annual balance of interest, f.e, Rs. 54-13-3 
and shall redeem the land.” 


® F, A, F. O. No. 106 of 1908, 
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CiT. The representatives in interest of the mortgagor brought 

1910. an action for redemption of the property mortgaged on ‘the 

ee allegation that in the settlement of 1882 Fasli in consequence 
SHAFI-UN-NISSA 


FOOR of the exchange of plots the area of the mortgaged property 
AB, . 
— went up to 80 bighas, and that its rent rose to more than 


Karamat 
Busain, J. Rs. 200, and they prayed for accounts. 


FVA The pleas in'defence on which the disposal of this appeal 
turns were that under the mortgage deed in question the 
mortgagees were not bound to render accounts and that the 
plaintiffs in order to redeem had to pay the principal Rs. 700 
and the total of the annual balance of interest amounting to 


Rs. 3,859. 


The court of first instance finding that the plaintiffs were 
not entitled to accounts, decreed their claim on condition of 
their paying Rs. 2,962-14-0 to the answering defendants with 

: costs, ` 


The plaintiffs appealed to the lower appellate court. 
One of the pleas taken was that the defendants were liable to 
account. This plea found favour with the lower appellate 
court which discharged the decree of the first court and 
remanded the case. That court, towards the end of its 
judgment, observes:—“I therefore disagree with the narrow 
construction the learned Munsif has placed upon the deed. 
I consider that so far its terms are most clear and 
distinct that in no case is the mortgagee or his representatives 
entitled to derive greater annual interest than is represented 
by the sum of Rs. 168. It is necessary, therefore, in my 
opinion that accounts should be taken to find out how much 
the mortgagee or his representatives have derived from the land 
as rent during each year during which the mortgage subsisted.” 
The defendants appeal against the order of remand and their 
learned vakil on the one hand contends that on a right inter- 
pretation of the mortgage deed, dated the 15th January, 1866, 
the defendants are not lable to accounts, that the mortgage 
being a usufructuary mortgage, there can be no liability to 
accounts under section 77 of the Transfer of Property Act 
and that the plots obtained in exchange, though larger in- 


o 


area must in the absence of any thing to the contrary be- 
presumed to be of an equal value to the plots originally 
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mortgaged. The learned advocate for the respondents, on 
the other hand, contends that by the terms of the mortgage 
the defendants cannot take more than Rs. 168 a year as 
interest, that the mortgagor being the owner of the property, 
his representatives are entitled to account, and that the mort- 
gage not being a usufructuary mortgage inasmuch as the rents 
accruing from the property are not to be appropriated in lieu 
of the whole interest, section 77 of the Transfer of Property 
Act has no application. Both parties rely on Jaztt Rat 
v. Gobind Tewari (1). In my opinion the contentions of the 
learned Vakil for the appellant are sound and must therefore 
prevail, There is nothing in the mortgage deed of the 15th 
January, 1866, to entitle the mortgagor to account. If he 
wanted to make the mortgagee liable to account, he should 
have in express terms stipulated therefor. In the absence 
of such stipulation the agreement as to the payment of the 
annual balance of interest is binding upon his representatives. 
This was enacted so far back as 1855, by section 4 of Act 
XXVIII of 1855, which is in the following terms:—“A mort- 
gage or other contract for the loan of money by which it is 
agreed that the use or usufruct of any property shall be 
allowed in lieu of interest shall be binding upon the parties.” 

. In addition to the absence of any agreement regarding 
the liability of the mortgagee for accounts the mortgage in 


‘ question is undoubtedly usufructuary and section 77 of the ` 


Transfer of Property Act exempts him as such from liability 
to account. The fact that the rents of the property are ‘to be 
appropriated in lieu of a portion of interest only, cannot alter 
the usufructuary character of the mortgage. According to 
the notion ofa mortgage in British India the ownership of 
the property no doubt remains in the mortgagor, but when he 
puts the mortgagee in possession and expressly covenants to 
pay the total of the annual balance of interest at the time of 
redemption his ownership cannot entitle him to account. The 
question of accretion does not arise for what the mortgagee 
got was in exchange of a portion of the property originally 
mortgaged, and there is nothing to show that the large 
area is not of the same value as the property which was 
originally mortgaged. : 

(1) [1884] I. L. R., 6 All, 303. 
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. The ruling in I. L. R., 6 All., 303, relied on by both sides 
is not directly in point. i 


For the above reasons I would allow the appeal with costs 
which in this Court will include the fees on the higher scale, set 
aside the order of the lower appellate court and remand the 
case to that court for trying the remaining issues. 


KNOXx, J.—I agree with my learned brother that the lower 
appellate court has placed a wrong construction upon the deed 
which contains the covenant between the parties. Theinteñ- 
tion of the contracting parties dlearly was that the profits 
arising from the land mortgaged were to be appropriated by 


the mortgagee as part of the annual interest accruing upon - 


the sum advanced by him, and that the respondents when they 
wished to redeem should pay the principal money—the mort- 
gage money, tegether Rs, 54-12-3, the annual balance of in- 


terest agreed upon. I agree in the order proposed, 


Appeal allowed—Oraes set aside, 


` 


Vot-yiit PRIVY COUNCIL. 791 


a OO PRIVY COUNCIL, 00O O0 


—— 


MAHANT DAMODAR pas 
VEVSUS § _ 


n ` ADHIKARI LAKHAN DAS 


Sui to recover possession—Property of Idol —Mahant—Seitior. and 

, Junior: chelas—Disputed right of succession—Ekrarnama- embody- 
a . ng terms of getilement—Const yction—Re spective rights “of: two 
È R chelas—Adver se possession—Limitation. $ 


oe F 
` 


“the plaintiff, as mahant of the sath or temple of a a Hindu “deity” at 

Bhadrak; sued, on the 17th July, 1961, to recover possession of certain 
properties situate at Bibisarai, alleging that the properties wweré debatiar 
property, dedicated to the worship and seryice, of the plaintiff's, Thakur, 
and held by the defendant as an adhikari in charge of a | subordinate math 
of, Bibisarai. A controversy, which had arisen on the death ofa former 
mahant, who died leaving two chelas, as to the right of strccession to the two 
mathsand thé’ property annexed to them, had been settled by an‘arrange- 
_ ment embodied in an e&rar nama, dated the 3rd November, 1874, executed 
"by the senior chela in favour of the junior chela, described as adhihari. 7, by 
which the math at Bhadrak was alloted in perpetuity to the elder chela 
and ‘his "successors, while the math at Bibisarai and the propertiés 
ánnexed to it, were allotted to the youriger chela‘and his successors, for 
purposes connected with. his w2/h, subject ‘to. /a small annual payment 
towards -the expenses of the Bhadrak azh. The parties to,the suit stood 
in. -the. place of the elder and-younger chelas respectively: 
. , Held, (affirming , he High Court), that in point of law, the property 
dealt with by the ehrarnama was prior to its date, to .be regarded as 
vested nov;in the- sakant but in the legal entity, “the idol, the mahant 
being only his representative and manager; that from the date, òf the 
ekrarnama the possession of the junior chela, by virtue of the terms of 
that ekrarnama, was adverse to the right of the idol and of the senior 
chela, as representing ‘that idol ; and that the suit was barred by limita- 
tion. : i 


- APPEAL against a decree of thé High Court at Calcutta, 
-in-an appeal from a decree of the Subordinate- Judge , af 
Cuttack; : 

Suit for possession of debatiar proper: 

` The material facts were as follows :— 


“The suit was filed on the 17th July, 1901, by the plaintiff- 
„appellant, as the màhani and shebait of the Sadabrata ae 
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or temple of the Thakur Sri Gopal Jiu at Bhadrak, in the 
district of Balasore, for the recovery of possession from the 
defendant of certain properties, moveable and immoveable, 
set forth in the schedule to the plaint. The property in ques- 
tion iş situate at Bibisarai, in” ‘perganah Jajpur, and was 
alleged by the plaintiff to be part of the dedatéar and marfat- 
gari property of, and as such dedicated to and required for 
the purposes of the worship and service of the said Thakur 
‘above mentioned. It was further-alleged by the plaintiff that 
his predecessor, mahant and shebait of the said Thakur and 
math at Bhadrak, Sri Ram Das, on succeeding to the office 
of mahant, had in the course of a dispute and litigation with 
the defendant, who claimed to be the successor to the said 
office, at the instance of mutual friends, entered into an agree- 
ment with the deféndant, whereby the said properties at 
‘Bibisarai were to be held by the defendant as an adhzkard or 
‘thanager, for purposes set forth in the ekrarnamas, which 
were executed by the said parties on the 3rd November, 1874, 
and subordinate to the said Bhadrak math. 


The plaintiff's case was that the property in dispute, being- 
a part of the debattar property of the said Thakur, could not 
„be validly assigned or dealt with by the said mahant Sri Ram 
. Das, so as' to affect the right of the said Thakur, and that in 
‘any event no such arrangement could be operative beyond the 
lifetime of the said Sri Ram Das, and that upon his death the 
said ekrarnama and the arrangements thereunder lapsed 
_and became ineffective. 


The plaintiff also alleged that the defendant was unfit for 

the’ post of an ädhikari, and that owing to his habit of mis- 

<appropriating the profits of the said debattas properties, he 
was not fitted to be in possession of them. 


The plaintiff alleged his cause of action to have accrued 
upon the death of his said gusz and. predecessor, mahant Sri 
Ram Das, on the 5th Sraban, 1296, corresponding with the 
18th July, 1889. | , 

The plaintiff prayed, zwzer ala, for deirado that the 
disputed property was the debattar property of the said 
‘Thakur’ Sti Gopal Jiu of the Sedabrata Math at Bhadrak, and 


‘was sadabrata property, and formed a part of the said 


“ 
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Sadabrata Math at Bhadrak ; that the said ekrarnama was 
illegal and invalid, and for possession. of the said property. with 
mesne profits. EE . ; x 
_ The defendant in his written statement set up limitation 
as his defence, claiming that neither’the plaintiff nor his pre-, 
decessor had- been ‘in possession of the disputed property- 
within twelve years prior-to the institution of the suit. He 
stated that he had been in adverse possession of the properties 
induit from the 3rd November, 1874, the date .of the said 
ekrarnama, and that an absolute right had accrued to -him 
in respect of the disputed properties, and that the alleged 
rights of the plaintiff and his predecessor, mahant Sri Ram 
Das, had become extinct., . ve i 
The Subordinate Judge found that mahant Sri Ram 
Das died-on the 19th -July, 1889, and’ that, therefore, the 
plaintiff's suit ‘was not barred -by limitation. As to the 3rd 
issue, he found that. the defendant had obtained possession 
under the said e#rarnama; that the onus lay ‘upon him to 
show how and when that possession became adverse to the 
mahant of the Bhadrak math, and that there was, no evidence 
of adverse possession, . He „gave the, plaintiff a decree for 
possession of the disputed properties with mesne profits from 
the date of the, suit, and with costs, - oe 
‘, The defendant appealed to the High Court where the 
pldintift’s suit was dismissed with costs on the ground that, 
thie defendant’s possession of the said properties had been 
adverse. The judgment of the High Court on this part. of 


the-case was as~ follows :—. ` ; 

_. Now, if .the plaintiff claims to be successor of Sri Ram Das, he.” 
certainly-cannot recover the Bibisarai Math, for the ekrarnama provides 
that neither Sri Ram Das nor any of his heirs shall ever disturb the 
possession of the defendant in the Bibisarai Mat. On the other hand, 
if the plaintiff sues merely as. the trustee of the idol, to, whom | the two 
maths in strict legal intendment . belong, he is met by the plea of the 
defendant's adverse possession of 27 years. We think there can be no 
doubt that the defendant held the disputed math adversely for more 
than -twelve years even before the death of Sri Ram Das. This is 
apparent from Exs. 10,11 and 12, in which the defendant claimed in 
February, 1877,-to hold the math. by right of inheritance, though he 
admitted that possession was made over to him under the ékrarnama 
of 1874. Sri Ram Das died in July, 1899, more than twelve years after the 


above claim. Furthermore, it would appear from. the Privy Council 
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décision in the Cade of Gndhzsambanda’ Pandata v. Vehi- Pandaram, (í) 
that thé plaintiff ard His preceding shebazts are not in the position 
of the holders of life _estates, and that the plaintiff is not entitled to 
contend that his right to sue accrued to him ‘only on the. deaih of: Sri 
Rani Das, atid that: the Possession Of the deféndant which may 
havé beén adverse tò Sri Kam Das, was not adverse to him. The 
decision of thé Privy Council above alluded to is of higher ‘authority thdn 
the ruling of this court iri Arruth Misser v. Ju gurnath; (2) on whith the 
Subordinate Judge relies, ` eg. 

Moreover, this court in a comparatively recent case, Nilmony ` Singh 
Jagabindhu Roy, (3) has affirmed the principlé láid down by their 
Lordships of the Privy Council, in the decision above réferred to, and 
has -held-that each succeeding manager or shebait ofan idol’ does not 
get a fresh start, as far as the question of limitation, is concerned on the 
ground of his not deriving title from any previous managet. Thé tuling 
in this case is further direct authority for holding that the possession of 
the defendant has been all along adverse, ard bars the plaintiffs claim, 
and the decision in Bejoy Chunder Bankga v K aliy Prosonno Mookerjee 
(4) also supports this view. 


> The: plaintiff. thereupon appealed to His Majesty in 
Council. 


A, M. Dunne, for the appellant, continded that. the 
ie əl the Thakur of the math at Bhadrak, as proprietor 
of the property in suit, was clearly established by the 
evidence, and submitted that the terms of the ekrarnama 
did hot confer upon thé respondent Any. rights beyond 
those Of a manager and agent of the - properties belonging. to 
the Bhadrak Thakur, and subordinaté tò the makant ‘of the 
Bhadt ak math. He further contended that any rights granted 
to the respondent and his possession under the ehrarnama 
ĉóuld nof; and did not enure beyond the lifetime of the 
mahant Sti Ram Das. He distinguished Granasambanda 
Pandara Sannadhi v. Velu Pandaram (5) and, Wilnony 
Singh v . Jagabandhu Roy (8), and further submitted, that 
no evidence was adduced which. showed any, adverse pos- 
session by; the respondent, or which could confer.any statutory 
title upon him in regard to the property in suit. : 


The respondent did not appear. 
(i) [1899] 1. L. R. 23 Mads 291, P.C. (2) [1872] 18 W. R. 439. ” 
(3) [1896] 1. L. R. 23 Cal., 536. (4) [1878] LL R., 4 Càl, 327. 
A5) [1899] I L. R. 23 Mad. 271, Pc. (6) [1896] I. L. R., 23 Cal, 536. 
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`The- judgment’ their- ‘Lordships was ‘delivered by. esi ssj CNIL 
TeRi, iE. 
SIR “ARTHUR ` | WILSON — This. is “art ' appeal froin, “a are 


decision of the. High Court. of Calcutta, ‘dated the’ 6th : June: MARANT 
DAMODAR Das - 


1905, which- overru led. that ôf. ‘the Subordinate Judge of J, 
Cittack, dated the goth September’ ' 1902. Do EREE 


` 


-The suit out of which the; „appeal. arises, was filed, in nthe Sir Arthas 
i mentioned Court, by the plaintifftappellant,..in his Melee 
character as Mahant of the Math or temple. of a Hindu 
deity,at Bhadrak in Balasore, and the object of the suit was 
to recover: possession of certain properties situate at Bibisarai 
in „Jajpur, ‘the suit being based upon’ the allegation-that the 
‘properties i were debottar property, dedicated to: the worship 
and. service ‘of the. plaintiff's ` Thakur, and” held ` by” the 
defendant as an Adhikari i in charge of what, was “said to be 
a subordinate Math of Bibisarai. we : 


` The first.Court decided in favour of the plaintiff.’ ` That 
decion was teverséd on: appeal by “the -High ‘Court tòn the 
ground that the plaintiff's suit was barred by limitation. 
-Their Lordships are of opihion that the learned Judges of 
the; High Court were right. , i 


is Ota fap E 


There’ is. now-no TA asto any! question strictly of fact. 
Tile foriner-Mahant was in’ possession: of'both Maths sand *of 
thé propertyannexed to theni.: He died lèaving - two- ‘chelas, 
Between whom a cóntroversy arose-as`tô-the.'right -of succes- 
Sior to the Maths and thie property arinexed’ to them.!” That 
“@ontroversy was settled by an arrangement’ embodied ` for-the 
' pregent purpose in an Ekrarnaira, dated «tie. 3rd ‘November, 

“1874; executed by Sritami“Das, senior chela,- in-favour ofthe 
“junior thela, described as -Adhikari Lakhan Das, by which 
the’ Math at Bhadrak ‘was ‘allottéd in perpetuity ‘to ‘the-elder 
“chela and-his suctessoi s: while the’ Afath-at’ BibiSarai, and -the 
‘properties ‘annexed to it,’ were! allotted"! to-‘the younger -chéhe 
‘and his siccesscs, for the” purposes ‘coniiéctéd ‘with his ‘Math, 
subject to an-annual ‘paymént öf Rs, 3 towards: the: expenses 
of the Bhadrak Maik. The parties to thẹ,preşenf suit stand 
in the place òf the elder, and „younger chelas respectively. 


va The learned Judges of the High Court have- -rightly held 
that,in. point oflaw,the property dealt,with by the Ezz an nama 
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was prior to its date, to be regarded as vested not in the 
Mahant but in the legal entity, the idol, the Mahant being 
only his representative and manager. , And it follows from 
this, that the learned Judges were further right in holding 
that from the'date of the Ekrarnzama, the possession of the 
junior chela, by virtue of the terms of that Ekrarnama, was 
adverse to the tight of the idol and of the senior chela, as 
representing that idol, and that therefore the present suit 


- was barred, by limitation. 


For thesé reasons their Lordships will humbly advise 
His Majesty that this appeal should be dismissed. As- the 
respondent has'not appeared upon the hearing of the appeal 
there will be no order as to costs. : 


Messrs T.-L. Wilson & Co.—Solicitors for the appelant 


The respondent did not appear., 


J. M. P. Appeal dismissed, 


A 
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MUHAMMAD ALUM. 
versus’ ` 


AKBAR HUSAIN AND OTHERS.* : 

Specific Relief Act (I of 1877), section ‘42—Mahomedan Law—wagf— 

Persons entitled to use the property—Declaration of right— Code of 
‘Civil Procedure (Act V of 1905), sect ons 92, 93 —Permission to sue. 

- The plaintiffs-without permission of the Legal Remembrancer brought 

a suit for declaration that a certain /dgah and the lands adjoining were 
wakf property. The court below found, the property in dispute to be 
endowed property eld that the plaintiffs were entitled to maintain the 


_ suit, as they were Mahomedans resident in the district, and had a right 


to frequent and use the mosque for devotion, and the lands adjoining 
were appurtenant to the m:sque. Zifaryab Ali v. Bakhtawar Singh, 
5 All, 497: fawahra v Akbar Husain, 7 Al\., 178, followed. Wajid Ali 
v. Dianatullah, 1. ‘L. R., 8 All, 31, distinguished. : 


SECOND APPEAL from a decree of Nawab Muhammad 
Ishaq Khan, District Judge of Farrukhabad, modifying a 
decree of Babu Daya Nath, Subordinate Judge of Fatehgarh. 


Suit for declaration. 
The material facts were as follows :— 


Certain Mahomedans brought a suit for declaration 
-that a certain /égah and lands adjoining to. it were wagf 
property. The defendant was a purchaser of a portion of 
that property. The suit was resisted by him on thé ground 
that it was not wagf property. The court of first instance 
declared that the //gah was endowed property but dismissed 
the suit as to. the lands adjoining. The lower appellate- court 
_came to the conclusion that both the /dgah and the lands 
_adjoining were endowed property and decreed the suit in 
full. ` 

The defendant appealed. - 


. Mukammad Ishaq, for the appellant :— -x 


- Plaintiffs? suit came under the provisions of section 42 of 
the Specific Relief Act. The-property having been found to 
-be wagf property and no permission, having been obtained 
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Civ. from the Lega Remembrancer a suit of this nature was not 

igre maintainable under sections 92 ‘and 93 of Act V of 1908. 
MUHAMMAD He cited y Jk ; 

ae Wajid Ali v. Dianatullah, (1885) A. L Ry 8 Alle, 31.. - a 


AKBAR HUSAIN. 


- Baliram ANDER Mukerji (for Ghulam ang ea) A for the 
© > respondents :— 


ee ) Any: Mahomedan resident ina 2 village has ; a right te to. hi ave 
ae it declared that property appertaining ‘to'a mosque, is. wage 
io ‘propérty. It was not  Neceessary , for him to show that: he, had 


H any special interest in it. ` He had a right to prevent any 
“one from claiming property in the mosque and the. adjoining 
lands. a ai A Ete ré a 
He relied on es Ye hie, 4 es 
Zafaryab Ali v. Bakhtawar Singh, (1883) L. L. R S + 497, Fi Be 
k » Jawahra v. Akbar Husain, [1884] I. L. R. 7 All, 178 F: B. E 
~ ` Raghubar Dial v. Kesho Ramaung; [1888} 1. L. R., 11 All, 18; Fy PBE” 
` ` Ameer Ali: Mahomedan Law, Vol. 1, p.-439. (3rd edition). one 
The judgment of the Court was delivered by | ae 
Stanley, C. fr, STANLEY, C. J.—The. plaintiffs who, are seven in number 


’ 


and all residents of the city of Kanauj, instituted the. suit out of 
which this appeal has arisen to have it declared that certain 
land in the village. of Kandrauli in pargana of. Kanauj is 
wagf property appertaining as such to an Idgah or mosque 
which was built by the. Moghal-Emperors. - It appears from 
‘the judgment.of the lower. appellate -court that the land in 
. question was recorded, as Bagh Jdgah at mauza Kandrauli, 
“No, 463, at the time of the settlement’made under Regula- 
‘tion IX of 1833, and No, 489 in the jamabandi of the 
- settlement. of 1872.. The principal defendants -are.the pur- 
- chasers of a-part of the zamindari of the village of Kandrauli, 
“The defendants set. up a.plea that neither the ldgah nor 
. the land adjoining it was wagf property, and. upon this plea 
the. main issue. in ;the case was framed. The court of-first- 
instance gave the plaintiffs a declaration that the Tdgah was: 
endowed property but dismissed the suit as regards ‘the land- 
„adjoining it. Upon appeal the- -learned District Judge came: 

_ to the conclusion upon the evidence that the ‘land adjoining? 
“the Tdgah was endowed eek and he decreed the: penile: 5 


` 1 
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claim in full. From this decision the -appeal which is now 
before us has been preferred and the main contention. of the 


learned vakil for the appellants is that the plaintifts-respon- 
deñts have no right to maintain the suit. It is contended 
that apart from the provisions. of section 42 of the Specific 
Relief Act and section 539 of the old Code of Civil Procedure 
corresponding to sections 92 and 93 of Act V of 1908, a suit 
of the nature of the present suit cannot Þe maintained and 
that the. plaintiffs who are Mahomedan residents of Kanauj, 
could not show that they had any special interest in the 
mosque in question and had no tight to bring the suit. Re- 
fiance in support of this contention “is based upon the ruling 
in Wajid Alı Shah v. Dianatullah Beg (1). In that case a 
Mahomedan, not a resident of the district in which the alleged 
wakf property was situate, brought a suit against a person in 
in. possession of that property for a declaration that the 
property: was wakf and in his plaint he ‘did not allege that 
he himse! f was interested in the property further or other- 
wise than as being a Mahomedan. It was held by 
PETHERAM, C. J., and OLDFIELD, J., that unless it could be 
‘shown tbat the suit was maintainable under some statutory 
provision, -it could not be maintained; that inasmuch as no 
permission had been given to the plaintiff to bring the suit, 
it was not maintainable under Act XX. of 1863 or under 
section 539 of the Civil Procedure Code, and that the suit was 


not maintainable under the provisions of section 42 of Act I, 


of 1877 (the Specific Relief Act) The learned Judges. in 
their judgment obsei ved, as regards section 42 of the Spe- 
cific Relief Act that the only right asserted by the plaintiff 
was right’ as a Mahomedan to have thé property kept as 
wakf for the general body of persons, who believe in the 
Mahomedan religion and that section 42 of the Specific Relief 
Act applies to “any person entitled to any legal character 
or-to any right as to any property,” and, in certain circum. 
stances, allows such a person to bring a suit for determina- 
tion of his title to such character or right, and that the 
scope of the section is confined to the two classes which it 
specifies and that the plaintlff could~not sue as one of the 
first class, because he had no “legal character” which was 


denied by any one,’ as he only ‘asserted his character as a 
(1) [1885] I E. R.,8 All, 31. 
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Mahomedan and that had not been questioned, and further 
that the plaintiff did not for himself assert a right to any 
property, and by no act of the defendant had his 1ight to 
any property been denied. This case is unlike the ‘present, 
in so far that in the present case the plaintiffs aie Mahome- 
dan residents of the city of Kanauj and, as such, are entitled 
to worship in any Mahomedan mosque in the city. If the 
decision to which we have just referred would be held to 
govern the case of the plaintiffs in the present suit, it appears 
to us to be inconsistent with the decision to a Full Bench of 
this Court in the case of Jawahra v. Akbar Husain (1). In 
that case the Full Bench consisting of Sir COMER PETHERAM, 
C.J., and OLDFIELD, BRopHuURST, MAHMOOD and DUTHOIT, 
JJ. held that “every Mahomedan who has a right to use 
a mosque for purposes of devotion is entitled to exercise 
such right without hindrance and is competent to maintain 
a suit against any one who interferes with its exercise, irres- 
pective of the provisions of sections 30 and 539 of the Civil 
Procedure Code.” In this case the Full” Bench quoted with 
approval the case of Zafaryab Ali v. Bakhiawar Singh (2). In 
that case certain Mahomedans sued to set aside a mortgage 
of endowed property belonging to a mosque, the decree 
‘enforcing the mortgage, and the sale of the mortgaged 
property in execution of that decree, and for the demolition 
of buildings erected by the purchaser and the ejectment of 
the purchaser. It was held that the plaintiffs, as Mahome- 
dans, entitled to frequent the mosque and to use the other 
religious buildings connected with the endowment, could 
maintain the suit, and that section 539 of the Civil Procedure 
Code had no application to the case, the endowment being a 
religious institution within the meaning of section 24 of 
Act VI of 1871, and therefore governed by the Mahomedan 
law. Mr. Ameer Ali in his work on Mahomedan law (volume 
I, 3rd Edition) at page 455 referring to the case of /awakra 
v. Akbar Husain observes as follows :—“ The judgment 
of the Allahabad High Court seems to be in conformity with 
the provisions of the Mahomedan law. As has been already 
Ppomicd out from Raddul Mukhtar and the Fatwat Kazi 


(1) [1884] 1. L. Ry 7 AML, 178. 
(2) [1883] I. L. R., 5 All, 497. 


<> 
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Khan, every Mahomedan, who derives any benefit from a 
waägf or trust is entitled to ‘maintain an action against 
the Mutawallz, to establish his right thereto, or against a 
trespasser to recover any portion of the wagf property which 
has been “misappropriated, joining „any other person who 
may participate with him in ‘the benefit.” At page 449 of 
the same volume the learned author comments on and 
expresses approval of the decision of this Court in Zafaryab 
AlN v Bakhtawar Singh above cited. Now the plaintiff fs have 


land adjoining is appurtenant to the mosque and according k to 
the above rulings they can maintain their suit. 


_ The lower appellate court has found that the land ad- 
joining the /dgah is endowed property and this finding of 
fact is binding“ upon usin second appeal. In view of the 
findings we are of opinion that the decision of the court below 
is correct. We dismiss the appeal-with costs, including fees 
in this Court on the higher scale.. 


S. M. ,4 ppeal dismissed, 
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_ Givi. 


cei RAMBARAN RAI AND ANOTHER 
veh £TAGTOD o i è _ versus i 
Map b KAMLA PRASAD AND ANOTHER* 
l TODRALI, J. Hindu Lar /—Maitakshara—/nher ‘itance—Samanodakas and oe 
Cuamter, J. > - - contest between—Cause of action. 


g Samanodakas are those who participate in the same oblations of water 
and include descendants from a common ancestor more reniotely related 
than the thirteenth degree from the’ Jropositus. A sisters son is’ only 
a bandhu. A samanodaka is a nearer heir to a deceased ‘Hindu than a 
bandhu and will exclude the latter. Where therefore B was in the thirteenth 
degree from the common ancestor L and D was in the fourteenth degree 
from him, and B’s widow executed a deed of compromise declaring that 

. after her death D would become entitled to the possession of B’s pro- 


E perty, Želď'that this gave no cause of action to B’s sister’s son ‘for a 
suit for declaration of title and cancellation of the deed. 


SECOND APPEAL froma decree of Sri Lal, Esq., District 
Judge of Ghazipur, affirming a decree of M. Chhajju Mal, 
'Sùboidinate Judge of Ghazipur. 
` = Suit for declaration of right as next heir. 

The facts were- briefly these :— 

On the death of Bindhachal Rai, the last owner of the pro- 
perty in dispute, his mother, Musammat Rajwanti, succeeded to 
itand got possession. A dispute arose as to the succession bet- 

„ween her and the present appellants who claimed to be entitled 
_ to the property. They brought a suit against her for possession ; 
this suit was compromised. The compromise “ recognized.the 
right” of the Musammat to remain in possession during her life- 
time, and declared that on her death the present appellants 
would be entitled to succeed as the nearest reversioners. They 
were of the 14th degree of lineal descendants, counting from 
the common ancestor, Lala Rai. Thereupon the first respon- 
dent, Kamla Prasad, eho was the son of a sister of Bindhachal 
“Rai , brought the present suit against both the parties to the 
former suit, on the allegations that he was a nearer reversioner. 
than the ‘appellants and that the former suit and the 
compromise were collusive. He therefore prayed for a 

. declaration that he was the next heir and that the compromise 
was void.and ineffectual as against him. Both the lower courts 
held that the plaintiff, being a near dandhu, was a nearer re- 

, versioner than the defendants, and partly decreed his claim. 
The defendants filed this second appeal. 
°S, A. No. 565 of 1909 


5 


VOL. VIL] _ HIGH COURT. 803 


M. L. Agai wala, for the appellants.—The plaintiff, who is 
a Sister’s son, is'a ġandhu. > According to the Mitakshara the 
order of succession is as follows: i—Sapindas, then SARHAN 
then Samanodakas, and after them Bandhus 5 7 4> 

` Mayne : Hindu Law, 7th Edition, paragraphs 574 and 575. 

. The appellants are samanodakas. This class extends not 
only to seven degrees beyond the sakulyas, but even further, 
‘so long as ‘the pedigree ‘can be: traced.- A-lineal descendant, 
however far down the genealogical: table he may -be, is a 
samanodaka, so long as he can trace his descent from a com- 
mon ancestor. i sh 2 YS 

is „Mayne : Hindu Law, 7th Edition, paragraph 574. 
 „Sarvadhikari : Principles of Hindu Law of dnie, itance (Tagore 
Law Lectures, 1880), pp. 656, 686, 687. 


The Mitakshara : Chapter II; Section 5; pl. 6. 


. The effect “of the compromise was to. confirm the posses- 
sion of Musammat Rajwanti for her life and to declare that, 
i after her, the appellants would be the next reversioners. This 
was entirely in accordance with what the position of ° the 
— parties was according to- the Hindu Law. There was no 
collusion and no.infringement of the right of any one. 
2+ Harbans Sahai, for the respondents. —The plaintiff is the 
next reversionér,'and' not the appellants. The appellants are 
not samanodakas, as they are more than seven degrees beyond 
the sakulyas. The class of sizanodakas includes only those 
who are within seven ‘degrees irom the sakulyas. 
Ghose : Hindu Law, p. 125. 
Golap Chandra Sarkar : Hindu Law, P- 64. 
„Even, if the plaintiff be held not to be thẹ next reversioner, 
ž ie has under the circumstances of the case, aright to sue. A 
-n remote reversioner can sue where the near reversioner colludes 
,, with the widow., A o5 5 
“Rani Anund Koer v. The Court of Wards, ee L. R, 81. a p. I4 
P © cS L L. R, 6 Cal, 764. 
“In the compromise, Musammat Rajwanti assented without 
“demur to the assertion, by‘ the other side, of their present 
ownership of the property, over which they professed to give 
her possession for life; not ‘becansé she was gnetled: to it, but 
merely in Keu of mairitenanée, i : 


Bai Devkore v. Amrit am Jamiatram, [1885] 1 L R., to Bom., 372. 
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The following- cases are in my favọur : 
Bakhtawar v. Bhagwana, [1910] I. L. R., 32 All, 176, at T 
` Sheo Singh v. Jeoni, [1897] 1. L. R,-19 All, 524. 
[TUDBALL, J.—In the present.case the Hindu female has 
made no alienations, and is not committing any waste, or 
otherwise i injuring the. property : all she has done is to say 
that after her death certain persons would be the owners.] 


She has admitted the claim of those persons to the present’ 
ownership of-the property.: i 
: ML: Agarwala, was not heard in reply ; but he referred tò 
Mayne : Hindu Law, 7th Edition, paragraph 648. 
The judgment of the Court was delivered by 


-TUDBALL, J.—This appeal arises out of a suit brought by 
the plaintiff claiming as. the next reversioner to Bindhachal 
Rai to obtain a declaration that he is entitled- to the estate 
of the deceased- after the death of his mother, Musammat 
Rajwanti Kunwar, and that the-deed of compromise, dated 
the 5th of June, 1908, was void and ineffectual as against 
him. In paragraph 5 of the plaint he stated that the’ de-* 
fendant, first party, had -brought a’ suit against Rajwanti 
Kunwar to recover possession of the prope tty left by Bindha- 
chal Rai; that they colluded, and on the sth of June, 1908, 
filed a compromise in the suit to the effect that the defend- 
ant, 2nd party (2 e, Rajwanti Kunwar) would remain the 
owner and possessor of the property left by Bindhachal Rai 
as long as ‘she was alive, and that after her death the 
defendants, first party, would become entitled to the_ posses- 
sion of the aforesaid property. In paragraph 6 the plaintiff 
urged that this compromise.was prejudicial to him as accord- 
ing to Hindu Law he is the heir of Bindhachal Rai and ‘the 
defendants, first party, could not in any way be deemed to be 
his heirs. With the plaint was filed a pedigree which will be 
found at page 7 of the paper book. In this pedigree one Lala 
Rai is-shown as the common ancestor from whom Bindhachal 


Rai and also the defendants, Rambaran Rai, Sita Ram Rai,. 


and Swarath Rai are descended.- Bindhachal Rai is shown 


as being in the thirteenth degree from Lala Rai, while the. 
defendants are shown’in the fourteenth degree from him. “The 


defendants in their written statement filed another pedigree 
which will be found at page 9 of the paper book in which they’ 


Pe 


a 
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show themselves as within 6 or 7 degrees'of Lala Rai- They 
also raised a plea that the plaintiff was the son of Bindhachal 
Rai’s step- -sister and not his own sister: The court of first in- 
stance granted the plaintiff a declaration that: the compro- 
-mise made by Rajwanti Kunwar on the 5th of June, 1908, was 
“collusive and that the declaration therein that the defendants 
were the lieirs after-her was not binding on the plaintiff. ‘This 
decreé was upheld on appeal. In this Court it is urged that 
-on the plaintiff’s own pedigree the deferdants-appellants are 
the reversioners-next entitled to take the estate of Bindhachal 
‘Rai on the death of Rajwanti Kunwar, and that therefore the 
plaintiff has no cause of action to obtain the declaration which 
-he seeks, as the compromise does nothing more than declare 
that the defendants are the reversioners according to Hindu 
Law. “On behalf.of the respondent it is urged that the appel- 
lants cannot be the next 1eversioners tecause they are-too 
remote from Lala Rai, the common ancestor. It is-next urged 
that under the compromise in question the mother recognized 
the title of the.appellants as actual qwners of the property on 
the date ‘of the compromise, and that this was prejudicial to 
the interests of the plaintiff at least asa remote reversioner. 
In regard to the first point, on page 686 of Sarvadhikari’s 
Principles of Hindu Law of Inheritance, it is-laid dowh, “ In 
default of gotraja sapindas says the Mitekshara, the-succession 
devolves on samanodakas, and they must.be understood to 
-reach to seven degrees beyond the.gotraja sapindas, or else as 
“far. as the limits of knowledge as to birth and name extend.” 
At page 778 of Mayne’s Hindu Law, 7th-Edition, in paragraph 
574, where Mr. Mayne discusses sakulyas ‘and - samanodakas, 
he, says, “the former extend to three-degrees both in ascent 
and descent beyond the segzzdas, and the latter to seven de- 
grees beyond the “sakulyas or even further so long -as: the 
~ pedigree can be traced.” The same question arose ‘before the 
Bombay High Court in the case of Bat Devkorev. Amritram 
Jamiatram-{!). It was there held that the word samanodakas, 
meaning literally those participating in the same oblation of 
- water, includes descendants from a’common ancestor,. more 
remotely related than the thirteenth degree from the propositus, 
Mitakshara, chapter LI, seetion’5, pl. 6, was quoted which'runs 
as follows:—“ If there be none such, the succession devolves on 
` (1) [1885] L L. R., 10 Bom., 372. 
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kindred connected by libations of water; and they must-be un- 
derstood to reach to seven degrees beyond the kindred connec- 
ted by funeral oblations of- food: or else as far as'the limits of 
knowledge as to birth and name extend.” It is quite clear on 
the authorities, and on the face of the pedigree filed by the 
plaintiff himself, that the defendants-appellants are nearer 
reversioners to Bindhachal Rai than the plaintiff, who, at 


the utmost being a sister’s son, | is a dandhu. bes 


In regard to the, argument that the mother did more . 
than acknowledge the tights of the appellants as rever- 
sioners, this is entirely a new. case which has been put 
before the Court for the first time on this appeal. The 
plaint, the pleadings in-the lower courts as. well as the 
judgments of the lower courts show clearly how the com- 
promise was read by the parties in those courts, „We have 


_ nothing before us to show what were the pleadings and the- 


issues inthe suit which was originally brought by. the defen- 
dants-appellants .against Musammat .Rajwanti Kunwar. 
We have before us only the compromise that the defendant 
should remain in possession in lieu of, maintenance during 
her lifetime, and that after her death the then plaintiffs would 
get the property as heirs and owners after Bindhachal-Rai: In 
our opinion the plaintiff has no right whatever to put for- 
ward at this late stage.a new case. As the case stood in the 
lower court, the plaintiff claimed to ‘be a nearer reversioner 
than the defendants, and on that ground soughta declara- 
tion that the compromise was not binding as against, him. 
As has been shown above, he is a remote reversioner, and 


the defendants-appellants on his (plaintiff's) own showing are 
„nearer heirs to the estate of Bindhachal Rai. The compro- 


mise does nothing more than acknowledge the right of the 
mother Rajwanti Kunwar to remain im possession for her 
lifetime and the right of the defendants-appellants to enter 
into the estate on her death if they, are then alive. In our 
opinion the plaintiff has no cause of action whatsoever, for 
the present suit. 


We allow the appeal and. set aside: the decree of the: Weer 
. courts. The shit will.stand dismissed with costs ir all COURS: 
ineliding i in this Court fees on the higher scale. - l 


‘B. K. M. i oE Appeal decreed: 
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ISHAR DAS AND OTHERS ; ` CiviL. 
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Civit Procedure Code (Act Vof 1908), Schedule 11, section 1—A wanes serene ae 
Reference by parties interested Defendant who aid not appear ‘ ae 
not joining— Whether reference valid- i 
'A suit was brought against several persons, one of whom was a minor. 

An official of the court.was appointed guardian ad litem for the minor 

defendant, but he did not put in an appearance. The paities with the 

exception of the said minor applied-to the court to refer the matteis 

in dispute tô arbitration. The reference was made and an award was 

giveii by the arbitrators, whereby: the mimor wag exempted. from the 

plaintiffs claim Objections, being taken to the award, /e/d that the 

minor, not having put in an appearance, nor contested the suit, was not 

a person interested in the matters which were referred to arbitration, 

within the meaning of section 1, schedule II of the Code of Civil Pioce- 

dwe, and his not joining in the reference did not invalidate it. Pfam 

Mal v. Sadiq Ali Khan, I. L. R., 24 All, 229, applied. 


x SECOND- APPEAL from a decree of D. R. Lyle, Esq., 


District - Judge of Aligarh, confirming a* decree of Babu 
Aghore Nath Mukerji, Munsif of Kasganj. 


Suit for money. Question of the validity of a reference 
to'arbitration. ` 3 


` The material facts will appear from the judgment. 


Gulsari Lal (with him Surendra Nath Sen), for the 
appellants. 


Tef Bahadur Sapru, foe the respondents 
-> The judgment of the Court was delivered by 


‘GRIFFIN, J.—The suit out of which this appeal arises Griffin, Je 
was one for recovery of money due froma firm to which 
the defendants in the suit are said to belong. There were 
four” defendants in the suit, one of whomefamed Bhagwan 
‘Das, was a minor at the date of the suit. By order of the 
court -an. official of the court was appointed his guardian ad 
‘Litem ; written statements were filed by the defendants other = 


* S.A. No. 1221 of 1909. 
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than Bhagwan Das. No appearance was entered on behalf 
of Bhagwan Das. The plaintiffs and. the defendants other 
than Bhagwan Das, applied to the court to refer the matters 
in dispute to arbitration. An order of reference was accord-. 
ingly made and an award was given by the arbitrator. 
Numerous objections were _taken to that award in the court 
of first instance. These objections, one of .which was. that 
the reference was invalid by reason of the fact that all the 
defendants had not joined in it, were overruled by the learnèd 
Munsif, who passed a decree i in accordance’ with the award. 
On appeal the learned ‘District Judge held that no sbi 
lay. 


In second appeal to this Court it is contended that there 
was no valid reference to arbitration in asmuch as all the 
parties to the suit had not joined in the reference, and that 
therefore the award was void ad initio and the defendants had 
a right to appeal. The case has been argued at considerable 
length by the learned vakil for the appellants and the learned 
advocate for the respondents; numerous authorities, have been 
quoted to us and the ruling of their, Lordships of the Privy 
Council reported-in I. L. R, 29 Cal., 167, discussed at great 
length. We do not, however, consider it necessary: to go 
into the question dealt with in that appeal in this case. 
In Pitan Mal v. Sadig Ali (1) it was held by a Bench 
of this Court that the words “all the parties to a suit ” in Sec- 
tion 506 of the Code of Civil Procedure referred to the succeed- 
ing words of the same section “ any matter in difference 
between them in the suit” and would not necessarily include 
parties who did not put in any appearance at aH and between 
whom and the parties to the submission there was not in 
fact any matter in difference in the suit. This- decision was 
passed when the Code of Civil Procedure of 1882 was in force, 
Section 506 was to the following effect: “Ifall the patties 
to a suit desire that any matter in difference’ between- them 
in the suit be referred to arbitration, they may, at any time, 
before judgment is pronounced, apply in person, or by their 
respective pleaders specially authorized in writing’ in this 
behalf to the court for an order of reference.” There is what 
we consider a significant alteration in the wording of this’ sec- 


(1) [1898] I. LR. , 24 All., 229. 


ae 
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tión -a5 -reproduced iw the’ Code’ now in force. ‘Section 1 of 
thé’ second: schedule~ ‘of the ‘présent ‘Code is ‘as follows :— 
“ Where: in‘ any’ suit all the parties zzterested agree that any 


“matteé ‘in difference bétwéén ther ‘’shall’be referred to 
arbitration, they may at any time -before judgment is pro- 


nounced; apply to the ‘court ‘for ‘an ‘Order of reference.” The 
modifi¢ation ~ in the law was’ now made in the present ‘Code 
appears to bear out the interpretation which was put upon 
séction 506 of Act XIV of 1882 “by this Court. In the present 
casé Bhagwan ‘Das .névér put in an appearance or contested 
thé suit and‘ in the. events which happened, he appears to 
have nothing whatever to do in its result inasmuch as by 


the. award he ‘was exempted from the plaintiffs claim. 


Under these circumstances the appellant, Bhagwan Das, does 
not appear ‘to ‘us to’ be a person’ interested in the matters, 
which" was referred’ to’ arbitration between the plaintiffs and 
the: remaining defendants. ‘The conclusion at which we:have 
arrived is’ that the award cannot be challenged by reason of 
the fact that Bhagwan Das was not a party to “the reference. 
We dismiss the appeal with costs including fees i in this Court 
ön the highet seale, ve 


os 
Appeal dismissed, 


Ve 


cue Das 
\asirae DEO. 


Grifin 2, J. 


Jame, 7. 


STANLEY, C. J. 


GRIFFIN, J. 
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a Fey e yd 
Sie i `a - - 


oe CHIRANJI LAL 
versus Å 


KEHRI SINGH * . 


Civil and Revenue. Courts—jurisdiciion—Suit to sei aside decree: of 


Revenue Court—Matters within exciusive jurisdiction of Revenue Court. 


A Civil Court has no,power to interfere with decrees of the Revenue 


Court, which have been passed in matters exclusively within the juris- 


diction of the latter Court. Keshab Deo v. Bakori, S. A. 883 of 1905, 
decided on the 30th of Novémber, 1906, and Ashen Sahai v. Bakhtawar 
Singh, 20 All.. 237, referred to. > : 

SECOND APPEAL against the decree of H. W. Lyle. Esq.. 
District Judge of Agra, modifying the decree of Babu Lakshmi 
Narayan, Munsif of Agra. 


Suit for declaration. 


, 


x ° 
_, The material facts were as-follows :— 


The defendant, who was a recorded proprietor, obtained 
decrees for profits from the Revenue Court on 2gth June 1905, 
and 1st September, 1905, against the plaintiff and‘ realised the 
money due under the decrees. The plaintiff then brought 
the present suit in the Civil Court and prayed (1) for a dec- 
laration that the defendant was not entitled to any profits for 
the land in.suit, and (2) that the decrees of the Révenue Court 
dated 29th June, 1905, and ist September 1905 be declared ` 
null and void and be set aside, and the amount decreed as 
profits be refunded. The court of first instance granted the 


first prayer: But on appeal the Icwer appellate court decreed 
the whole suit. 


’ 
‘ 


The defendant preferred a second appeal as to relict (2) 
only. 


Peary Lal ae ane Durga Charan Banerjee), for the 
appellant :- — 


Under section 201 of the Tenancy Act, all that the Civil 
Court could do was to declare the right of the plaintif. The 
lagislature only reserved to the unsuccesful party in the 
Revenue Court, the right to get his title declared by ‘a Civil 
Court. When there was no question of fraud, a Civil Court 


7S. A. 478 of 1909. 
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could not set aside a decree o a competent Revenue Court Cit. 

in a matter within its exclusive jurisdiction. -He relied on 1910, 

. Keshab Deo v. Bahori, S. A. 883. of 1905, decided on November  CimRANJI LAL 
30th, 1906. v. 


Rai Kishen Chand v Mahadeo Lal, [1901] 21 A. W. N., 49. KRHRI SINGH, 


He further contended that the money which was realised 
“under a ‘decree of a competent Court could not be refunded. 
The: Civil Court could only declare the plaintiff's right and not 
order any restitution consequential to the declaration. It had 
no jurisdiction to set aside the Revenue Court’s decree, much 
less could it pass ‘a decree for the refund of the money paid 
under the Revenue Court’ s decree. ` 

. He relied on - 

, Marriot y. Hampton; [1797] 2‘Smith’s Leadiiig Cases, 409. ` ; 

_ Kishen Sahai v. Bakhtawar Singh, [1898] I. L. R., 20 All., 237. 


Govind Prasad, for the respondent :— 


When the very- basis of the Revenue Court’s decreé was 
taken away by the Civil. Court’s declaration -that the plaintiff 
was not entitled. to the profits, then the Civil Court’was ^ 
competent to decree: by way of-refund the amount which had 
been improperly. realised under-a wrong decrees. `° >` * 

` He cited ©- ase ee pep 
` Jogesh Chiunder Dutt v. Kali Churn Dutt, [i877] 1. L. R, 3 Cal, 30, 
. Shama-Purashad Roy:v. Hurro Purashad Rov, [1865] 19 M. r. A., 203; 
. Peary Lal Banerji was not heard ‘in reply. 


` 
kr 


The judgment of the Court. was delivered by 


© STANLEY, C. J—The plaintiff in the, suit. out of which Saron © /. 
this ‘appeal has arisen prayed for a declaration _that the 
defendants were not entitled to any portion of a piece of land 
entered as holding-No. 3 in the Khewat of a village and also 
. to have two decrees of the Revenue Court, dated respectively 
the toth of Juné,- 1905, and the 1st of September, 1905, set 
aside and declared void, and for an order that the defendant 
No, 1 should be ordered to refund to the plaintiff two sums 


of money paid to him under. and..by. virtue.of the said décrees 
of the Revenue Court. R ema 


H The court of first Pisne passed a decree in favour of the 
plaintiff in regard to the declaration as.to title asked for but 
dismissed his claim in other respects, 


CL. 
“1910. 


CHIRÀNJI LAL 


V. 
KEHRI SINGH. 





Stanley, C. J. 


pa 
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Upon aea the lower appellate court gave a decree to 
the pláintiff in the terms of his claim. 


This second appeal has been preferréd and it is contended 
before us that the Civil Court has no jurisdiction to sét aside 
decrees passed by thé’ Revenue Courts under the’ powers 
tonferred on them by thé Agra Tenancy Act. ‘It appears to 
us that this contention is well founded. If we were to enter- 
fain suit to set aside decrees of the Revenue Coutts, we shoiild 
be bringing the Civil Courts into direct antagonism with the 
Revenue Coiirts. In certain matters the Agfa Tenancy Act 
has providéd that the Revenue Courts shall have exclusive 
jurisdiction ‘and it is not within the power of Civil Courts, tó- 
interfere with the decrees of the Revenue Courts, which-have 
been passed in matters exclusively’ withiii the jurisdiétion of 
the Revenue Courts. ThiS was so held by a Bench’ of this 
Court, of which one of us was a member in thé unreported 
case of Keshab Deo v. Bahori, S. A. No. 883 of 1905, decided 
on ‘the 30th of November, 1906. The facts of that case were, 
similar ’ to those before us now, and in the judgment. we find 
the following passage :—“ In our opinion this suit-has been 
misconceived. The plaintiff asked the Civil Court - to- set, 
aside a decree of the Revenue Court in a matter as to which, 
the Revenue Court had exclusive jurisdiction, We are of 
opinion that such’a suit could not be entertained by the. Gi vil 
Court.” We would also refer to the case of Kishen ‘Sakai v. 
Bakhtawar Singh (Y). ` We therefore allow this appeal. , We 
set aside the decree of the lower appellate court and - restore 
the decree of the court òf ‘first instance with costs in this 
Court and also in the lower appellate court. — 


-P, L, B. > S ` Appeal hick eed. 
(1) [1898] I. L. R., 20 All, , 237. 
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C WAHID ALI KHAN 
versus + -. l oP ty 


KING- EMPEROR.’ 28 $ 

Criminal Procedure Code (Act Vof 1908), section 526—Transfer Zi proceed- 

ings under section 110 to another District— Jurisdiction of court to 
which case ts transferred. 


Section 526 of, the, Code of Criminal Procedure enables. the High 
Court to transfer criminal proceedings instituted under “section 110 of 
the Code, once they have been properly instituted, from one, “district 
to another, to a court of superior or equal jurisdiction and the order of 
the High Court will give jurisdiction to the court to which sich proceed- 
ings are transferred. Amir Singh, in the matter of: I. L. R., 16 Ally 3, 
not followed. 


A District Magistrate admitted, in his reply to an application ` for 
transfer of a case, that he had taken a keen personal interest in the case 
and was satisfied of the applicants guilt, Zed that tbis, was sufficient to 
arouse in the minds of the applicant a reasonable apprehension: 4 that, he 
would not have a fair and impartial trial in the. district 


r 


‘CRIMINAL MISCELLANEOUS against the aa of: E. A; 
Phelps Esqr., District Magistrate of Fatehpur, 


' Proceedings for transfer under section 502, ‘Criminal Pro? 
cedure Code. : . : - we 


The material facts wili appear from the judgment, 
G. W. Dillon, for the applicant. . ; i 
W., Wallach (Government Advocate), for the Crown. 

.The judgment of.the Court was delivered by - oats 


‘TUDBALL, J.—This is an application for transfer of certain 
proceedings pending in the court of the District Magistrate 
of Fatehpur against the applicant, under section 107 of the 
Criminal Procedure Code to some other competent court out- 
side the Fatehpur district’ for trial. Certain facts have been 
alleged in the affidavit filed with the application. To that 
affidavit there ‘is a reply by the District Magistrate himself, 
It is quite clear to me after reading this reply that the case is 
one which for the ends of justice should be transferred to some 

* Cr. Mis No. 99 of 1910. 


CRIMINAL 
1910. 


` Jute, 4 


TUDBALL, J, 


Tudball, J. 


CRIMINAL, 





1910. 
WAHID ALI 
Kan. 
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other court for disposal. The District Magistrate’s letter shows 
that be has take a keen personal interest in the. matters which 
have led up to the present case and that he has eyen taken part 
in the enquiry and has himself on his own information instituted 
the present proceedings and is more or less convinced of the 
applicant’s guilt. This is quite sufficient to arouse in the mind 
of the applicant a reasonable apprehension that, he may not 
receive that impartial inquiry to. which -he is under the law 
entitled, There can be no doubt whatsoever that the District 
Magistrate is moved by the very best of intentions and desires 
to maintain the peace of his district and to see that wrong- 
doers are punished. The case has apparently aroused very 
great’ interest and commotion locally, and it is in my, opinion 
expedient that it should be tried in an, atmosphere which is 
free from all- those local influences which must exist in Fateh-_ 
pur itself. It has been urged that the case is one of such a 
nature that it cannot be transferred to any other court outside 
the district of Fatehpur. My attention has been called to the 
ruling 7 the matter of the petition of Amar Singh (t. That 
was a case in which Mr. Justice BURKITT held that proceed- 
ings under section 110 of the Criminal Procedure Code can- 
not be transferred to any court outside the district within which 
such proceedings had been originally instituted. With due 
respect to the learned Judge who decided that case I find my- 
self unable to accept the reasoning of his judgment. I fail to 
see anything i in section 117 or section 118, Code of Criminal Pro- 
cedure which’ prevents a Magistrate to whose court proceed- 
ings have been transferred by an order passed under section 
526, Code of Criminal Procedure, from coming to decision as 
to whether or not the person in respect of whom the enquiry is 
made should execute a bond. No doubt, a Magistrate cannot 
take action under section 110 unless the person against whom 
the action is taken is one within the local limits of his 
jurisdiction. But once action has been taken, the inquiry and 
the final order are made under the powers granted under 
section, 117 and section 118 of the Code. Section 526 of the 
Code clearly enables this Court to transfer a criminal case of 
this description, once it has been properly instituted, to any 
other Criminal Court of equal or superior jurisdiction (and 
(1) [1893] L L. R, 16 All, 9 
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$ f 
which otherwise would have no jurisdiction), and the order of 
this Court will give jurisdiction ‘to the court to which the case 
has been.so-transferred to make an inquiry under section 117 
and ‘to pass an-.order under section 118; I do not think that 
the’ powers of transfer given to this Court by section 526 are- 
in any way limited by the terms of section 110 or section 107 
of the-Code.: In my opinion the’ends of justice demand that 
thi8'case be transferred to ‘anotherdistrict. I therefore transfer 
it-td'the court of the District Magistrate-of Allahabad with 
power to try the case himself or to transfer ‘it to some other 
~ first class: Magistrate of the Allahabad district who may be 
competent to try it. At the same time the applicant will 
execute a‘bond with sureties for the amount of Rs. 500, that 
he will, i if bound over to keep the peace, pay the costs of the 
r prosecution. ; 

! : A pplication allowed. 
' [N. B.—Cf. Re Gudar Singh, 1. L. R., 19 All, 291 ; Emp. v. Mahendia 

Singh, L. i R., 30 All, 47: —Ep.] 


MADHO RAM- 
E a ae versus. . 
mee i - DURGA PRASAD.” 
Negotiable Instruments Act (XXVI of 1881), section 98— Want of 
s - notice Damages—Burden of proof. 


“>In ‘a'suit' by intermediate endorsers of a hund? against earlier 
endorsers, the Court found that the 4undi had not been presented for pay- 
ment within a reasonable time. Held that the onus s lay upon the plaintiffs 
to prove t that the party charged could not suffer damage by reason ni 

. want of notice. Motilal v. Motilal, 1. L. R., 6 Ali., 78, followed., 


SECOND APPEAL from a decree of Mr. Muhammad Seraj- 


ud-din, Judge, Small Cause Court of Cawnpore, reversing a 
decree of Maulvi Hamid Husain, Munsif of Fatehpur. 
è Suijt-for money on a hundi, ` -| an 
The material facts were as ‘follows :— ` 
Ali Sajjad and Kanhya Lal drew - a, hundi for Rs. 806 on 
Lachman Das and Piarey Lal in favour of Ismail and Tayab 
Ali, ; The kundi was drawn on roth November, 1903. The 


FSA ‘No. LIII of 1909. . 
114 
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Civ. Tindi was endorsed ‘by Ismail and Tayab Ali in favour 
1910. of Madho’Ram and Gopal Das, appellants i in the case. :Madħo 
on Ra Ram and Gopal Das transferred it to Mata Din and 
Durga Parshad, the plaintiffs-respondents. The und? passed 

through the hands of the following in order :— 


1. Matadin and Durga Parshad. 

2. Thakur Parshad and Ganga Parshad. 
Prabhu Dyal and Sham Lal. í 
Kedar Nath and Babu Lal. l 
Sheo Datt and Benarsi Das. 


YV. 
DURGA PRASAD. 


A: i 


_ All these transfers took place between the roth and 16th 
of November, 1903. The last holders sent the: Zundi to 


their agent at Calcutta for recovery of money. - The undi 


was dishonoured as business of the drawee had failed. It was 
presented after three months and some days, and after dis- 
honour returned to the last endorsees Sheo Datt and Benarsi 
’ Das. They realised the money from Kedar Nath and Babu 
Lal and the latter in their turn from Prabhu Dyal and Sham 


iy 


Lal who brought a suit on the Aundi against their endorsers k 


and the drawers and the payees. 


The Munsif decreed the suit against the drawers, the 
‘payees and the first three sets -of endorsees. The payees 
appealed and the suit against them was dismissed as, .the 
hundi had not been presented within 3 months and no notice 
of dishonour had been given to them. Prabhu Dyal and Sham 
á Lal realised the money from Mata Din and Durga Parshad. 

_ This was a suit by Durga Parshad to recover the money 

from Madho Ram and Gopal Das andthe drawers. 


' The defence was that the %unudť was not presented-in 
“time and that no notice of dishonour was-given, The first 
court dismissed the suit and gave effect to these pleas on 
, findings. The lower appellate court considered the question 
how far the respondents had suffered loss by reason of want 
of notice of dishonour and held that they had failed to prove 
loss -by reason-of want of notice and decreed the suit. , 


The defendants appealed. 


Durga Charan Banerjee, for the appellants, contended that 
"it was for the plaintiffs ‘to prove that the defendants had not 


* 
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‘suffeted:: any loss. through, wantiof,.notice.and not for the 
‘defendant ‘to prove that-they hadi:suffered-loss. He cited 
Fy O Eel A v. Motilal, [1883]: I. L. R., 6 All, 78. 


e" Anirudäi Bepari v.' Bahadoor Khan; [1903] I; L.- R,, 30 Cal, bs 977: 
Section 98 of the Negotiable Instruments Act. ' 


`- Jami E A Bhagavàthar' v. Sundararaja Chetti, [1902] - 


L E. R., 26 Mad.,'239. , A eSa eo! fee aa Ni Ea 
and SOE er ee 
Askéran Baid v., Piyar Bux, [1968] ‘12 €. W.'N., 644. 

. It ‘was for the holder to give notice of dishonour., 


Damodar ‘Das, for the respondents; Submitted that in the 


‘Gases referred to ‘by the appellants, the- plaintiffs were the 


holders of the lundis. It was not so in this`case.` The 
person’ ‘in possession for ‘the time being was the one to'give 
notice. An endorsee ‘could’ not khow that a hundi had been 


dishonoiired:: He cited 

: >, Subramäniañ Chetty v. Alagappa Chetty, [1907] L Li R, 30 1 Mad, at 

"The: judgment of the Court ` was delivered” by ` 

A STANLEY, C. J,—This appeal arises out of a suit brought 
“by intermediate endorsers of a Hundi against earlier endorsers 
and the drawers of the Hundi to recover the amount paid by 
them ‘to the holder of the Hundi. ‘The court of first instance 
“dismissed the’ plaintiffs claim, finding that the Hundi ‘was 
‘ndt' presented” for ‘payment within a reasonable time, and 


“that notice of dishonour` was not” given. ` It also held, in 


-acċordance with the ruling in Motilal v, Motilal (?), that in 
a case of the kind the onus lies upon the plaintiffs to, prove that 
the defendants could not suffer damage ‘by reason of want 
of notice, and that being-so, the want of notice of dishonour 
.was,excused, It.pointed out that in this case.the plaintiffs 
-did not venture:to allege much less prove that the defendants 
could not suffer damage by reason of the want of-notice. 


‘Upon appeal all other quéstions appear' to have beer 


- abandoned, except the question as to whetliér the defendants 


suffered loss by” redson-of want of notice of dishonour. In 
other words whether notice of dishonour in this case was 
excused. Section 98 of the Negotiable Instruments Act 
. provides that no notice of dishonour is necessary when the 


«. party... charged could ‘not suffer damage for want of notice, 


(y [1883] I. L. R., 6 All, 78. 
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If the plaintiff seeks to’ excuse the want of notice of dis- 
honour; it lies upon him to eSstablish-that the party charged 
‘could not suffer damage for want of such notice; This was 
so held in Motilal y. Motilal, which we have quoted above. 
The learned Judge of the Small Cause Court, however; shifted 
the ozus:of proof in this case upon the defendants. He 
says in his judgment: “It was for the defendants to prove the 
damage” and that “it was necessary to see whether they had 
proved it.” Then he finds-that the defendants had. failéd to 
prove loss by reason’ that the notice of dishonour had not 
been given and the plaintiffs were therefore entitled to their 
money. l 

In this view of the law we are unable to concur, It was 
for the plaintiffs, as we have said, to show that by reason of 


x 


the want of notice of dishonour the defendants could not - 


suffer damage. The decision of the court ‘of first instance 
* appears to us to be correct ‘upon the findings, and we a¢éoFd- 
ingly allow this appeal, set aside the decree of the-lawer 
appellate court and restore the decree of the court of first 


instance with costs ih all courts including fees i in this Court 


„oh tiie liigher scale. Tiié objections are disallowed, > 
=S. M. . l Appeal decreed, 


| ss es 


ta 


BALDEO SINGH’ _ 
VETSUS = 
MARDAN SINGH! AND OTHERS. * 


Ag ra Tenancy Act (If of gor, local '), section 150 —Resumplon of rent- 
_ (fee grant—Jw risdiction of Civil and Revenue Couri—Res Jadicata- 


A suit under section 150 of the Agra Tenancy Act for resumption of 
possession ofa rent free grant was decteed by the Révenué Couit in favour 


' “óf the defendants. The plaintiff thereupon brought a suit in Civil Court for 


- declaration that the.plaintiff’s predecessors in title were in.possession for 
over 50 years. Held that the suit was triable exclusively by a hevenue 
. Court and the Civil Court could not entertain it, and that the point being 
- heard and decided by such Revenue Court could not be raised a again. 


SECOND “APPEAL, from a decree of H. J. Beil, Esq, District 
- Judge of Aligarh, confirming a decree of Maulvi “Muhammad 
Shafi, Subordinate Judge « of Aligarh. , l i 
. Suit for declaration of title and Bassession of property. 


The material facts will appear from the judgment. 
2S. A. No. 612 of 1909, 


VOL. VIL] HIGH COURT. 819 


Peles Dillon (with him Sazish Chandra 4 Banti arid Gü dhari 
ee ‘Agaiwila); for the appellant =— i 

‘The decisidii of thè Reéventié ‘Court “oir the question of 
title carinot opéfate as řēś judicata, first, bécatise section 169, 
Teriandy Act, doesnot apply fo a suit under section 156, 
‘ahd thé Révéhue Court cannot try the’ question, and, second- 


‘ly, Because an incidental dècision by that-Court on a questién 


"of title dogs ñot conclude the Civil Court. _It is only the Civil 
*Court- which éait éoridlusively decide the question of proprie: 


“taty titie, l : pu fie ie 3 


Ashraf cun-nissa v. Alt Almad, TE Ivl, R 26 All; Por: 
„Tayat Ali Khan v. Murad Ali Khan, [1985].25 A. W. N., 105. 
Rani Kishori y. Raja Ram, [1903]. L. R., 24 All. oe aad 
< Ajüdhiá Prasãd y. Shiéodin, [1884] 4. AW: N, 75. 
` Bathcht Lal v. Mihanmad Majid-üllah, [1909] 6 A. L. j. Rj re 527. 


' Surendra Nath Sen (for G. W: Detlon, with him Jelmar 
Nath Mukes ji), for the respondents : — 


. The question strictly is hct oné of 5 ves Sadha: The 
plaintiff himself claims the land as ‘ pannarth muafi;thatis, a 

charitable rent-fiee grant: ~. Under section 167, Tenanéy Act, 
all disputes relating to rent-free grants are exclusively triablé 
by the Revenue Court, and the Cral Court can exercise no 
“jurisdiction in the matter. : 
C. Dillon Was heard in reply. . 
The judgment of the Court was delivered by 


TUDBALL, J. This appeal arises ‘out of a suit in which the 


. plaintif claimed a declaration that he ‘was the proprietor of 


A ceitaih plòt of land and for a Similar declaration with regard 


"to Aiidthér plat and for pdsséssion-of the latter plot. . The 


“first paragraph’ of the’ plaint is not” quite correctly, ‘translated. 
te is there alleged | that the’ plaintiff’s’ predecessor i in title for 
more thaii fiy yēàrs held the land as a “charitable gift made 
by the zemmindars.- ' Properly translated the’ allegation is that 
“tHe plaintiffs. pFedecessor held the laid under a rent frée grant 
from the zemindars for charitable purposes. It appears that 
in ‘1905 the present defendants shed under section 150 of the 
Agra Tenancy Act for resumption of’possession, The court 
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of first instance dismissed the suit. On appeal to the Com- 
missioner the, suit was dismissed on the ground that it was 
premature, no notice of the intention to resume having been 
served, In 1906a similar suit was brought under the same sec- 
tion which resulted in a decree by the court of” first instance, 

which was confirmed by the Commissioner, whose decision was 
again confirmed by the Board of Revenue. The defence as set 
forth in the written Statement is to a large extent based on the 
fact that the litigation of 1906 Barred the present suit. The 
lower appellate court in its judgment says that the question is 


res judicata. In our judgment this is not strictly accurate, 


The plaintiff's whole claim is based on the ground that what 
originally was a rent-free grant has ripened into proprietary 
possession and that he.is entitled to a declaration of the nature 
mentioned. in section 158 of the Tenancy Act. “Section 167 
of the Tenancy-Act provides that all suits-and applications of 
the nature specified i in the fourth schedule shall be heard and 


‘détérmined* bythe’ Révenue Courts and except in the way 


of appeal as thefeinafter provided, no court other than a 
Révenue Cotirt shall take cognizance of any dispute or matter 
in respect of which any such suit or application might be 


‚brought or made. Suits and applications under sections 150 
to. .158 are’all included in the fourth schedule, group C. Itis 


argued on behalf of the. appellant that a decision in a suit 
under'section 150 on a question of proprietary title can never 
be res judicata, In our opinion this proposition is much too 
wide. A question of proprietary title based on what was ori- 
ginally at least a rent-free grant—which admittedly is the fact 
in the present case—not only can be tried by a Revenue Court, 
but, as.we have already pointed out, is exclusively triable by 
such Court. It is, perfectly clear that present suit was 
a suit which was ‘not cognizable by a Civil Court and the point 
between the parties had already been heard and determiried 
by the Revenue, Court, and that therefore it was rightly 
dismissed by the lower courts. -We dismiss the appeal with 


costs including i in this Court fees on the higher scale. 


Jobi ae he a ; . Appeal dismissed, 


¥ $ > e } . a , 
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; June, 26. 
. Mortgage—Redemption, clog on , the equity of—Two mortgages —Covenant = 


LEY, C.J" 
ox | ` pay the second mortgage before the Jirst—Consolidation. - eee 3! 


qe 


If the parties to a mortgage transaction agree so to consolidate the 
mortgage securities as to preclude the mortgagor from redeeming one 
without redeeming the other, their contract in that respect, would be 
‘enforced. Where the mortgagors while executing a second mortgage of 
their property in favour of prior mortgagees covenanted “that “we shall 
repay;the amount due. under this bond before payment of the mortgage 
money, due under the earlier mortgage,” Ae/d that the covenant was valid 
and did not amount to a clog or fetter on the equity of redemption, 
and that ‘both the ` mortgages must be redeemed at the same time. 
Bharte’ v, Dalip, [1906] A. W. N., 278, distinguished. Mohammad Abdul 
Hamid x. Jairaj Mal [1906], A. W. N., 267, referred to. 


- In second appeal the plaintiffs-mortgagors were allowed to artond their 
plaint so as to include a prayer for redemption of both the mortgages. , ~ 
„SECOND APPEAL from a decree of Babu Jagat Narayan, 

Second Additional. Judge of Aligarh, -reversing..a decree of 
Maulvi Muhammad Husain, Munsif of Etah. - 


Suit for redemption of mortgage.. 


A E eo 


The. material facts were as follows i= ' 

Under a simple mortgage executed on August 2nd, 1867, 

the mortgagee was competent to take possession if money 
` was not paid within a certain time. ' i 


‘A subsequent simple mortgage was executed by the same 
mortgagors in favour of the same mortgagees with the sti- 
pulation attached that moriey due on the second bond was 
to be:paid ‘before the prior mortgage could ` ‘be redeemed, 
Thé money was not paid under the first mortgage bond 
within the time specified and the mortgagees took possession 
of the property. l 


: The. representatives of the miarisaedes brought this suit 
for redemption “of the earlier mortgage without offering to 
redeem the subsequent mortgage. 

Re ee E .° 5. A. No. logit of 1909. B = - 
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The court of first instance decreed the plaintifs suit for 
redemption without eung them to redéem the subse- 
quent mortgage. 

The lower appellate ‘court reversed the decree. 


The P pianti Jaan prefered a second es 


Sheo Shankar v. Parma Mahton, [1904] 1. L. R., 26 All,, 5 59. 
Ranjit Khan v. Ramdhan Singh, [1909] 1. L. R.,.31 All, 482. ; 
- | Muhammad Abdul Hamid v. Jairaj Mal, Ítġz6] 26 A. W. N., 267. . 
. Bhartu v. Dalip, |1906} 26'A. W. N., 278. . - 
The two transactions were quite independent and there 
was no consolidation. 7 


Salish Chandra Banerj jë (with him Gerdhari Lal A garwala), 
for the respondents, contended that when the property.was ` 
mortgagéd in 1867, the mortgage was simple ; but the mort- 
gagees could take possession in default of payment, and- when 
they did so, the mortgage became usufructuary, The samé 
mortgagees made another advance in 1874. The law govern- 
‘ing. such transactions was laid down in - oe OS 

Coote, Law of Mortgages, ed. 7, vol. 2 2, p. 1168, 

Ghose, Lew of Morigage, gd. bP 271. 

Ram Das v. Smirkha (unreported), S. A. 142 of 1908, teened to.in 
L L. K, 31 All., 492. 7 

“Tt had been consistently held in the Allahabad ‘High 
‘Court that there would be no clog where the covenant was- 
for the redemption of both the mortgages simultaneously. 
`The argument in favour of consolidation would be stronger 
where the covenant was ‘that the second mortgage should 
‘be redeemed first. The case in L LR, 31 All, collects all 


-thé earlier cases. 


Seetion 61 of the Transfer of Property Act did net apply 
‘to cases where the property comprised i in the second mortgage 
was the same as in the first mor tgage. - 

- Dorasami, y. Venkataseshayyar, [1901] I. L. R, 25 Mad., ìo8, 115, 


Cases where the second bond was a money bond: ‘were to be 
distinguished from cases where the second bond was a mort- 
gage bond. The case in-I. LR, 26 All. was of the former kind. - 
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© Tej Bahadu? Sapru, in reply :— 


` The question was one mainly of intention. The case’ in 


IL L. R, 25 Mad., 108, did not apply: Consolidation could Bir Lan Sinon 


only be a matter of agreement, unless there was a definite 
provision of law to that effect. In any case there was a con- 
flict of ‘decisions in this Court, the two o rulings in 26 A.W. N, 
not being in harmony. . , i 
“The following judgments were delivered a 3 
STANLEY, C. J.—This second appeal arises out of a suit 
for redemption of a mortgage of the and of August, 1867, and 
the circumstances under which it was brought are as 
follows :—The predecessors in title of the plaintiffs borrowed 
money from one Kharagjit deceased, and as security therefor, 
hypothecated their share in the village of Badhaula. The 
mortgage provided that if the mortgagors failed to repay the 
money borrowed in Jeth 1275 Fasli, the mortgagee should be 
at liberty to take possession of the mortgaged property. 
Default was made in payment of the mortgage debt and 
the mortgagee took possession of the mortgaged property. 
Later on, namely, on the 3rd of July, 1874, a further mortgage 
to secure a small sum was executed by the mortgagors in 
favour of Kharagjit. In that document it is recited that the 
sum of Rs, 98 was due by the mortgagors ‘to Kharagjit and 
the executants thereby agreed to -pay interest on that 
amount at the rate of Rs. 2 per cent. on demand. In order 
to secure the amount the mortgagors hypothecated their 
share in the village in question in favour of the-mortgagees, 


‘and then follows the covenant upon which the arguments in ` 


this case are mainly based. The covenant is as follows :— 
- “Wershall repay the amount due under this bond, before pay- 
ment of the mortgage money and redemption of the mort- 
gage” (ze. the earlier mortgage). The suit out of which this 
appeal has arisen, was brought for redemption of the mortgage 
of the 2nd of August, 1867, alone, and the defence set up was 


that the mortgagors were bound to pay thé ‘amount due on` 


foot of the subsequent mortgage of the 3rd of July, 1874, 
alongwith or-before payment of the moneys due’ on foot of 
the earlier mortgage of the 2nd of August, 1867. 


’ © The-court-of first instance decreed the plaintiffs’ claim, 
but upon- appeal the learned Additional District Judge 
115 
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reversed its decision, holding that- upon the language of the 
document of the 3rd of July, 1874, the mortgagors were bound 
to satisfy the amount of that mortgage before they could 


rS 


insist upon redemption of the-earlier mortgage. 


The case before us has been argued at considerable ' 
length and ably, and numerous authorities have been cited 
tous. I do not think it necessary to review these authorities 
at length. I think that the learned Additional District Judge 
rightly decided the appeal before him. It is contended by 
Dr. Tej Bahadur on behalf of the appellant that the case 
is governed by the decision of a Bench of this Court in the 
case of Bartu v. Dalip and others (1). That case at first 
sight appears to have a close bearing upon the case before 
us, but it .will be observed on closer scrutiny that in the 
judgment of myself and my brother KNOX, care was taken 
to distinguish it from a case such as that with which we” 
are now dealing. It was held in that case that upon the 
true construction of two documents, one being a usufructuary 
mortgage and the other a simple mortgage, there was no 
consolidation of the two mortgages and that the mortgagor 
was therefore competent to redeem the first mortgage with- 
out redeeming the second. In our judgment we observed : 
“It may be that if the parties to mortgage transactions 
determine and agree so to consolidate mortgage securities 
as to preclude the ‘mortgagor from redeeming one without 
redeeming the other their contract in that regard would be 
enforced. But in this case we are: unable to discover that 
there was any such clear and distinct contract entered into. 
between the parties as obliged the mortgagor to redeem. 
both mortgages at the same time.” And later on: “ There ig 
an express provision in the later deed that the mortgaged 
land should not be redeemed unless the mortgagor paid the 
amounts which had been ear-marked in the earlier passage 
as being the two sums, namely, one of Rs, 1,000, secured bya 
bond of the 17th of May, 1881, and the other the further 
advance of Rs. 500, (which was secured by a second mort- 


_gage of -the 17th of June, 1881)” From this we gather 


that the parties contemplated that the mortgagor should be 
at liberty to redeem the’ later mortgage on payment of _ the 


(1) [1906] 26 A. W. N, 278 7 
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two’sums secured by it, namely, Rs:,1,500...1f he was. so at 
liberty to redeem that mortgage; at any time there is no 
reason why he should be precluded. from redeeming the ear- 
lier mortgage by payment of the amount secured by it.” 


Unlike this case, the covenant which we have before us is 
specified and clear. The mortgagors in it undertook to 
repay the amount due under the second bond before payment 
and redemption of the earlier mortgage, In view of this 
specific covenant on the part of the mortgagors it would be, 
I think, inequitabie to hold that the mortgagors, despite their 
covenant, can redeem the earlier mortgage alone, leaving the 
“second incumbrance unsatisfied. The case is similar to the 
case of Muhammad Abdul Hamid v. Jairaj Malt). In that 
case the mortgagors having taken a further advance on the 
security of a second mortgage of the same property cove- 
nanted that they would not be at liberty to redeem it with- 
out at the same time redeeming the first. It was held by Mr. 
Justice RUSTOMJEE and myself that this was a valid covenant 
and did not amount toa clog or fetter on the right of re- 
demption, and that both mortgages must be redeemed at 
the same time. ` ' — 


The same ‘question came betot my brothers BANERJI and 
TUDBALL in second appeal No. 142 of 1908, decided on the 
28th of April, 1909 (as yet unreported). In that case there 
was.a first mortgage of property and then a second mortgage 
deed of Asarh Badi 15th 1949, was executed which provided 
as follows :—“ Whenever I am paying off the mortgage debt 
A the débt due under the first mortgage) I shall first pay 
the principal sum due under this document with compound 
interest and then the amount of the mortgage.” Another 
mortgage deed of Magh Badi 1oth, 1952, contained this 
provision : “Whenever I, the said debtor, shall pay-off the 
mortgage debt in the month of Jeth of any year, I shall 
first pay the principal sum with interest’ due, under this bond 
in a lump sum and then the, mortgage money. I shall then 
take back the fields atid the documents.” The property 
comprised in the first mortgage was made in that case security 

, for the amounts secured by the two mortgages, extracts from 
_which I have given. It was held, upon a true construction of 
(1) [1906] 26 A. W. N., 267. 
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these documents, that the mortgagorcontemplated simultaneous 
payment of the amounts of the three documents and that the 
two later documents placed a further charge on the property 
which was the subject of all the three mortgages; and „there 
was thus a consolidation of the three mortgages, and the 
mortgagors were not entitled tu recover possession of the 
mortgaged property unless the amounts secured by the three 
mortgages were paid. I concur in that decision. The co- 
venant in the present case is a covenant in effect not to pay 
off the earlier mortgage without first paying off the puisne 
“incumbrances, Despite this covenant the plaintiffs-appellants, 
seek with the aid of the court to redeem the earlier mortgage 
without paying the subsequent debt. This, it appears to me, 
would be inequitable. I amof opinion that the decision of 
the lower court is correct and would dismiss the appeal. 


We are asked, however, to allow the plaintiffs-appellants to 
redeem both mortgages and amend their claim for that purpose 
and thereby save the expenses of a fresh suit. This is not 
unreasonable and is not objected to by Dr. Satish Chandra 
Banerji, the learned advocate for the respondents. With the 
view of saving the parties costs we accede to this application. 
It is necessary, therefore, to refer to the lower appellate court 
for determination of the following issue:— ~ 

What sum, if any, is due by-the plaintiffs to the defendants. 
on foot of the mortgage of the year 1874? : 

We accordingly refer this issue under the provisions of 
Order 41, Rule 25 of the Code of Civil Procedure, with direc- 
tions that such relevant evidence as may be required be taken. 
On return of the finding the usual ten days will be allowed 
for- filing objections. 


GRIFFIN, J.—I agree with the learned Chief Justice in 
the order proposed. 


BY THE CouRT.—The order will-be as stated above. 


S. M. i Issue remitted.. 
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JAGANNATH PRASAD AND oTHERS 
Versus 
RUSTAM AL1 AND oTHERS.* 
Lambardar and co-sharer—Rights of lainbardar—Lease of. timber-bearing 
common land—Wajıb-ul-arz— Construction. 


A lambardar has no authority to ordinarily grant leases of timber- 
bearing common land of the village to lessees for the purpose of having 
the timber cut and converted into charcoal. 


Where a wajib-ul-arz provided that each co-sharer managed the parti 
—land in his parti and the lambardar the shamlat, held that the lambardar 
had no power to lease the timber-bearing common land and authorise 
the lessee to cut the timber. 
SECOND APPEAL, from a decree of F. S. Tabor, Esq., 
District Judge of Banda, modifying a decree of Babu Achal 
Bihari, Subordinate Judge of Banda. ' 


Suit for damages. Question of the validity of a lease by 
lambardars. \ 


The material facts were as follows :— 


Four persons, lambardars of a village, gave for a term 
of three years, a lease to the plaintiffs of a jungle in the village 
on 27th July, 1908, by which the plaintiffs were entitled to 
clear the wood, cut the timber and convert it into charcoal. 
The plaintiffs were to pay Rs. 12 per loaded waggon to the 
lambardars, Other co-sharers prevented the plaintiffs from 
cutting wood. The Magistrate apprehending a breach of the 
peace, attached the wood under the provisions of the Code of 
Criminal Procedure, and left the parties to their remedy, in a 
-civil suit. 

' Plaintiffs, the lessees, brought a suit for damages for the loss 
of the profit they would have made. The appellants, co-shar- 
‘ers, contended that the lambardars had no right to grant a 
lease of the kind, and as it was not executed by the remaining 
co-sharers, it was not binding.on them. The suit was decreed 


` by the coufts below. 


. The defendants appealed, 


€ S.A 17 0f 1910, 
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Sundar Lal, for the appellants :— 

A lambardar can make a lease for cultivation and not for 
cutting down wood. 

The terms of the wajib-ul-arz of the Mahal. gave no, power 
of the kind to the lambardar. 

Tej Bahadur Sapru (with him , Motilal Nehru), for the 
respondents :— . 

The joint land in the Mahal was in the hands of the 
lambardars, and if a lease is reasonable, the other co-sharers 
could not impeach it. The powers of management rested 
with the lambardars, and management did not mean the 
management for purposes of cultivation only. A -lambardar 
could do things unconnected with the cultivation of the land. 
He relied on 

Mukta Prasad v. Kamta Singh, [1901] 3 A. L.J. R, tee 

Mohammad Kazim v. Mian Khan, [1907] I. L R., 29 All, 554. 

Sundar Lal, replied. 

The judgment of the Court was delivered by . 

STANLEY, C. J.—The sole question involved in this appeal 
is concerned with the right of lambardar in the course of 
management of parti lands in a village which parti lands 
are timber bearing lands, to grant a lease of that land to 
lessees for the .purpose-of cutting down timber and convert- 
ing it into charcoal. 

, A lease was executed in this case by the ambarda on 
the-27th of July, 1908, for a term of three years, to give the 
plaintiffs, the lessees, power to cut down wood-and convert 
it into charcoal. The appellants, who are co-sharers in the 
village, objected to and interfered with the cutting down of 
the timber and alleged that the lambardars had no - power 
to grant-a lease of the kind. 

The court below relying upon the provisions of the wajib- 
ul-arz of: the village, came to the conclusion that the 
lambardars were authorised to grant the lease. It is said 
that the provisions of the wayib-ul-arz do not give the 
lambardars such power and that under the ordinary powers 
of management they are not entitled to grant a lease of the 
kind. On the other hand it is argued that they have such 
power.under the wayzb-u/-arz, but that in any case they have 
such a power if the lease be not detrimental to the interests 
‘of the co-sharers, 
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We are not aware of any authority, and none has been 
cited for the proposition that lambardars can ordinarily 
grant leases of timber bearing common land of the village 
to lessees for the purpose of having timber cut and converted 
into charcoal. In the absence of authority we do not see 
our way to travel outside the provisions of the wajzb-ul-are, 
In clause 4 of the wajtb-ul-are the practice as to the 
management ‘of parti land is set forth, The heading of the 
clause is as follows :— Usage as to the mariagement of parti 
lands capable of being cultivated and as to breaking up (for till- 
age) of such parti land.” The provision then follows:—“ Each 
co-sharer manages the Jarté land within his own patti and the 
Jambardars the shamlat, and according to mutual agreement 
rent: is‘taken, e¢ cetera.” The question is, whether the words 
“the lambardars manage the skamlat” in view of the con- 
text justified the lambardars in this case in granting the 
lease in question. It appears to us that this question must 
be answered in the negative. The power given to manage 
skamilat land is in connection, as it appears to us, with the 
breaking up for tillage of the land. It does not seem to 
contemplate the granting of a lease to lessees authorising 
them to’ cut down at will-the timber existing upon the 
shamlét” ands | and convert it into charcoal. In view of the 
language of the waytb-ul-arz we think that the courts below 
were wrong” in decreeing the plaintiffs’ suit as against the 
appellants. They were not consenting parties to the lease, 
and Yas, co- sharers in the skamlat land, were entitled to pre- 
vent the, ‘plaintiffs from cutting down their timber without 
their cofisent. ‘If the lease had been-a valid lease within 
the powers of the lambardars, the case would have been 
different. l i 


: For “these, resasons we allow the appeal i in so far that we 
set aside the decree of the lower appellate court as against 
the defendants-appellants. In other respects the decree of 
that court will, stand, the other co-sharers have not appealed 
and they may-have been consenting parties to the lease. The 
appellants will‘ have their costs in all courts against the 
plaintiffs..- E : 

VY) SEM. 9 2 A. Era Appeal allowed, 
ne li 
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RAJA SHAH 
< VEVSUS 
HUSAIN SHAH. * 
Code of Civil Procedure (Act XIV of 1882), section g— Right to horst a flag— 
No exclusive privilege—Suil of civil nature. 


Plaintiff in the suit claimed a declaration that he was entitled to hoist 
certam flag and that the defendant had no right to interfere with it. He 
alleged that the defendant had pulled it down and carried it away. Held 
that the plaintiff was only vindicating a common law right and was 
entitled to maintain the action in asmuch as he did not claim any exclusive 
privilege. Chunnu Dat v. Babu Nandan, 7 A L. j R, 529, distinguished. 


SECOND APPEAL from a decree of Babu Udit Narain Sinha, 
Subordinate Judge of Jhansi, confirming, a decree of P. K. 
Ray, sq., Munsif of Jhansi. 


Suit for déclaratiom E 


The material facts will appear from the judgment. 

J. Phant (for Satish Chandra Banerji), for the appellant. 
Jogendia Nath Mukerji, for the respondent. 

The following judgment was delivered by 


© CHAMIER, J —The facts found by the court below are as 
follows :— . 
For a long time past the defendant and his ancestors before 
him have hoisted a flag bearing the arms or emblems of a 
Muhammadan saint, named Madar, at a fair which is held 
annually at Makanpur near Jhansi, and they have been in the 
habit of taking the flag to weddings in the town of Jhansi 
and appropriating any offerings that were made to it. For 
20 years or so, before 1908, one Madari hoisted in Jhansi a 
flag bearing the arms or emblems of another saint, named 
Muin-ud-din Chishti. He used to take the flag to weddings 
and appropriate any offerings that were made to the flag. 
In 1¢08, Madari made over this flag to the plaintiff and pur- 
ported to transfer to him the right to take the offerings 
made to it. In June, 1908, the plaintiff planted his flag at 
the house of one Gappa, where a wedding was about -to take 
place. The defendant pulled the flag down and took it away. 


75 A. Neo. 1198 of 1909. 
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Hence the present suit which was instituted in July, 1908. 
The plaintiff claimed (1) a declaration that he is the owner 
of the flag of Muin-ud-din Chishti which is hoisted at Jhansi 


every year and eventually taken to the saint’s tomb at- 


Ajmere, and that he is éntitled to the offerings that are made 
to it; (2) a decree for the return of the flag or for Rs. 10 the 
price of it ; (3) damages, and (4) costs and other relief. 


The first court made a decree in terms of (1) relief and 
(2) but ‘awarded no damages on the ground that none had 
been proved. ` That decree was confirmed by the lower 
appellate court. i : X 

In second appeal it is contended that the suit is not one 
of a civil nature and that an alleged right to receive charity 
cannot be declared by a civil court. 

The hoisting of a flag bearing the emblems of Muzn-ud- 
din Chishti is an innovation compared with the hoisting of 
Madari’s flag at Makanpur which seems to have been going 
on for generations, and the defendant seems to think that 
the transfer of Muén-ud-din Chishti’s flag to the plaintiff was a 
good opportunity for an attempt to do away with it. 


Apart from Police and Municipal Regulations it is quite 
clear that the plaintiff or any -one else who is so minded 
may hoist a flag bearing the emblems of Muin-ud-din 
Chishti or any other saint, take it to weddings and appro- 
priate any offerings that may be made to it and is entitled to 
do so without interference on the ‘part of the defendants. 
But the plaintiff is not, nor would any one else be, entitled 
to a declaration that he alone is entitled to hoist the flag of 
this or that saint. If authority is required for these proposi- 
tions, I would refer to Mohammad Abdul Hafiz v. Latif 
Hosein (!) and Chunnu Dat Vyas v. Babu Nandan (2). 


The defendant in pulling down the plaintiff’s flag and 
taking it away clearly committed a wrong for which the 
plaintiff is entitled to seek redress in the civil court. The 
plaintiff is- certainly entitled to a decree for the return of the 
flag or payment of the value of it, and this he has obtained, 


He was also entitled to damages and the first court would 


have awarded damages, if any had, in its opinion, been proved. 
Here I may say- that I am not satisfied that the first court 


(1) [1897] I. L. R.. 24 Cal., 524. (2) [1910] 7 A. L. J. R., 529. 
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was right in finding that no “damage had been proved, but 
as there is’ no appeal by the plaintiff, I need not consider the 
matter further. ` 7 i 


The only question is whether the plaintiff is entitled to 
the ‘declaration which has been made. There can be little 
doubt that the plaintiff's object in bringing this suit was to 
establish his right to hoist the flag of Murn-ud-din Chishti 
without interference on the part of the defendant. ‘No’ one 
else has, so far as we know, ever attempted to hoist a rival 
flag bearing the emblems of this particular saint, and therefore 
I do not think that’ the plaintiff ever intended to claim the 
exclusive right of hoisting such a flag. He wishes only to 
protect himself against, the defendant for the future.: He is 
claiming a right to do what any’ one else is entitled to do 
without interference from others. It does not appear whether 
the plainitff hoists his flag in a public or in private places. 
He probably hoists it in both. The defendaut-has no right to 
interfere with the flag whether it is hoisted in a public or in a 
private place. In my opinion such cases as Chunnu Dat 
Vyas v. Babu Nandan (1) have no application: to the present 
case. ln the case named and in the cases which it followed, the 
plaintiff claimed an exclusive right of a kind of which the 
civil courts cannot take cognizance unléss it is connected 
with an,office, a shrine, a temple,. or other sacred spot. In 


' the present case as in the case reported in I. L. R., 24 Cal., 


524, the plaintiff is‘merely vindicating a common law right 
and claims no exclusive privilege. Possibly an injunction 
would have been more appropriate than a declaration, but I do 
not think that [ should interfere on such a ground at this 
stage of the case, . 


The form in which the declaration has been made is, 
however, open’to objection. It might be construed as declar- 
ing an exclusive privilege. Il therefore set it aside and in 
lieu of it I declare as in the Calcutta case that the plaintiff is 
entitled to hoist a flag of .Wucn-ud-din Chishti in Jhansi, take 
it where he pleases and appropriate any offerings that may 
be made to it without interference on the part of the defendant. 
With this modification I dismiss the appeal with costs. ~ 


Appeal dismissed. 
(1) [1g10) 7 A. L. J. Rọ, 529.. 
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BENGAL & NORTH-WESTERN RAILWAY COY. 
f Versus 
`. HAJI MUTSADDI AND ANOTHER.* 


Indian Railways Act (IX of 1890), section So—Through booking—Loss 
upon another line—Liability of Railway where goods bookeda— Wilful 
- neglect. 


A -Railway Company receiving goods for carriage over a foreign 
Railway 1s liable for loss of the goods even though the loss did not occur 
upon their system. “vt n g 

Certain goods were booked on B. & N. W. Ry. to be carried to Howrah 
via the E. I. Ry A risk note was written by the plaintiffs’ agent according 
to which the Company was to be liable for loss only in case of the 
negligence of its servants. Some packages were stolen during the transit. 
The courts found that the carriages were not properly locked and that 
thefts were constant. /Ye/d that it was the duty of the Company to see 
that the carriages were properly locked and they having failed to do so, 
there was wilful neglect on their part and they were liable. 

“SECOND APPEAL from a decree of E. D. Simpson, Esq., 
District Judge. of Gorakhpur, confirming a decree of Babu 
Gauri Prasad, Additional Munsif of Gorakhpur City. 


Suit for damages. 

The material facts will appear from the judgment. 
Jogendra Nath Chaudrt (with him = Satish Chandra 
Banerji), for the appellants. o 

Gokul Prasad, for the respondents. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for dam- 
ages for short delivery of parcels of hide consigned py the 
„plaintiffs to the defendant Company at a státion on their 
line for carriage to- Howrah, on the East Indian Railway. A 
risk note was signed by the plaintiffs’ servant, in virtue of 
which the goods in question were convey ed at a lower rate. 
According to this note the Company is liable for the loss of 
one or more complete package forming part of a consignment 
through the wilful neglect of the Railway administration, 

€ 5. A. No. 1270 of 1909. 
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provided that the term wilful neglect be not held to be fire, 
robbery from a running train or other unforeseen event or 
accident. Five of the packages which were consigned by 
the plaintiffs were not delivered at Howrah, and it is in res- 
*pect of these packages that the suit was brought. 


Both the courts below have decreed the plaintiffs’ claim. 
The lower appellate court in its judgment finds that the loss 
of the goods was due to the neligence of the Railway, that the 
waggon in which they were carried was not properly fastened, 
and that the means used by the Railway for the safe carriage 
of goods were quite ineffective and that thefts were constant. 
Then he refers to an answer made by a servant of the East 
Indian Railway to a question put to him as to the security of 
the fastening of the doors of their waggons, and he observes : 
“The methods they use are such” that to quote one of the 
East Indian Railway servants, “ the opening of a waggon can 
be easily done by anybody.” 


Now if the Railway Company had knowledge, as we 
assume from the finding of the court below it had, that the 
fastening of the doors of their waggons was absolutely 
insecure and ineffective, and that constant thefts were taking 
place, it was their duty to see that these fastenings were made 
more secure so that goods of consignors might be carried 
over the line with reasonable security. Upon the evidence 
the court below has found that there was on the part of the 
Railway Company wilful neglect. We should not be disposed 
to differ with it as tothis in view of the statement of the 
servants of the East Indian, Railway Company which we have 
quoted, 


Then it is said that the loss in question has been proved 
to have taken place not on the defendants’ line but on the 
East Indian Railway line, and it is argued that the defendait 
Ccmpany are not responsible for the loss which occurred on 
another system. This argument is met, we think satisfactorily, 
by the provisions of section 80 of the Indian Railways Act, 
Act IX of 1890. That section provides that suits for compen- 
sation for, amongst other things, loss of goods where the goods 
are booked through over the Railways of two or more Rail- 
way administrations may be brought either against the Rail- 
way administration to which the goods were delivered by the 
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consignor or against the Railway administration on whose Cavi. 
x —-— 


Railway’ the loss occurred. The Railway- Company receiving ER 
goods for carriage over a foreign Railway is liable for loss of BEA 
thé goods even though the loss did not occur upon theire  NortH- 
J s WESTERN 
system. 4 x 3 Ry. Co. 


In view of the findings of fact this appeal has in our way: Mutsapol. 
opinion no force. We dismiss it with costs including fees in ac 








Stanley, C. J. 
this Court on the higher scale. 
Appeal dismissed. « 

GIRWARDHARI AND ANOTHER _ x Civit. 

Versus : ; 1910. 
x JAI NARAIN AND OTHERS.* Alar, 26, 
Provincial Insolvency Act (III of 1907), section 15 (1)—Grounds for dis- June, 4 
missing petition—Acts of bad Saith— Whether -section exhaustive— KARAMA 
$ IIusain, J. 
Any suficient cause. ‘ CHAMIER. J. 


The last words of section 15, sub-section (1), refer only to cases 
of insolvency petition presented by a creditor. The words “that for 
any sufficient cause” are governed by the words “satisfied by 
the debtor”—that is to say, the cause referred to is cause to be 
shown by the debtor. Under the Insolvency Act of 1907, transfer of 
property by the debtor with intent to defraud his creditors-or reckless 
contracting of debts or giving unfair preference to any of his creditors 
or’committirig any other act of bad faith are grounds for refusing an order 
of dischargé but uot grounds for refusing to make an order of adjudication. 
Where, theréfore, a petitioner for declaration of msolvency feigned ignor- 
ance about the existence of his account books and prevaricated about 
other matters, held: that his petition could not be dismissed on these 
grounds, the object of the Legislature, ‘by enacting the Insolvency Act, 
being to make it easier to obtain an order of adjudication. 


FIRST APPEAL from an order of L, Marshall, Esq., District 
Judge of-Mainpuri. 


Application for declaration of insolvency, 
The material facts will ‘appear from the judgment of 
CHAMIER, J. 
The court below dismissed the petition on the grounds 
- that the appellant Girwardhari feigned ignorance about the = 
existence of his account books and prevaricated on other 


matters, 
°F. A. F. O, No. 13 of 1g09. 
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The petitioner appealed. 


M. L. Agarwala ( Girdhari Lal Agarwala with him), for 
the appellants :— i 

Section 351 (d) of the old Code of Civil Procedure, on which 
the lower court has relied in dismissing the petition, was 
not applicable, as the Provincial Insolvency Act had already 
come into force. f 

A petition for adjudication of insolvency, made by the 
debtor himself, under Act III of 1907, cannot, under any 
circumstances, be dismissed, except for the sole reason that 
the debtor was not entitled under the Act to present it. The 
court had ‘no jurisdiction to refuse or dismiss such an appli- 
cation after it had been rightly presented. | 


Section 15 of Act III of 1907 clearly says that the court 
is to be satisfied “by the debtor” of the existence of any 
sufficient cause for not making the order. The words “or 
is satisfied by debtor............ ought to be made,” which are 
between two commas, run together. It is clear that sub-sec- 
tion (1) refers cnly to petitions by a creditor. Sub-sections 
(1) and (2) read together, show this to be the case, Sub-sec- 
tion (1) corresponds to section 7, clause (3) of the English 
Bankruptcy Act of 1883, and the latter expressly contem- 
plates creditors’ applications alone. 

In section 15, sub-section (1) there is no comma after the 
word petition; had there been a comma, then it could not bè 
argued that a petition by a debtor was not also contemplated 
by that sub-section. : : 

The words contained in section 351 (£) of theold Code of, 
Civil Procedure, do not find a place in section rg of Act ITI 
of 1907. 

[CHAMIER, J.—If sub-section (1) deals only with petitions 
by creditors, then under what section is a court to dismiss a 
debtor’s petition, when after hearing the creditors it findsthat 
the debts do not amount to Rs. 500?] 
. At any rate, section 15 will not apply to such a case. ' 

[CHAMIER, J—The English Bankruptcy Courts- have- 
power to throw out debtor’s applications if presented for some 
ulterior motive, etc. Have not the Indian Courts similar 
powers ?] í 
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The Indian Courts have inherent powers to prevent abuse 
of the process of courts, Mide section 151 of the New Code 
of Civil Procedure. l 


[CHAMIER, J. referred to [1892] 1 Q. B., p. 73, and [1880 
14 Ch. D., p. 716]. f 

They were cases of creditors’ applications which, I submit, 
are not contemplated by section 15 at all. 

I rely upon the case of, 

Ex parte Painters In re Painter, [1895] 1- Q. B., 85, at p. 88, ef 

seg. 

Where it was practically held that a debtor’s application, 
if rightly presented, shall not þe dismissed except where the 
petition is so foreign to the purposes of the [nsolvency Court 
as to amount to an abuse of the process of the Court. 


In the present case the petition was dismissed for grounds 
which might be sufficient grounds for punishing the debtor 
under section 43; that would be the proper remedy; but the 
court could not dismiss the petition, l 


Nehal Ghand (for J. N. Chaudri), for the respondents, 
submitted that punctuation should not be taken as forming 
part of a statute. He referred to 

Maxwell: Zuter pretation of Statutes, Fourth Edition, p. 62. 

Section 15 corresponded to section 20 of the English 
Bankruptcy Act. He referred to 

Wace: The Law and Practice of Bankruptcy, P. 74- 

The words “ ought not to have been adjudged insolvent ” 
in section 42, sub-section (1) showed that the Legislature 
intended and contemplated cases in which the order of 
adjudication should be properly refused. They also showed 
the intention of the Legislature that those causes or reasons 
for which the order might be annulled could also be taken 
into consideration before making the order and be properly 
made the ground for refusing to the make order. 

Nathu Mal v. The District Judge of Benares, F.A. F.O No 114 

of 1909, decided on April 9, 1910.° 

Further, such conduct of the debtor as was complained 
of in the present case would amount to an abuse of the 
process of the Insolvency Court ; and the petition could for 


that reason be thrown out in the exercise of the inherent power 
z ®Since reported n 7 A. L. J.R., 602. 
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of:the court to prevent abuse of its process. He referred to the 
passage beginning “The discretion to dismiss the petition 


`~ appears to be general,” in 


Wace: The Law and Practice of Bankruptcy, p. 62. 
M. L. Agarwala replied. 

C A. V. 
The following judgments were delivered :— 


CHAMIER, J.—This is an appeal against an order of the 
District Judge of Mainpuri dismissing an insolvency petition 
presented by the appellants under the Provincial Insolvency 
Act (III of 1907). 

The learned Judge appears fo have been under the impres- 
sion that the proceedings were governed by the Code of Civil 
Procedure, 1882, for in dismissing the petition he refers to 
section 351 of that Code. We must, however, consider whether 
the dismissal of the petition can be supported under the 
Provincial Insolvency Act. The grounds stated for dis- 
missing the petition are that the appellant Girwardhari Lal 
feigned ignorance about the existence of his account books 
and prevaricated on other matters. 


Section 12 of the Provincial Insolvency Act provides 
that when an insolvency petition is admitted, the court 
shall make an order fixing a date for hearing the petition 
and notice of the order shall be given to the creditors 
by publication in the Local Official Gazette and in such other 
manner as may be prescribed. The learned District Judge 


‘fixed a date for the hearing of the petition but failed to give 


notice in the manner directed by that section. No objection 
having been made on this account we may disregard this 
irregularity. 

Section 14 provides that on the day fixed for the hearing 
of the petition the court shall require proof that the 
creditor or the debtor, as the case may be, is entitled to l 
present the petition ; that in case the petition has been present- 
ed by a creditor the debtor has been served with notice 
of the order referred to in section 12 and that the debtor 
hag committed the act of insolvency alleged in the petition. 
The section provides also that the court shall examine the 
debtor if he is present as to his conduct, dealings and property 


-in the presence of such creditors as appear at the hearing, 
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and the-creditors shall have the right to question the debtor 


_thereon. -The provisions of this section seem to have been 


complied with by the court. Section 15, sub-section (1) 
provides that where the courtis not satisfied with the proof 
of the right to present the petition or of the service of 
notice on the debtor as required by section 12, sub-section 
(3) or of the alleged act of insolvency, or is satisfied by the 
debtor that he is able to pay his debts or that for any 
other sufficient reason no order ought to be made, the court 
shall dismiss the petition. , 

- ’ Sub-sections, (2) and (3) have no bearing upon the present 
case, 

Section 16 provides that when a petition is not dismissed 
under the preceding section, and the debtor is unable to 
propose any composition or scheme which shall be accepted 
by the creditors and approved by the court in the manner 
thereinafter provided, the court shall make an erder of 
adjudication. 


In the present case there is no question about the right 
of the debtors to present the petition or of the alleged act of 


_insolvency- or of service of notice on the debtors for they 


were the petitioners. If, therefore, section 15 exhausts the 
grounds on which the court can dismiss an insolvency petition, 
which has been admitted and can refuse to make an order of 
adjudication, the court cannot dismiss an insolvency petition 
by.a debtor on the ground that he has suppressed his accounts 
or contracted debts recklessly or continued to trade after 
knowing himself to be insolvent or on any similar ground, 
In F. A. F. O. No. 114 of 1909. decided on April ọth, 1910, 


RICHARDS and GRIFFIN, JJ., expressed the opinion that a- 


court should dismiss an insolvency petition by a debtor on prooi 
that he has fraudulently transferred part of his property so as 
to put it out of the reach of his creditors, destroyed his books of 
accounts or committed other similar acts of bad faith. They 
observed as follows :_-“We wish to clearly express our opinion 
that the learned Judge was clearly wrong in granting the 
petition of Nathu Mal and declaring him an insolvent. Section 
15 of Act III of 1907 ‘provides amongst: other things that 
if the court is of opinion for any sufficient reason that an 
order of adjudication should not be made, the court shall 
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dismiss the petition” As they were dealing with an 
appeal against a conviction under section 43 of. the Act the 
remarks which I have quoted were not necessary for the disposal 
of the appeal. In these circumstances I understand that, 
we are not bound to adopt the view expressed by them. 
After careful consideration I find myself unable to -accept 
the construction which they put upon the Act. It appears 
to me that the last 33 words of sub-section (1) of section 15 
refers only to the case of an insolvency petition presented by: 
a creditor. The words “that for any sufficient cause” appear | 
to me to be governed by the words “satisfied by the debtor”— 
that is to say, the cause referred to is a cause to be shown by 
the debtor, In my opinion the words “satisfied by the debtor” 
govern the whole of the remainder of the sub-section. 


. Fhe scheme of the Act differs entirely from the ghene 
of the sections of the Code of Civil Procedure, 1882, which 
relate to-insolvency matters. Under section.351 of that Code 
the court could grant an insolvency application only on being: 
satisfied that, the -debtor had not transferred any part of his 
property with intent to defraud his creditors and had not 
recklessly. contracted debts or given an unfair preference 
to any of his creditors and had not committed any other 
act of bad faith regarding the matter of the application. 
Under the Insolvency Act, 1907, these appear to be grounds 
for-refusing an absolute order of discharge (see section 44), 
but not grounds for refusing to make an order of adjudication. 
The latter part, of sub-section (1) of section 15 of the Act of 
1907 reproduces almost word for word section 7, sub-section 
(3) of the English Bankruptcy Act of 1883, which plainly 
refers to an insolvency petition presented by a creditor. In 
my opinion the latter part of sub-section (1) of section 15 of 
the Indian Act has no reference to an insolvency petition 


„presented by a debtor. Authority for dismissing a debtor’s. 


petition for “any sufficient cause” must be found if at all 
elsewhere., : 
It has been held in England, both under the Act of 1869; 
and: under the Act of 1883, that an insolvency petition 
whether, presented by a debtoror by a.creditor may be dis- 
missed; ifiit has been presented not ‘with the doza fide view of. 
obtaining an adjudication but for’an inequitable or collateral. , 
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purpose. For example in er parte King. Re Davies (*), a 
creditor's petition was rejected which had been put in for 
the purpose of extorting money from the debtor. In Hx parte 
Griffin. Re Adams (2), a similar petition was rejected, the 
. object of which was to put unfair pressure on the debtor, 
In Ex parte Tynte (9), the petitioning creditor had exhausted 
all his remedies under a decree obtained against the debtor 
and the court declined to allow him to take proceédings 
against the debtor under the Bankruptcy Act, There are also 
other cases in which insolvency petitions have been ` dismissed 
as an abuse of thie procesè of the court. In England the 
power to dismiss such petitions bas been regarded as inhererit 
in the court. It may be that the Indian Courts have similar 
authority under section 47 of the Act of 1907, “read with 
section 151 of the Code of Civil Procedure, 1908, or otherwise. 
But assuming that the Indian Courts have such authority, 
I do not think that the petition of the: present appellants 
can be dismissed on the ground that it was presented for 
an inequitable or collateral purpose or can be dismissed as 
an abuse of the process of the court. It ig quite clear that the 
operation of the Act of 1907 is not intended to be confined 
to those cases in which a person has become insolvent through 
no fault’ of his own or has been guilty of no act of bad faith, 
The object of the Legislature seems to have been to make it 


easier than before for a debtor or creditor to obtain an order of, 


adjudication and to confer upon the courts larger powers of 
control over a-person who has been adjudicated an insolvent 
atd:to authorise them to refuse. to grant.an absolute order'of 
discharge in many cases in which the debtor could, under the 
Code of 1882, have claimed an order of discharge as of right, 

I. would allow this: appeal, set aside the order of the court 
below and make an order of adjudication under section 16 
of the Insolvency Act against both the appellants. I would 
give the appellants their costs in this Court, ; 

KaRAMAT HUSAIN, J.—I agree. 

BYTHE COURT.—The order of the Court is that the appeal 
is allowed, the order of the court below is set aside with costs 
and the appellants are ena insolvents under section 


16 of the Misata Act, 
A spend POERA sét. aride 
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Court Fees Act( VII Of 1870), section 7—Suit Jor sale partly decreed— 
Certain share exempled—Objections by mortgagee asking ‘for sale of 


exempted share—ad-valorem See— Reference of question of Court Fee— . 


Jurisdiction— Division Bench. 


Held by KNOX and KARAMAT HUSAIN JJ., that a Division Bench had 
no jurisdiction to hear a stamp reference even when it is referred to them 
by the Taxıng Judge. 


A suit was brought for recovery of money by sale of 11% shares of a 
mortgagor's 1ights. The court passed a deciee for sale of only 734 shares. 
The defendant appealed and the plaintift accepting the correctness of the 
amount found due, preferred objections and asked for a declaration that the 
remaining 3% shares were also liable. He valued the appeal at Rs. 800, 
the value of the property. eld that there wasa consequential relief 
in his demand, viz., a prayer for sale of property, and the plaintiff was 


| liable to pay ad valorem fee on the amount at which he valued the pro- 


x 


perty. Kesavarapu v. Kotta Reddi, I. L. R., 30 Mad., 96, followed. 


REFERENCE by the Taxing Officer of the High Court to 
the Taxing Judge under section 5 of the Court Fees Act, 

The material facts will appear from the report of the 
Stamp Reporter. : 


. The sole point for decision was, whether, when a party 
objected by way of appeal or under the provisions of Order 41,. 
Rule 22, of Act V of 1908, to a decree of a subordinate court, 
excluding from liability a portion of certain property, while the 
objector wanted to make the whole property liable, but ac- 
cepted the correctness of the amount due to him, and asked 
that the excluded portion of the property should also be 
declared liable, court fees should have been paid—(@) with 
reference to the amount found’ due; or (6) with reference to 


. the value of the property which it was sought to render liable. 


The following objection was taken to a decree by the res- 
pondent :— 


Because the objector was entitled to a decree against the 
share belonging to Data Ram as the mortgage comprising his 


® Stamp Reference in S. A. 1193 of 1909. 
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share was made by Mani Ram whọ was'the managing ‘mem- 


‘ber of the family and as the previous sanction of the Judge 


had been. obtained. _ 

-On the objection being filed, the Stamp: Reporter made the 
following report : — 

The plaintiff i in the suit claimed to recover Rs. 2,100 for 
principal and interest due on a bond, dated the 2oth April, 


_ 1881, by sale of the property hypothecated therein. Upon 


the trial of the suir, the court of first instance passad a decree 
for Rs. 1,7Q0-2-10 of the amount claimed by enforcement of 


“ hypothecation lien against 7 7 shares out of 11 4 shares of 


mortgagor's rights, thus exempting 334 shares of Data Ram 
from the operation of the decree. 

l From this decision both the parties appealed tosthe, lower 
appellate court and their appeals having been dismissed by 
that court, the defendant has come in second appeal to this 
Court, and the plaintiff files cross-objection under Order 41, 
Rule 22 of the Code of Civil Procedure, and has valued his 
petition of objection at Rs. 100 and a a Court fee of Rs, 2 
on the same. 

I beg to submit that the object of this cross-objection 
being to make the share of Data Ram aforesaid jointly liable 
with other property for the satisfaction of the plaintiff's 
decree obtained by him from the first court, it should be 
valued at Rs, 1,700-2-10 and an ad valorem, fee of Rs. 115 
should be paid on the.same under schedule I, article 1 of Act 
VII of 1870, as amended by section 155 and the 4th Schedule 
of the Code of Civil Procedure (Act V of 1908). In support 
of the reasons for this report, I rely upon a decision, 
dated the 26th April, 1901, of a Division Bench of this Court 
on ‘the question of Court- feés in Second Appeal No. 640 
of 1899, which is on all fours with the present case. That 
being so, an additional ‘Court- fee of Rs. 113 is payable by the 
objector (plaintitt- -respondent) on this memo. of cross- objection. 

- For the reasons stated above, there is a deficiency. of Rs. 55 
to be made good by him on the niemo. of appeal filed by him 
in the lower appellate court arid numbered as 310 of 1909 
in that court. In this connection I-would further submit that 
the plaintiff's appeal to the lower appellate court was valued 
at Rs. 800, while in this Court he has valued his objection at 
Rs, 700 only. 
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Tej Bahadur Sapru, for the respondent, took objection 
to the above report on the following grounds :— 

I object to the report of the office with regard to the de- 
ficiency in the Court-fee on the following grounds :— 


(1) The object of the petition of objections is not to get 
a decree from this Hon’ble Court for any sum in excess of 
that allowed by the lower appellate court but to make Data 
Ram’s share which has been exonerated from the operation 
of the decree, equally liable with the shares of the other judg- 
ment-debtors, The appellant has already paid Court-fee on 
the amount for which the lower appellate court has passed 
a decree in favour of the plaintiff-respondent who is the 
objector in this Court. Once the full amount of the Court-fee 
having been paid, it should not, I submit, be levied over again 
when the plaintiff-respondent asks for no relief for any addition- 
al amount, but only that a certain person who had been ex- 
empted should not beso exempted. Section 7 of the Court-fees 
Act has no application when no amount is claimed. I sub- 
mit the principle laid down by the Madras High Court in the 
Full Bench decision at page 96 of the I. L. R., 30 Mad., covers 
my case. 

I have, however, no objection to the concluding portion of 
the report of the Stamp-Reporter where he points out 
that the plaintiff's appeal to the lower appellate court was 
valued at Rs. 800, while in this Court he has valued: his objec- 
tion at Rs. 7oo only. I am willing to raise the valuation 
from Rs. 700 to Rs. 800. 


_ The Stamp-Reporter submitted a further report as under :— 


The payment of full fee by the'appellant on his memo. of 
appeal is no excuse for the respondent. Section 16 of the 
Court-fees Act (No. VII of 1870), which governed cross- 
objections, has been repealed (vzde Schedule V, Act No. V 
of 1908), and they are now like plaints and memorandum of 
appeals governed by Article I, Schedule I of Act VII of 1870 
(vuide IVth Schedule of Act V. of 1908). 


The law as administered by the Courts in these Provinces 
is that laid down in the orecedent cited by me in my report, 
dated the 28th January, 1910, and so far asI know, it has 
neither been dissented from nor overruled by a larger Bench 
of this Court. ` 
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The Taxing Officer referred the case to the Taxing Judge 
with the following report :— 

In the present reference the sole point for- decision is, whe- 
ther, when a party objects by way of appeal or under the pro- 
visions of Order 41, Rule .22, to a decree of a subordinate 
Court, excluding from liability a portion of.a certain property, 
the whole of which he claims to be liable for a mortgage debt, 
and while accepting the correctness of the amount found due, 
asks that the excluded portion of the property be also‘declar- 
ed liable, Court-fees should be paid 

(a) With reference to the amount found due\under the 
mortgage ; or 
(b) With reference to the value ot the property which 
it is sought to render liable. i 
' The second view is supported by a Full Bench decision 
reported in I. L. R., 30 Mad, at page 96, but the former has the 
suppot of an unreported case (Dumber Singh v. Musammat 
Narain Kunwar, Second Appeal“ No. 640 of 1899), decided 
by a Divisional Bench of this Court on 26th April, 1901. 

Sumitted for orders under section 5, Act VII of 1870. 

The Taxing Judge referred the case to a Bench of two 
Judges by the following judgment :— _ . 

TUDBALL, J.—This matter raises a question of the amount 
of Court-fees payable upon the objections raised by the res- 
pondent to the decree of the Court below. The lower court 
has granted a decree to the.respondent for Rs. 1,700-2-10 to 
be recovered by sale of a portion of the. mortgaged property. 


Some of the defendants have appealed. The respondent has . 


filed objections under which he asks this Court to declare 
that the property of one Data Ram, which has been exempted 
from the operation of the decree in his favour, is also liable to 
be sold in execution of that decree. According to the office 
report the fee which is chargeable upon the memorandum of 
objection is to be calculated under clause (i), section 7 of the 
Court-fees Act on the full amount decreed by the lower court, 

To this objection is take and reference is made to the Full 
Bench ruling reported in I. L. R., 30 Mad., 96. 

In Second Appeal No. 640 of 1899 a similar point was 
raised and a Division Bench of this Court in the course of its 
judgment remarked ;—“ To such a case no other clause or sec- 
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tion of the Court-fees Act appears applicable except clause (i) 
of section 7.” 

It appears to mè from the above language that the point 
was not fully discussed on that occasion. The ruling of the 
Madras High Court appears to me to take a more correct 
view. It is further contended- before me that the objector, as 
a matter of fact, is only asking for a declaration; and his objec- 
tion should at the most bear the fee of Rs: 10. In my opinion 
there is considerable force in this objection; but in view of 
the ruling in Second Appeal No. 640 of 1899; the point is one 
which should be referred to a Bench of two Judges to obtain 
an authoritative decision on the point. I accordingly refer 
this matter to a Bench of two Judges. - i 

The case then coming on before KNOX and KARAMAT 
HUSAIN, JJ., their Lordships held that they had no juris- 
diction to decide the reference ahd they directed the 
papers to be returned to the learned Judge by whom the 
reference had been made. In doing so their lordships drew 
his attention to the case which appeared iri the Allahabad 
Weekly Notes, 1895, page 56, and also to section 5 of the 
Court-fees Act, 1870, 

The following order was then passedby the Hon'ble Taxing 
Judge :— 

TUDBALL, J.—The Bench to which this matter was referred 
finds that it has no jurisdiction to deal with it. I have had, 
however, the opportunity of consulting ‘my learned -brothers 
who-constituted that Bench (KNOX and. KARAMAT HUSAIN, 
JJ). The matter was argued before them and I find that their 
opinion agrees with mine, z.e. that the ruling of the Madras 
High Court, I. L. R., 30 Mad., 96, is the correct and equitable 
view. The respondent in this case seeks to bring certain pro- 
perty within the operation of his decree. Its value is Rs. 800 
(this being less than the amount of the decretal debt) and 
that is the value of his cross-objections.. He must, therefore, 
pay ad valorem fee on the value of this property. He seeks 
more than a mere declaration. There is consequential relief 
in his demand, vez., an order that the property be sold if the 
decretal debt be not paid. He will, therefore, pay the ad 
valorem fee as noted above. l 

I allow one month to make good the deficiency. 


O7 dered according ly. 
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'- SHEONANDAN SINGH C.vit. 
versus ; 1910. 
i ACHHAIBAR SINGH.* ; ‘Seah ae: 
Indian Limitation Act (XV of 1877), section 19--Mortgage—Acknowledg- April, 2 


ment by one'out of two mortgagees—Binding- tn his representatives. RICHARDS, J. 
sii : : : ; a N, J. 
Where a mortgage is made in favour of two persons; onè of them cannot GRIFFIN, J 
give a valid acknowledgment in writing within the meaning of section 
19 of the Indian Limitation Act, so as to bind the other. But if he does 
make an acknowledgment it will be binding on persons claiming under 


him 

‘SECOND APPEAL froma decree of Muhammad Rafique, 
` Esq, District Judge of Jaunpore, reversing a decree of Maulvi 
Saiyad Tajamimul Husain, Subordinate Judge of Jaunpore. 


Suit for redemption of a mortgage. Question—Whether 
fresh start of limitation was given by acknowledgment in writ- 
ing given by a co-mortgagee, 


The material facts were as follows :— 


‘In 1844, Sital Singh and Balgobind Singh made a usufruc- 
tudry mortgage of certain zamindari ptoperty in favour of 
Sangat Singh. In 1881, Hira Singh, one of the foiir sons of 
Sangat Singh, trdnsferred the mortgagees’ rights to the pre- 
décessors in title’ of the defeiidants and to plaintiffs. In 1906, 
thé equity of redemption passed from the representatives of 
Sital Singh and' Balgobind Singh to the plaintiffs. The suit 
oùt of which the ‘present appeal arises was brought by the 
plaiiitiffs for the redetnption ‘of the mortgage of 1844 by 
payment to 'thée--defendahts oftheir sharë of the mortgage 
iioney.: In order to save the suit from being barred by limita- 
tion; the plaintiffs telied upon an acknowledgment of Hira i 
Singh'ih the transfer-deed of 1881-and pleaded; that that deed 
gave them a fresh period of limitation, The defendants 
contended that the acknowledgment of Hira Singh was not a 
valid acknowledgment which could bind the defendants. The 
- court of first instance decreed the suit. The lower appellate 
court finding, as a fact, that: at the time wheh- Hira Singh 
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executed the transfer deed of 1881, he formed a joint family 
with Bharat Singh, another son of Sangat Singh, the original 
mortgagee, and holding that the acknowledgment having 
been made by Hira Singh alone, was not a good acknowledg- 
ment and could not bind the defendants, dismissed the suit. 


The plaintiffs appealed. 


Purushottam Das Tandon (with him Rama Kant Malaviya 
for Madan Mohan Malaviya), for the appellants, submitted that 
the fact that at the time of making the acknowledgment, Hira 
Singh was living jointly with one of his brothers and that the 
mortgagees’ rights vested in both the brothers did not affect the 
present case at all, The lower court was not right in the view 
that the acknowledgment to be valid must have been signed by 
both the brothérs. The present defendants were all representa- 
tives of Hira Singh ; they derived their title only through him 
and therefore they could not question the right of their own pre- 
decessor in titleto execute the very deed under which they 
claimed, or to make an acknowledgment therein. He referred 
to the words of section 19 of the Limitation Act of 1877, , 


“ Where.......-. „an acknowledgment of liability......... deadezen has been 
made in writing, signed by the party against whom such propeity or 
right is claimed or ġy some person through whom he derives title or 
liability a fresh period of limitation shall be computed, &c.,” 


and argued that the acknowldgment in the present case, 
having been made by a person through whom the defendants 
derived their title, it fell within the exact words of section 19. 
Further he referred to Explanation II to section 19, and sub- 
mitted that Hira Singh having executed the transfer of the 
whole property so far back as 1881, and the brother with whom 
he was joint, having never done anything to vindicate his title 
and having acquiesced in the possession of the transferees of 
Hira Singh, the latter must be taken to have acted not only 
for himself but also as an agent for his brother within the 
meaning of Explanation I. 

Sundar Lal, for the respondents :—The mortgagor must 
bring his suit to redeem within the time allowed by law. In 
this case the suit is admittedly beyond time, unless by reason 
of an acknowledgment the period of limitation is extended, 
In the case of a mortgage all the mortgagees must join in 
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making the acknowledgment [section 21 of Act XV of 1877]. 
An acknowledgment by one of two mortgagees is not suffi- 
cient. f 

Dharma v. Balmakund, [1896) 1. L. R. 18 All, 458. 


Even in the case of a manager of a joint Hindu family it 
has been held that where the creditor deals not with the man- 
ager only but also with other members of the family as co-obli- 
gors an acknowledgment by the manager alone does not affect 
the question of limitation. 


Narayanrı Ayyar v. Venkat ırmanı Ayyar, 1991] 25 Mad, 220, 234. 

Although the acknowledgment in this case was made by 
one of the mortgagees only, it has been argued that the defen- 
dants who are transferees from that mortgagee are estopped 
from urging that the acknowledgment was not sufficient. In the 
first place the principle of estoppel has no application here. 
To plead estoppel it must be shown that the defendants made 
some representation upon which the plaintiffs acted and by 
which they were induced to ‘alter their position. There is no 
representation made to the plaintiffs in this case and there is 
no finding that the plaintiffs relied upon any representation 
and altered his position thereby. 


Section 115 of Act I of 1872. 


Sarat Chunder Dey v. Gopal Chunder Laha, L. R , 19 I. A., 203, S. C. 
I. L. R., 20 Cal., 296. 


In the next place, section 4 of Act XV of 1877 casts upon 
the court the duty of dismissing a suit barred by limitation 
of its own motion even though the defendant does 
not raise the point. If the defendant is estopped from 
raising the plea of limitation, there is no estoppel so far as 
the court is- concerned. The law directs that in such a case 
the court shall dismiss’ the suit. 


The plaintiffs must show that his mortgage subsisted at the 
date of the suit-and that they had a subsisting title to redeem. 


Perinanand Misr v. Sahib Ali, [1889] I. L. R, 11 All, 438. 
The plaintiffs if they relied upon an acknowledgment are 
bound to make out a good and sufficient acknowledgment by 
all persons whose conjunction and concurrence the law 
required for the purpose of making a valid acknowledgment. 
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Purushottam Das T. andon, in reply :— 


I do not dispute the general proposition of law’ that an 
acknowledgment by one of many mortgagees is not a good. 
acknowledgment as against all. The case here is, however, 
not merely of an acknowledgment by, one of two mortgagees. 
In this case the. person making the acknowledgment is the 
predecessor in title of the defendants. The question is, 
“Would Hira Singh himself be or be not. bound by his owt 
statements made in the sale-deed of 1881 ?” If Hira Singh him- 
self were the defendant, could he have said that the acknowledg- 
ment that he made would not be binding on him? And if 
Hira Singh could not have said this, his transferees cannot be 
permitted to ‘take this objection. The only persons who could 
take the pléa that ‘they were not bound by the acknowledg- 
ment of Hira Singh, would be, Bharat Singh, the other 
mortgagee, or his representatives. They, however, have done 
nothing of the kind and are not even parties to this case, 
In fact, under the circumstances of the case and from the 
conduct of Bharat Singh and his representatives, Hira Singh 
must be held to have executed the deed of 1881 not only for 
himself but also as an agent of his brother Bharat Singh, and 
in this view the acknowledgment was by all the mortgagees 
and not only by one of them. 

Narayan Ayyar v. Venkataramana Ayyar, |1901] 1. L R,25 Mad. 
220 at 234. 

RICHARDS, J.—This appeal arises out of a suit to 
redeem a mortgage made in the year 1844. In course 
of time the mortgagee rights became vested either in 
Hira Singh or in Hira Singh and Bharat Singh jointly as 
members of a joint Hindu family. On the 12th of December, 
1881, Hira Singh transferred the mortgagee rights to the 
predecessor-in-title of the plaintiffs and the predecessor-in- 
title of the defendants. In 1906, the plaintiffs acquired ‘the 
equity of redémption and they now seek to redeem the 
mortgage. The defendants plead limitation and undoubtedly 
the suit is barred unless the acknowledgment of -Hira 
Singh contained in the deed of transfer of the I2th of 
December, 1881, is a good acknowledgment. The defendants 
say that the acknowledgment is not good, because on the 
findings of the court below, Hira Singh and Bharat Singh 


ki 
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were joint ; that the mortgage must be considered to have 
vested in Hira Singh and Bharat Singh jointly and that one 
of two mortgages cannot give a valid acknowledgment so as 
to bind the other. The proposition that one of two mortgagees 
can not give a valid acknowledgment is not disputed by 
the plaintiffs, but they contend that the defendants claim 
_ under Hira Singh and represent Hira Singh, and that, there- 
fore, the acknowledgment is good. There is no ‘doubt that 
Hira Singh purported to transfer not his share in the mort- 
gagee rights but the entire mortgagee rights, and his transferees 
and their representatives have ever since been in possession 
under the transfer made by Hira Singh. Under these cir- 
cumstances we consider that the defendants are bound by 
the acknowledgment of Hira Singh. We'therefore allow this 
appeal, set aside the decree of the lower appellate court and 
restore that of the court of first instance with costs which in 
this Court will include fees on the higher scale. . 


AS. Appeal decreed. 


l - 119 
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BALWANT SINGH. AND ANOTHER 
VE SUS a 


i AMAN SINGH.* l 
Hindu Law—Sors liability for fathers deblis—dlortgage—Suit for 
sale—Sons not made parties—P operty sold in execution of deeree 
Jor Sale— Transfer of Property Act ‘lV of 1882), section 85— Pur- 
chase by mortgagee decree-holder— Suit of f 
After a sale of jomt family propeity has taken place ın execution of 
a decree passed upon a mortgage, executed by the father, his sons are 
not entitled to sue to recover thei: shares in the property merely on ‘the 
ground that they were not parties to the suit brought by the mortgagee, 
and they cannot sue to redeem the property or their interests ın that 
property simply on that ground. Dede Singh v Jia Ram,1 L R,25 All, 
214, F. B, followed. The fact that the purchaser in execution of the decree 
was nota stranger, but the mortgagee himself, would make no difterence in 
rights of the sons. Ram Prasad v. Alan Mohan, 1. L. R., 30 All, 256, 
not followed. Za? Singh v. Pulandar Singt, I. L. R, 28 All, 182, followed. 


First APPEAL from an order of L., Marshall, Esq., District 


“Judge of Mainpuri. 


Suit for redemption of mortgage. Question of the validi- 
ty of an order of remand. 

The material facts will appear from the judgment of 
CHAMIER, J. j 

Tej Bahadur Sapru, for the appellants :— 


The question in this case is whether a great grandson can 
bring a suit for redemption after the mortgaged ancestral 
property has been sold in execution ofa decree to which 
he was not a party, and purchased by the mortgagee. 


I submit he cannot. The ruling in the case of 
Bhawani Prasad v. Kallu, [1895] 1. L. R., 17 All., 537, F. B., 


was much‘ modified by subsequent rulings. Now the son 
or grartdson, who has‘not been made a party to the mortgage 
suit, only gets an opportunity to show that the debt was 
not of such a character as would be binding upon him in 
Hindu Law. 
Debi Singh v. Jia Ram, [1902] I. L. R., 25 All, 214, F. B. 
° F, A. F. O. No. 119 of 1909. 


r 
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[CHAMIER' J.—In the present case the binding nature of 
of the: debt is admitted ?] l l 
* Yes : 

[CHAMIER J.—Is it common ground that the plaintiff was 
not born at the date of the mortgage ?] 
* Yes; the sole ground: of his suit is that he ought to have 
been made a party to the mortgage suit. The mere ground 
that he was not impleaded is no longer held by itself, 
sufficient to entitle him to any relief. 

[EUDBALL, J.—In Bhawani Prasad’s case the sale had 


| not taken place.} 


-; No, although that distinction is not material. 


[TUDBALL, J.—In the case in I. L. R, 25! All., the plaintiffs 
did! not seek: to redeem ?] 
‘ No. But’the fact that in the present case the plaintiff is 
willing to redeem does not take’ the case out of the rule laid 
dower ‘in: that case. The case of- 

` Eat Singli v. Pulandar Singh,[1905] ‘I. L. R., 28 All., 182, 
which. followed the-case in I. L. R, 25 All, was a case of 
redemption like the present suit. 


A similar case to that in 1. L. R., 25 All., was that of 
Chatt ırpal Singh v. Natha, and others, [1900] 3 A. L. J. R., 38. 
But the cases of 
‘Shabba Lal y. Chay Mal; [1907] 4 A. L. J. R., 787: 
I 


and 
Ram Prasad x. Man Mohan, [1908] I. L. R:,30.AllL, 256; 
have`gone back again from the rule laid down in the case in 


I'L. R,f2 5 All., and subsequent cases cited above. The case 


iu L L. R30 All, is in the teeth of that in I. L. R., 25 All, 


and in direct conflict with that in I. L. R., 28 All: 


I rely also on 

S, A. No. 711 and 712 of 1905; and’ ~ 

L P. A. No. rroand 111 of 1907, decided on:6th December, 1907. 

~S C. Banerji, for the ‘respondent :—I rely upon the 
latest ruling*of our Court, viz., the case in I. L, R, 30 Alli, 
already cited, which, I: submit, lays down: the' correct law, 

A Hindu son’ born after the family property has been 
mortgaged takes, by his birth, an interest in the equity of 
redemption which is the pfoperty then left to the family, 
The case is analogous to that of a second mortgagee, who is 
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interested in the cquity of redemption of the prior mortgage. 
The interest which the plaintiff had in the equity of redemp- 
tion, that isto say, his right to redeem, has never been 
lost and still subsists, I take my. stand on section 85 and 
section 91 of the Transfer of Property Act. ; 
_ In the casein I. L. R; 25 Al, the plaintiff did not seek to 
redeem ; it was the case of a Hindu son who wanted the court 
to entirely ignore the sale and restore the property without 
any payment. In that case the mortgage was not admitted. 


The observations of the Chief Justice in Bhawan? Prasaa's 
casein I. L. R., 17 All, are not touched by the case in I. L. R., 
25 All., which did not overrule the former case but only dis- 
tinguished it. ` 


[CHAMIER, J.—The result of your euin would be that 
within 60 years the great-great-grandson might come forward 
and claim to redeem’and have the sale set aide.] 

No descendants beyond the third generation can come 
forward, for they have no vested interest in the property 
under the Hindu law. And the same result may also happen 
in the case where a prior mortgagee does not implead | a 
puisne mortgagee. 

I also rely upon the case of . 

Khairaj Mal vy, Daim, (1904) I. L. R. 32 Cal.,296,P.C. >: i 

Where a distinction was drawn between the case of the 
mortgagee himself becoming the purchaser and that of a third 
person being the purchaser. 

~  [CHAMIER J.—But that was not a case of a Hindu son.] > 
“No ; but on this point the distinction would also apply 
to the ee case, 

-Tej Bahadur Sapru was not heard in reply. K 

Curadu, vult, 

The following judgments were delivered. . 
CHAMIER, J.—This was a suit by the respondent for 
redemption of a mortgage made by his great-grand father, 
Pirthi Singh, in favour of the appellants. The latter brought 
a suit upon the mortgage impleading as defendants his son 
and grandsons, including Mulayam Singh, the father of the res- 
pondent, and they obtained a decree-for sale in execution of 
which they purchased the property themselves. The respond- 
ent based the present suit on the allegations that he w as born 


a 
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sbefoie thei appellants 4nstituted’: their ‘suit, that they were 
-awate of his éxistence, that théy_should have impleaded him 
‘as-a defendant; and as'thiey failed to do so,his right to redeem 
‘the mortgage’’still subsists. -Thè appellants ‘contended that 
the respondent had no'-right ‘to sue for redemption of the 
. mortgage. ‘ The first-court dismissed the suit on the ground 
ithat it’ was barred” by the ‘proceedings in and consequent 
{upon the.suit upon'the mortgage. “The lower appellate court 

reversed ‘that decision and remanded the- suit for trial on the 
merits. The defendants have appealéd. 


+. .We have been referred to a large number of cases bearing 


more or less:on the point at issue, ‘THe first case to’ which 
I think it necessary to refer is that of Bhawan: Prasad’'y. 
„Kallu (1), in which it was held by five Judges (BANERJI, J., 

dissenting) that ifa mortgagee institutes a suit for sale upon 
a mortgage ‘made by a father in a joint undivided Hindu 
family without joining as defendants the sons of whose inte- 
rests in the property he has notice, and obtains a decree and an 
order absolute for sale against the father alone, the sons may 
‘obtain a declaration that the mortgagee, decree-holder, is not 
entitled fo sell the ‘inter ests of the sons in the mortgaged pro- 
perty in execution of his decree, although the sole ground of 
their suit is that.they were-not parties to the suit brought, by 
the mortgagee. The next case is that of Debi Singh v. Jia 
Ram (2). “There ‘the sale had taken place before the sons 
‘brought théir suit, and it was held by a Bench of three Judges 
that i in such circumstances the sons could ‘not succeed merely 
upon the ground that they had not been made parties to the 
suit by the mortgagee, but must establish some ground which 
under the Hindu law would | free them from liability as sons 
to pay their father’ s debts. ‘Both the learned Chief Justice 
(with whom KNOX, J., concurred) and BANERJI, J., pointed 
out that all that was held i in the case of Bhawani Prasad v. 
‘Kalla, was “that before a sale has taken place the sons may 
“have: their’ interests excluded from the. sale simply on. the 


‘ground that. the mortgagee who had brought the suit had ` 


notice of “their interests and omitted to implead them as 
défendants,, ‘The. decision of the Court in the case of Debz 
rile LG) [1895]... La R., 17 All, 537. 07. 

vei. vor) [1902] deL., R.,125 All, 214,227 °° 
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Singh v. Jia Ram, is avowedly based upon certain decisions 
of their Lordships of the Privy Council, and in particular it 
would seem upon the following well-known passage in the 
judgment in the case of Nanomi Babuasin v, Modhun Mohun,, 
(1) namely,—“It appears to their Lordships that sufficient 
care has not always been taken to distinguish between the 
question how far the entirety of the joint estate is liable to 
answer the father's debt, and the question how far the sons can 
be precluded by proceedings taken by or against the father 
from disputing the liability. If his debt was of a nature to 
support a sale of the entirety, he might legally have sold it 
without suit, or the creditor might legally procure the sale of 
it by suit. All that the sons can claim is that not being 
parties to the sale or execution proeeedings, they ought not 
to be debarred from trying the fact or the nature of the debt 
in a suit of their own.” The only difference between the case 
of Debi Singh v. Jia Ram and the case now before us are 
that in that case the plaintiffs sought to recover their shares 
in the family property without offering to redeem the mort- 
gage, whereas in the case now before us the plaintiff admits 
the validity of the mortgage and seeks to redeem it, and in 
that case the auction purchaser was a stranger, whereas in the 
present case he was the mortgagee himself. The decision in 
Debi Singh v. Jia Ram, was followed by BANERJI, J., in 
Banke Rai v. Raghubir(*), (unreported) in which the property 
of the family had been put up for sale in execution of a 
decree upon a mortgage made by the father and purchased 
by the mortgagee himself. The son sued to redeem the mort- 
gage on the ground that the mortgagee had had notice of his 
interest but had not made him a party to the suit upon the 
mortgage, It was therefore a case exactly like the one now 
before us. BANERJI, J., held that the son could not succeed 
merely upon the ground that the mortgagee had had notice 
of his interest and had not made him a party. To the same 
effect is the decision in the. case of Lal Singh v. Pulandar 
Singh (3), where also the suit was brought by sons for ré- 
demption of their interests in the family property after it had 


been.sold in execution of a decree based on a mortgage made 
(1) [1885] I. L. R., 13 Cal., 21, P. C. = 
(2) [r904] S. At No. 641 of 1903. Decided on -August 6th 
(3) [1905] I. L. Rt, 28 Al., 182. 
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by their father. In that case the auction-purchaser was a 
` stranger to’the mortgage and decree. That decision ‘was 
followed by BANERJI, J., in the case of Karan Singh Vv. Razi- 
ud-din (°), (unreported), and an appeal against his decision 
under the Letters Patent was dismissed in December, 1907. 
That also was a suit for redemption after a sale had taken 
place i in execution of a decree on a mortgage “of joint family 
‘property made by the plaintiff's father. -The auction-pur- 
chaser was a stranger but had transferred the property to the 
` mortgagee before the son brought his suit. 


Thus in December, 1907, there was an undisturbed, current 
of authority to the effect that after a sale of joint family 
property has taken place in execution of a decree passed 
upon a mortgage made by a father, his sons are not entitled 
to sue to recover their shares in the property merely upon 
the ground that they were not parties to the suit brought by 
the mortgagee ‘and that they cannot sue to redeem the pro- 
perty or their interests in the property merely upon that 
ground. The same rule was followed whether the auction- 
purchaser was a stranger or was the mortgagee. But in 
April, 1908, in the case of Ram Prasad v. Man Mohan and 


others (+), where joint family property had been foreclosed in - 


execution of a decree passed upon a mortgage made by the 
fathet, AIKMAN and KARAMAT HusaINn, JJ., held that the 
sons and grandsons were entitled to redeem the mortgage 
inasmuch as the mortgagee who had purchased the property 
had been aware of the interests of ‘the plaintiffs and should 
have impleaded them in the suit. They distinguished the 
case of Debi Singh v. Jia Ram, from the case before them on 
the ground that the former was a suit to get back from innocent 
purchasers the plaintiffs’ share of the family estate, whereas 
in the case before them all that the plaintiffs asked was that 
they should be given an opportunity to redeem a mortgage 
which had been foreclosed by the defendants who knew of 
i the plaintiffs interests and yet did not make`them parties to 
the suit on the mortgage. The circumstance relied upon by 
AIKMAN and KARAMAT HUSAIN, JJ. that it was owing to 
the defendants’ failure, not the failure of a person not a party 

(3) [1907] S. A. No. 712 of 1905. `’ 

(4) [1908] 1. L. R., go All, 256. 
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to the suit, to comply with section 85 of the Transfer- of 
Property Act, that the plaintiffs did not have an opportunity 
to redeem the mortgage, was not, | think, a sufficient ground 
for not following the decision in Dedz Singh v. Jia Ram. It 
is true that the learned CHIEF JUSTICE, with whom Knox, J., 
concurred laid stress on the fact that the defendants were 
strangers to the suit on the mortgage, but BANERJI, J., did not 
allude to this feature of the case and in the later case of 
Banke Raiv. Raghubir he dismissed the-son’s suit for redemp- 
tion against the mortgagee, who had purchased the property’ 
at the execution sale. In their judgment in Lal Singh v. 
Pulandar Singh, the learned CHIEF JUSTICE and BURKITT, J., 
refer with approval to the decision of BANERJI, Jņ, in Banke 
Rai v. Raghubir, and quote the following passage from the 
judgment of their Lordships of the Privy Council in the case 
of Girdharee Lal v. Kantoo Lall (1). “This case is an author- 
ity for these propositions, first, where joint ancestral property 
has passed out of a joint family either under a conveyance 
executed by a father in consideration of an antecedent debt 
or under a sale in execution of a decree for the father’s clebt, 
his sons by reason of their duty to pay their father’s debt 
cannot recover that property unless they show that the debts 
were contracted for immoral purposes and that the purchasers 
had notice that they were so contracted, and, secondly, that 
the purchasers at an execution sale being strangers to the 
suit if they had no notice that the debts were so contracted 
are not bound to make inquiry beyond what appears on the 
face of the proceedings.” This passage shows that strangers 
who purchase at a sale in execution of a decree on a mortgage 
against a Hindu father may, if the debt was not originally 
binding on the son, have.a stronger position than the mort- 
gagees would have had if they had purchased ; but it seems 
to afford no warrant for the view that a mortgagee who pur- 
chases is in any worse position than a stranger in a case 
where the debt is binding upon the son or rather upon his 
interest in the property. The crucial question is whether the 
debt was of a nature to support a sale of the property. If it 
was, the son cannot recover his share of the property,. and 
a fortiori he cannot redeem the property, for an offer to 


(1) [1874] L. R, 1 L A, 321, S. €. 22 W. R., 56. 
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redéem involves an admission that the ‘debt is binding on his 
interest in the property.” 


AIKMAN and KARAMAT HusAIN, JJ‘, seem to have treated 
tlie quéstion as one’ not of the Hiridu law but of procedure 
dependirig upon section 85 of the Transfer of Property Act, 
but this view was not admissible in. force‘of the decision of 
three Judges in Debi Singh v. Jia Ram. The learned CHIEF 
JUSTICE devoted a considerable portion of his judgment in that 
case to the question whether: the decisions of thé Privy Coun- 
cil as to the circumstances‘in which a son could recover his 
share of the family property had been superseded by section 
85 of the-Transfer of Property Act ; and with the concurrence 
of KNox, J. and in this matter of BANERJI, J., also, came to 
the conclusion that they had not been superseded and that 
once the property had been sold all that the sons could claim 
was an opportunity of “trying the fact-or the nature of ‘the 
debt in a-suit of their own.” AIKMAN and KARAMAT HUSAIN, 
JJ. refer to a passage in the judgment of BANERJI, J., in the 
case of Bhawani Prasad v. Kallu, where he expressed the. 
view that a suit like the one before us could be maintained, 
but ‘in the'case of Banke Rai v. Raghubir, BANERJI, J., consi- 
dered himself bound by the decision in Debi Sin, gh v. Jia 
Rae, to dismiss such a suit. 


Dr. Satish Chandra Banerji, for the respondent, contended 
tliat his client was in a position analogous to that of a puisne 
mortgagee who has not been made a party to a suit by the 
first mortgagee against the mortgagor for sale ofthe property, 
but there appears to me to be an important distinction between 
the two cases. Generally speaking,.a mortgagee is not bound 
by the acts of the mortgagor done after the mortgage and 
certainly cannot be deprived of his rights by the failure 
of the mortgagor to redeem the prior mortgage. A sale of 
the property out of court by Pirthi Singh, would admittedly 
have, been binding upon the respondent, and it seems to me 
impossible to hold that he is entitled to disregard the execu- 
tion sale merely because he was not made a party to the suit 
on the mortgage.” As pointed out by PONTIFEX, J., in Pursid 
Narain Singh v. Honooman !1), the mortgagee had a right 
validly acquired to have the property sold.” The passage 

[1880] I. L. R., 5 Cal., 845, at p. 852. 
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was cited with approval by the Prlvy Council. in Daulat Ram. 
v. Mehr Chand (1), and unless the law- was-altered bythe. 
enactment of section 85 of; the Transfer of Property Act, the 
decision of their Lordships in the case. last cited seems to be. 
conclusive. The decision of the three Judges in the case of 
Debi:Singh v. Jia Ram, is a clear authority by which, we are 
bound that the law was not altered by that section. 


I am of opinion that the decision of AIKMAN and ‘KarRa- 
MAT HUSAIN, JJ., is inconsistent with the principle underly- 
ing the decision in Debi Singh v. Jia Ram, and: thereforé we 
are not bound to follow it. I would allow this appeal, set 
aside the decree of the lower appellate court and restore the 
decision of the court of first instance. 


TUDBALL, J.—I concur. 

By THE CouRT.—The appeal is allowed, the. decreé of 
the lower court is set; aside.and that of the -court of first 
instance is restored. Appellant will have his ‚costs here and 
in the lower court, including -in this Court fees.on the higher 
scale, , 

Appeal decreed.’ 


(1) [1887] I. L. R., 15 Cal., 70, P. C. 
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Cote o of Civil Procedure (Act V of 1908), section 11—Res judicata— Two 
surts—One judgment, but two decrees— Appeal ‘against one decree— 
- Finality of the other decree. 

The Code of Civil Procedure requires a separate judgment and decree 
for each suit or appeal'and two or more':decrees cannot be’ challenged 
by one appeal. 

‘A ‘decreeunless it ‘be a decree which is a nullity by reason of, for 
-exaniple, fraud, cannot be superseded except it’ be upon appeal in the 
regular course. 


An appellate court is bound to apply the rule of ves judicata even 
though the decision pleaded in bar is the decision of an inferior court, 
Provided that that court was competent to decide the case. 

“Where, therefore, two suits were tried together and disposed of by 
öne juidgment, and a decree was passed in each suit, but ‘an appeal was 
preferréd against the decree in-one of the suits only, Ae/d that the appeal 
would be barred by the other decree which stood unreversed and was 
binding upon the appellant. Chajju v. Sheo Sahai, [1887] I. L. Rọ, 10 
All, 123. Balkishan v. Kishan Lal, [1888] I. L. R., 11 All, 148. Ram 
Lal v. Chhab Nath, (1890; I. L. R., 12 All.,-578,:approved and followed. 
Damodar Das v. Sheo Ram Das, [1907] l. L. R., 29 All, 730, overruled. 


SECOND APPEAL from a decree of Louis Stuart, Esq. 
District Judge of Meernt, confirming a decree of Pandit 
Piyare Lal Katara, Additional Munsif of Ghaziabad, 

-Suit for. pre-emption. ‘Question ofres judicata, 


The material facts were as follows :— 


_ Deba, Kesar and Jawitri sold some zamindari, property to 
respondents 4 to 6 under a sale-deed on the oth August, 1907. 
Two suits were instituted in the court of the Munsif of 
‘Ghaziabad for pre-emption, with respect to the property 

sold. The first one was by Manphul and. was registered as 
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suit No, 1404 of 1908. The other was by Zahria, the appel- 
lant in the present case, and was numbered 1405 of 1908. 


Each party claimed preferential rights of pre-emption to 
>the other. 


The Munsif ordered that the plaintiff in the frst case 


should be made defendant in the second and the plaintiff in 
the second, defendant in the first. He then tried both the 
suits together, and in,a judgment delivered on 15th Decem- 
ber, 1908, decreed Manphul’s suit and dismissed that of 
Zahria, inspite of the fact that although’ some issues were com- 
mon to the two cases, some were not. One judgment was deli- 
vered, in suit No. 1404, a copy thereof being placed upon the 
record of the suit No. 1405, but two decrees were prepared, 
Zahria appealed. from the decree of the Munsif in suit No. 
1405. No appeal was filed from the decree in suit No. 1404. 
When the appeal came on for hearing before the District 
Judge of Meerut, period for appeal from the decree in suit 
. No. 1404 had expired. : 


A preliminary objection was taken by the respondents 
befure the District Judge that as the decfee in the -connected 
suit, 1404, had not been appealed against and had become 
final, it operated as res judicata in the appeal hefore him, The 
District Judge upheld the objection and, dismissed the 
appellant’s suit. 


The plaintiff appealed. 


` 


Surendra Nath Sen, for the appellant :— 


There was no warrant in the Civil Procedure Code for 
disposing of two suits by one judgment. There was one judg- 
ment in the two cases and practically one decree; its being 
written out in duplicate made no difference. Section 13 of 
the Code of Civil Procedure was an exhaustive statement of 
the doctrine of ves judicata, 

Gokul Mandar x. Pudimanund Singh, {1902} 1 L. R., 29 Cal. , 707, n5 

P. C. 

The esséntials of res judicata were that there should be, 
(1) former adjudication which had to be (2) final. 
There was no judgment which could he said to be’anterior 
to the other, inasmuch as only one judgment was delivered, 
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[STANLEY,-C, J.—There -was an issue framed between the 
rival ‘pre-emptors as to which of them was entitled to prefer- 
ence]. ; 


A judgment could not be regarded as final when it was 
under appeal.. 


Mariamnissa Bibi v. Joynab Bibi, [1906] I. L. R., 33. Cal., 1101, 1109, 
1115, 1117. 


- Panchanada Velan v Varthinatha Sastrial, [1905] I. L. R., 29 Mad. 
4 333; 335- 

Damodar Das v. Sheoram Das, [1907] I. L. R., 29 All., 730. 

Abdul Basit v. Ashfaq Husain , 1908] 28 A. W. N , 211, 213. 

Gajadlh v. Lachmin, [1902] 5, Oudh cases. 

Baldeo Singh v. Dharam Kunwar, [1904] 24 A. W. N., 6. 

Chunder Koomar v. Bakur Ali, [1868] 9. W. R., 598. 


Tej Bahadur Sapru, for the respondents :— 

If. issues are common to two suits, then in a case like the 
present the decree not appealed against and allowed to be 
final, would operate as res judicata in an appeal in the other 
suit.. : An-appeal was filed against a decree and not against 
a judgment, asthe decree was the only operative part. He 
cited 

Chajju v. Sheo Sahai, [1887] L L. R., 10 All, 123. 

Balkishan v Kishan Lal, [1890] I. L. R., 11 All., 148. 

Ram Lal v. Chhab Nath, [1888] I. L. R., 12All., 595. 

Mangli v. Narain Das, [1895] 1. L. R, 15 A W. N., 190. 

Abdul Basit v. Ashfag Husain, [1908] I. L. R , 28 A. W. N., 211. 
Gururajammat v. Venkatakrishnama Chetti, [1901] 1. L. R, 24 Mad., 

350. 

Mariamnissa Bibi v. Joynab Bibi, [1906] 1. L. R., 33 Cal, 1101. 
© The provisions of section 13 were not exhaustive. 

Ram Kirpal v. Rup Kuari, [18883] I. L. R., 6 All., 269, P. C. 


Mungul' Pershad Dichit v. Grija Kant Lahiri, [1881] I. L. R., 8 Cal., 
5I, P. C. i 


Surendra Nath Sen was heard in reply. 
The following judgments were delivered :— 


. STANLEY, C. J.—The question for our determination in 
“this -dppeal is one of the application of the rule of res judicata 
The appeal has’ beén’ laid beforé a Bench’ of three Judges 
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owing to the recent decision in Damodar Das v. Sheo Ram 
Das (!), which- is in' conflict with the earlier decisions of this’ 
Court. 


The appeal arises out of a suit for pre-emption. The 
defendants, Deba, Musammat Kesar and Musammat Jawitri, 
on the gth of August, 1907, sold certain zamindari. property in 
the village of Newari to Bhuri Singh and two others. There- 
upon two rival suits for pre-emption were instituted in the 
Court of the Munsif of Ghaziabad—one by Manphul, which was 
No. 1404 of 1908, and the other by the appellant, Zahariya, 
which was No. 1405 of 1908. By order of the Court, Zahariya 
was made a defendant in suit No. 1404, and Manphul was 
made a defendant in suit No. 1405 with the object of 
having their respective rights determined. For convenience 
sake both suits were tried together without objection by the 
parties. Issues were knit and amongst others the following :— 
- “Has Zaharia, rival pre-emptor, a preferential right 
against the plaintiff (ze Manphul); ‘and if not, 
have both rival: pre-emptors equal rights.” : 
One judgment was delivered in the two suits which was 
placed on the record of suit No. 1404, a copy being placed on 
the record of suit No. 1405. By this judgment the suit of 
Zahariya was dismissed and the suit of Manphul'was decreed. 
A decree in each suit was. passed. Zahariya filed an ‘appeal 
in suit No. 1405 but did not appeal against the decree: passed 
in suit No .1404. When his appeal came on for hearing the 
time for appeal against the decree in suit No. 1404 had ex- 
pired and the preliminary objection was raised to the hear- 
ing of the appeal, namely, that it was barred by the decree 
passed in suit No. 1404. It will be observed that it was 
necessary for the determination of suit No. 1404, that the 
court should find whether or not Zahariya had a preferential 
right, or any right, to pre-empt as against Manphul. The 
lower appellate court allowed the preliminary objection and 
dismissed the appeal. The learned District Judge in his judg- 
ment observes: “It is obvious that even under the provisions of 
Rule 33, Order 41, I could not set aside the decree in.Manphul’s 
favour to which Zahariya. was a party. Thus if Zahariya’s 
appeal were decreed, there would be in existence two contra- 
(1) [1907] I. L. R, 29 AIL, 730. 


VOL, VILJ . HIGH COURT. 865 


‘dictory. decrées. Manphul has, I have ascertained, already 
paid-in the money and-secured the right of preemption over 
the property. If Zahariya’s appeal were decreed, to which 
of the two, Manphul or Zahariya, should a court: award the 
property?” Against this decree this second appeal has 
‘been. preferred. 


In the case of Ckajju v. Sheo Sakai (1), which-is -a -case 
on all fours with the present, the question before us was con- 
sidered. -In that case two rival suits for, pre-emption were 
instituted in each of which each pre-emptor was made a de- 
fendant in the other-suit. The suits were tried together upon 
the same evidence and were disposed. of by a single judgment 
but-by separate decrees. In one ofthe suits the pre-emptor 
obtained a decree in the terms of section 214 of the former 
Code of Civil Procedure. In the other the pre-emptor obtain- 
ed a decree subject to the condition that in the event of the 
first: pre-emptor failing to execute his decree, the second pre- 
emptor should be entitled to execute it. There was no appeal 
against the decree in the first suit. The- second pre-emptor 
appealed from the decree in his own suit, upon certain grounds. 
It was decided in that case by STRAIGHT and BRODHURST, 
JJ., that the appellant; if he wished to get rid of the decision 
regarding the first pre-emptor’s preferential right, should have 
appealed against the first pre-emptor’s decree, and that that 
decree having become final, the questions between the two 
pre-emptors could not be re-opened on appeal from the second 
pre-emptor’s decree. This decision was followed without, so 
far as I am aware, a note of dissent in a number of cases up 
to the time of the ruling in Damodar Das v. Sheo Ram Das. 

In the case of Bal Kishaz v. Kishan Lal, (2) the same 
question was considered by a Full Bench consisting of EDGE, 
C.J., STRAIGHT and MAHMOOD, JJ. It was held that the 
rule of res judicata contained in section 13 of the Code applies 
equally to appeals and miscellaneous proceedings as to ori- 
ginal suits ; that having regard to its main object, so far as it 
relates to the retrial of an issue, it refers not to the date of the 
commencement of the litigation but to the date when the 
Judge is called upon to decide the issue and that whereafter 

[1887] I. L. R, 10 All, 123. 
(2) [1888] I. L, R, 11,All, 141. 
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CIVIL. the commencement of the trial of an issue a final judgment 
upon the same issue in another case is pronounced by a 


1910. 
Zamania competent court (the identity of parties and other conditions 
of section 13 being fulfilled), such judgment operates as res 

Deni. 


judicata upon the decision, orginal or appellate, of the issue 
Stanley, C.J. in the later litigation. 

In Ram Lal v, Chhab Nath (}) Sir JOHN EDGE, C. J., and 
BRODHURST, J., in a case in which the plaintiff and defendant 
in a’suit each appealed separately, and the defendant’s appeal 
first came on for hearing and an issue as to whether the 

~ plaintiff or the defendant had title to certain lands in dispute 
was decided on the facts by the appellate court adversely 
to the defendant, held that the plaintiff's appeal involving 
the same issue which came on for hearing before the same 
court was barred by the principle of res judicata, The Sub- 
ordinate Judge treated the finding in the first appeal, as 
operating as res judicata and the learned Judges in their judg- 
ment approve of his ruling saying that, although section 13 
(of the former Code of Civil Procedure) would not apply, 
still the principle of res judicata applied, and that section 13 
of the Code is not exhaustive as was pointed out by their 
Lordships of the Privy Council in the case of Ram Kirpal v. 
Rup Kuari (2). 

The rule laid down in Chajju v. Sheo Sahat was followed 
in Mangli v. Narain (3); Kesko Tiwari v. Saiju Kunwar (4); 
Munna v, Nisar Ali, Second Appeal No. 764 of 1891, decided 
on the ọth of August, 1893 ; Ajoib Ali Khan v. Musammat 
Ashraf Jahan Begam, Second Appeal No. 140- of 1899, 

ı decided on the 15th of February, 1901 ; Musammat Asiman v. 
Abdullah, Second Appeal No. 208 of 1907, decided on the 
3rd of January, 1908 ; and Abdul Basit v. Ashfaq Husain (5), 





The only conflicting authority in our Court, so far as I am 
aware, is that of Damodar Das v. Sheo Ram Das, Än that 
case none of the authorities of the Court appear to have been 
cited, and no reference whatever is made to any such, but 


(1) [1890] I. L. R, 12 All., 578. 

(2) [1883] L. K., 13 I. A. 37,8 © L L. Rọ 6 All, 269. 
(3) [1893] 13 A. W. N., 190. 

(4) [1893] 13 A. W. N., 221 1 

(5) [1908] 28 A. W. N, 211, 
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reliance i is placed upon two decisions of the: Calcutta and 


Madras High ‘Courts, respectively. 


T shall now refer to these, cases, but first I would refer to 
the case of Aédul Majid ve Jew: Narain Mahto (1). In that 
case MITTER and: MACPHERSON, JJ... held that the decision 
of an issue in one of two suits tried together, which is not 
_ appealed against, cannot be treated as res judicata so far as 
the same issue was concerned in an appeal against the 
decision in the other suit. 


In Marviamnissa Bibi v. Jenne Bibi: (2), the facts were 
these :—Two Muhammedan co-widows—Mariamnissa Bibi 
and Joynab Bibi—brought two separate suits for the recovery 
of their dowers from the estate:of their deceased husband. 
A question was raised in these suits whether two houses 
belonged to the estate of the husband. By. consent of the 
parties the Subordinate Judge tried both. the suits together 
and disposed of them in one judgment, it being found that 


the two houses belonged to Mariamnissa as her separate - 


property. Two separate decrees were drawn up in accord- 
ance with that judgment. The other widow, Joy nab, 
preferred an appeal against the decree in her oww suit 
mainly on the ground that the conclusion atrived at by the 
Subordinate Judge in the suit of Mariamnissa Bibi respecting 
the title to the two houses was erroneous, but no appeal 
was preferred in Mariamnissa’s suit. At the hearing of the 
appeal a question was raised on behalf of Mariamnissa that 
the.judgment in her suit not having been appealed_ against 
operated as res judicata, It was held by. GHOSE, C. J, and 
- HARINGTON, J. (RAMPINI, J., dissenting) that there was no 
barof res judicata, RAMPINI, J.; in his judgment referring 
to section 13 of the former Code observes at p. 1107 of the 
Report: “It has also been said that the words ‘former suit’ 
in section 13 cannot relate to Mariamnissa Bibi’s suit, as 
both suits were tried simultaneously and disposed of by 
one judgment. But these were two distinct suits, two sets 
of pleadings and issues, and though the two suits were dis- 
posed of by one judgment, this is an irregular procedure 
sanctioned only by consent but not expressly allowed by 
— @) [1888] I. LR, 16 Cal., 233. ei - 
: (2) [1996] I. L. R., 33 Cal, 1101. : 
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anv-section of the Code of Civil Procedure. In the eye 
of the law there were two-judgments, one in each suit, though 
the Subordinate Judge may have delivered the. same judg- 
ment in both suits. Hence there were necessarily two 
appeals. Mariamnissa Bibi’s suit wa certainly the one 
first instituted, but be that as it may, as laid down in Guru- 
rajammah v. Venkatakirshnama Chetfi (1) it is the date of 
the’ decision which-is the “ former ” and which is the “second” 
suit, and Mariam Bibi’s suit was certainly finally decided 
on the 30th of November, 1903, while Joynab’s suit is still 
pending final decision in this appeal. I therefore consider 
that Addu? Afajid v. Jew Narain Mahto was wrongly decided, 
and I would accordingly refer the question of the correctness 
of the decision in it toa Full Bench.” I agree in the view. 
GHOSE, C. J, in his judgment refers approvingly to the 
decision in Batkishan v. Kishan Lal. He remarks at page 
1116: “It may be accepted as correct that the expression 
“former suit,” as occurring in that section, as the Allahabad 
High Court has held in the case of Balkishan v. K tshan Lal, 
and which has been approvingly. quoted by the Madras High 
Court in the case of Gururajammah v. Venkatakrishnama 
Cheti: (2) does not relate to the date of commencement of- 
the litigation, but to the time when the Judge is called upon 
to decide the issue, and ‘ that the rule contained in section 13 
is not limited to the Courts of first instance, and that it equal- 
ly applies to the procedure of the first and second appellate 
Courts by reason of sections 582 and 587 respectively, but 
still the question here is which is the judgment that operates 
as a bar in this case?” The learned Chief Justice seems to 
have based his decision entirely upon section 13 of the Code 
of Civil Procedure of 1882. At page 1114 he says: “section 
13 of the Code of Civil Procedure upon which the decision of 
the question referred to rests,” 


. In Gururaqjammah v, Venkatakrishnama, (8) the decision 
in Balkishan v, Kishan Lal was approved of and followed by 
Sir ARNOLD WHITE, C. J. and DAVIES, J. 

‘In the later case, however, of Panchanada Velan v. Vatth- 


(1) [1901] I. L. R., 24 Mad., 350. 
eose 30. (2) [1901] I. L. R, 24 Mad., 350.. 


(3) [1901] I. L. R., 24 Mad, 350. 


se 
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` inatha Sastrial (1) a different view was taken. In that case 


cross suits between the same parties on the same facts were 
tried together and judgment was given on the- same day but 


separate decrees were passed, and an appeal was preferred 


against one of the decrees alone. It was held by Sir ARNOLD 


_ WHITE, C. J, SUBRAMANIA AYYAR and DAVIES, JJ. that 


the decree unappealed did not operate as a bar under section 
13 of the Code of Civil Procedure, 1882, so as to preclude 
the appellate Court from dealing ‘with the decree appealed 
against. We find no reference in the judgment to the earlier 
decision of the Court in Gururajammah vy. Venkatakrish- 
nama (2), The judgment is very short. The learned Judges 
observe that technically no doubt the appeal ought to have 
been in both suits but no weight is given to the technicality. 
The learned Ju iges say: “ We do not think that either under 
section 13 of the Code of Civil Procedure or on general princi- 
ples, the doctrine of ses judicata has any application to the facts 
of this case. The doctrine does not apply when, as here, 
the very object of the appeal, in substance if not in form, is 
to-get rid of the adjudication which is said to render the 
question which the appellate court is asked to decide res judi- 
cata.” Later on they observe, “ It would lead to startling 
results if we were to hold that an appellate tribunal is preclud- 
ed from dealing with the question which comes before it 
on appeal because an inferior court, upon the same facts, but 
in a case other than the case under appeal had given‘a deci- 
sion which had not been appealed against, at the same time 
as the decision in the case under appeal.” The learned 
-Judges do not point out what would be the stai tling results 
to which they apprehended a contrary conclusion would lead. 
An appellate court is bound to apply the rule of res judicata 
even though the decision is the decision of an inferior court, 
provided that that court was competent to decide the case. 


I am of opinion after careful consideration of the argu- 
ments which have been addressed to us by the learned vakil 


_and advocate for the respective parties that the case of 


Chagju v. Sheo Sahat (3) and the subsequent decisions of this 


(1) [1905] I. L. R., 29 Mad., 333. 
$ (2) [1901] I. L. R., 24 Mad., 350. 
(3) [1887] L. L. R., 10 All, 123. 
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. Court which followed it were rightly decided. .The decree 


obtained by Manphul stands unreversed and is binding upon 
the appellant. The time for impeaching’it has expired 
and I am not aware of any procedure, by which this decree 


| can now be rendered nugatory. It was suggested during 


the argument that if the appeal of Zahariva be heard and 
a decision be obtained in his favour, the appellate decree -in 
his favour will have the effect of superseding the former 
decree, but this cannot be. A decree unless it be a decree 
which is a nullity by reason of, for example, fraud 


` cannot be superseded except it be upon appeal in thè regu- 


lar course. This being so, if we acceded to the argument 
addressed to us, we should have two inconsistent decrees on 


.the files of -the Court. This would be a most serious ano- 


maly and in execution proceedings would cause a complete 


_tmpasse, I would therefore dismiss the appeal. 


TUDBALL, J.—I concur; ` 


CHAMIER, J.—I concur. The court of first instance wrote 
only one judgment, but a copy of that judgment was placed 
upon the record of the second suit. The case must be treatëd 
in my opinion as if two separate judgments had been pre- 
pared. There were, of course, two separate decrees, The 
Code of Civil Procedure requires a separate judgment and 
décree for each suit or appeal and two or more decrés cań- 
not be challenged by one appeal. In the absence of a provi- 
sion enabling the Court to consolidate suits and appeals and 
pass one judgment and one “decree instead of as many judg- 
ments and decrees as there are suits or appeals, I see no 
escape from the conclusion'that in a case like the one before 
us or in a case like that of 4ddul Basit v, Ashfaq Husain, (1) 
the appellant must file two appeals if he wishes to avoid the 
bar of res judicata. Ñ 


BY THE COURT.—The order of the Court is that the 
appeal be dismissed with costs. 


S. M. Appeal dismissed. 
(1) [1908] 28 A. W. N., p. 208, = 
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PRIVY COUNCIL. 


MUHAMMAD KHAN l ` 
VEI SUS 7 


HUSAINI BEGAM. 


Mahomedan Law—Contract—Marriage Setllemeni—Agreement to pay 
P annuity to b ide—Right of a beneficiary nota party to the contract— 

Liability of the setiler— Time when matrimonial rights and obligations 

come into existencc—Kharch-i-pandan—English pin-money—Cons- 

tructon of agreement—Issue of misconduct—Judge’s finding and 
` opinion. f f $ f 

Plaintiff, a Mahomedan lady, sued her father-in-law, to recover 
arrears of a certain allowance, called Kharch-i-bandan, under the terms 
of an agreement executed by him prior to and in consideration of her 
mariage with his son, both shë and her husband being mmors at the 
time of the execution of the agreement. The agreement recited that the 
marriage was fixed for a certain date, and that “ therefore” the “defendant 
‘declared of his own free will and accord that he “shall continue to pay 
Rs. 500 per month in perpetuity” to the plaintiff. for “her betel-leaf ex- 
„penses, &c., from the date of the marriage, ze, from the date of her 
reception,” out of the income of certain properties therein specifically 
charged for the payment of the allowance Owing to the minority of 
the plaintiff her “ reception ” into the conjugal domicile did not take place 
until about 6 years after thè date of the agreement had elapsed. The 
husband and wife lived together for about-13 years after her “reception.” 
Then, owing to differences, the plaintiff left her husband’s- home, and 
had since.resided elsewhere. 


Held, that although the plaintiff was no party to the agreement, 
„she was clearly-entitled to proceed in equity to enforce her claim, and 
that the rule of common law that a person nota party to an agreement 
could not take advantage of its provisions, was not applicable to the facts 


- „and circumstances of the present case, inasmuch as the agreement 


executed by the defendant specifically charged immovable property 
“for the allowance, which he bound himself to pay to the plaintiff, and he 

was the only person beneficially entitled under it. Tweddle v. Atkinson, 
R [1861] 1B & S., 323 referred to and distinguished. 

Held, also, that Kharch-t-pandan, which literally means “ betel-box- 
expenses,” was a personal allowance to the wife customary among 
Mahomedan families of rank, especially in Upper India, fixed either 
before or after marriage, and varying according to the means and posi- 
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tion of the parties; and that ordinarily it would be received and spent in 
the conjugal domicile; but the husband had no control over the wife’s 
application of it, either inher adornment or in the consumption of the 
article from which it derived its name. 


Held, further, that the defendant’s liability began with the plaintiffs 
first entry into her husband’s home when, under the Mahomedan Law, 
the respective matrimonial rights and obligations came into existence; 
and that the defendant was liable, there being no condition that the 
allowance should be paid only whilst the plaintiff was living in her hus- 
band’s home or that the defendant’s liability should cease whatever the 
circumstances under which she happens to leave it. 


Held, further, that it was not proper on ‘the part of the Subordinate 
Judge to give expression to an opinion that a lady was unchaste on mere 
suspicion, where he considered the charge not legally proved by the evi- 
dence adduced in case. 


APPEAL froma decree and judgment of the High Court at ` 
Allahabad,* reversing a decree of the Subordinate Judge of 
Agra. 

Suit for money. Question of the validity of the agree- 
ment upon which claim was bassed. 


The material facts were as follows :— 


The suit was brought by the plaintiff, Nawab Husaini 
Begam, against her father-in-law, Nawab Khwaja Muham- 
mad Khan, for the recovery of Rs. 15,000, alleged to be due 
to the plaintiff as arrears of an allowance called Khar ch-i- 
pandan, under an agreement executed by the father-in-law. 


The main question for determination on the appeal 
related to the meaning, effect and validity of the agreement 
upon which the suit was based. z 


The agreement which was dated the 25th October, 1877, 
and made shortly before the marriage of a minor son of the 
appellant with the respondent, who was also a minor at the 
time, was in the following terms :— 

“I, Nawab Khwaja Muhammad Khan, son of Maharana Bhagwant 
Singh, deceased, a vais of Dholpur, at present residing at Akbarabad, do 
declare as follows :— 


“That the marriage of my minor son, Rustam Ali Khan, with 
Musammat Husaini Begam alias Dilbari Begam, minor daughter of 
Nawab Muhammad Fida Ali Khan, son of Nawab Muhammad Kazim 
Ali Khan, resident of Moradabad, has been fixed for the 25th Shawwal, 


° Reported as Husaini Begam v. Khwaja Muhammad Khan ard 
others, [1906] 1. L. R., 29 All, 151, S. C 4 A. L. J. R, 13. 


Ng 
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1294 Hijri, corresponding to 2nd November, 1877. I, the executant, Civil. 
therefore, while in a sound state of body and mind and ın the enjoyment Ea 

of my five senses, declare of my own free will and accord that I shall ce 
continue to pay Rs. 500 per month in perpetuity to the girl, aforesaid, MUHAMMAD 
for her pocket expenses, &c., from the date of her reception, out of the ee 
income of the entiie property in the Agra district and the jagir in Husarnt BEGAM. 
Dholpur State, detailed below, I, the executant, or my heirs, who will i 

be my represeritatives, shall not at any time have any objection to, or 

deviate from, the monthly payment of Rs. 500 fixed to be paid in per- 

petuity for the expenses aforesaid. The whole of the property shall 

be liable for the money aforesaid 1f I, the executant, or my heirs or 
repiesentatives raise any excuse or objection to the payment of the 

money aforesaid, in the manner aforesaid, then Musammat Husaini 

“Begam alas Dilbari Begam, shall have, power to recover the said 

sum of Rs. 500 per month from all the property in the Agra District 


and Basai. &c., in Dholpur, in whatever way she may like, t.e., by bring- 
ing in suit in the court. - 7 


“As regards any of the properties aforesaid, I, the executant, or 
my heirs and representatives shall not have power to transfer it by —_ 
means of sale or gift or in any other way, and if a transfer is made by me, 
the executant, or my heirs and representatives, it shall be considered 
invalid’ and shall not be entertainable by court. I have, therefore, 
executed these few presents by way of an agreement in order that it 
may serve as evidence and be of use at the time of need.” 5 


- - The case for the plaintiff was that the defendant asked 
the father of the plaintiff that his son, Nawab Rustam Ali 
Khan, might be married to the plaintiff. The result of the 
preliminary negotiations was that the agreement of the 25th 
October, 1877, was executed by the defendant, and the 
marriage having taken place, the plaintiff left her father’s. 
house and came to the house of her husband at Agra on or 
about the Ist August, 1883. The plaintiff further alleged 
in the fifth paragraph of her plaint, that the defendant 
continued to pay Rs. 500 a month for some time, but that 
between December, 1891, and April, 1901, arrears amounting 
_to Rs. 56,500 accumulated in respect of the payments due 
to her, for which sum she brought a suit which was compro- 
mised, Further, arrears occurred thereafter amounting to 
Rs. 15,000, and the. plaintiff, therefore, prayed for a decree 
for that sum with costs, and for other reliefs. Musammat 
Fatima Begam, the second defendant, who did not appear, 
was made a party to the suit as she was in possession of a 
part of the property, hypothecated under the agreement, 


a - 
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erin: Tn reply to the claim of the plaintiff, the first defendant, the 

roto." appellant, pleaded that the agreement was illegal and without _ 
aaun consideration; and opposed to public policy; and further, 

Kuas’ that the plaintiff had forfeited her 1ights under the agree- 


Ue 
Lesart Becan Ment (if any), as she had ceased to live with her husband 


and had become an unchaste woman. 


The Subordinate Judge held that the plaintiff had dis- i 
continued living with her husband on account of enmity and.. 
not because she was not called by him or requested to ` 
live with him. He further held that “although plaintiffs. . 
unchastity ` is not duly proved, yet she is living in a mode. 
which shows that her character is not free from suspicion.” 


He further held that the agreement could not be enforced 
inasmuch asit was unreasonable to suppose that she could 
enforce her contract against her father-in-law, even when she 
refused to live with her husband. ` Her visiting her husband’s’4 
house was insisted on when she was a minor, as a condition ` 
necessary to entitle her to the benefit of the contract, and it ” 
could not be inferred that after attaining majority she would 
be entitled to recover inspite of her refusal to live with her . 

À husband. g 


! 


. The plaintiff appealed, and the High Court allowed the 
appeal, and gave a decree to the plaintiff. ; 


_They also declared that the annuity was well charged 
upon the property mentioned in the plaint, and specified in 

detail in the agreement so far as that property was situate ir.’ 
British India. The learned Judges held that the plaintiff was ` 
entitled to take advantage of the provisions of the agreement, - 
which was solely executed for her benefit, although she was ` 
no party to it, and were of opinion that the fact that the’ 
plaintiff refused to live with her husband did not relieve“ 
the defendant, Nawab Khwaja Muhammad Khan, from “ his : 
obligation to satisfy his undertakings.” For a full report of 
the judgment see - * x 

Husain Began v. Khwaja Mukammad Ki han and others, [1906] 4 

A. L. J. R, 133;8 GC L L R,, 29 All, 151. 
The defendant appealed, 


` G. Cave, K. C, and G. E. 4. Ross, for the appellant ae 
The plaintiff was not a party to the agreement and’ could: 
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not sue the defendant-appellant on it. She could not derive 
any advantage under it: 
Tweddle v. Atkinson, [1861] 1 B. and S. 393. 

_ The monéy was settled upon the plaintiff to enable her to 
perform her duties as a wife, who is bound to live in her 
husband's house. The plaintiff, however, left her husband and 
refused to go back to him. She is, therefore, not entitled to 
the allowance, which is in its nature analogous to the English 

‘pin-money. He referred to 
*. ` Jodrell v. Jodrell, [1815] 9 Beavan, 45. 
Howard v. Digby, [1834] 2 C. and F., 634 at pp. 633, 654, and 655, 
Digest of Anglo-Muhammadn Law, by Sir R. K. Wilson, 3rd 
edition, pp. (123, 125 and 133. 
A Glossary of Indian Terms, by H. H. Wilson, for the | meaning of 
the word “ pandan. ‘“ 
De Gruyther, K. C, and H. Cowell, for the TEA 
were-not called upon, 
`The judgment of their Lordships was delivered by 
‘Mr. \MEER ALI.—The suit which has given rise to 
this appeal was brought by the plaintiff, a Mahomedan lady, 
against the defendant, her father-in-law, to recover arrears 
of: certain allow ance, called Aharch-t-pandan, under the 
terms of an agreement executed by him on the 25th Octo- 
ber, 1877, prior co and in consideration of her: marriage with 
his son, Rustam Ali Khan, both she and her future husband 


being minors at-the time. 


The agreement in question recites that the marriage was 
fixed for the 2nd November, 1877, and that “therefore” the 
defendant declared of his own free will and accord: that le: 

“shall-contine to pay Rs. 500 per month in perpetuity” to 
the plantiff for “her betel-leaf expenses, etc, from the- date 
of the marriage, że., from the date of her reception,”’ out of 

“ the income of‘certain properties therein specifically: described; 
which he then proceeded to charge for the payment: ‘of the 
allowance. 


Owing to the minority of the plaintiff, her; « reception” 
into, the conjugal domicile to which reference i is made_in,the 


tee 


agreement does not appear to have taken place until 1833. 
- 122. |, 
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The husband and wife lived togethér ‘until’ 1896, when, 
owing to differences, she left her husband’s home, and has 
since resided more or less continuously at Moradabad. = 


The defendant admitted the execution of the document 
on which the suit is brought, but disclaimed liability princi- 
pally on two grounds, vzz,, (1) that the plaintiff was no party 
to the agreement, and was consequently not entitled to 
maintain the action, and (2) that she had forfeited her right 
to the allowance thereunder by her misconduct and refusal 
to live with her husband. 


-Evidence of a sort was produced to establish the allega- 
tions of misconduct, but the Subordinate Judge considered 
that it was not “legally proved.” In another place he ex- 
presses himself thus : “ Although unchastity is not duly proved; 
yet I have no hesitation in holding that plaintiff's character is 
not free from suspicion.” Their Lordships cannot help 
considering an opinion of this kind regarding a serious charge 
as unsatisfactory. Either the allegation of unchastity was 
established or it was not; if the evidence was not sufficient 
or not reliable, there was an end of the charge so far as the 
particular matter in issue was concerned, and it was hardly 
proper to give expression to what the Judge calls “ suspicion.” 

The Subordinate Judge, however. came to the conclusion 
that the plaintiff's refusal to live with her husband was 
satisfactorily proved, and, holding that on that ground she 
was not entitled to the allowance, he dismissed the suit. 


. The plaintiff thereupon appealed to the High Court, 
where the, argument seems to have been confined solely to 
the question of the plaintiff's right to maintain the action, 
as the learned Judges observe that neither side called their 
attention to the evidence on the record, They hold that she 
had a clear right to sue under the agreement, and they 
accordingly reversed the Order of the first Court and decreed 
the plaintiff's claim. 

The defendant has appealed to His Majesty ın Council 
and two main objections have been Bree on his behalf to the 
judgment and decree of the High Court. ` Í 
‘ First, it is contended, ~ “on the ‘authiority of Tweddle v; 
Atkinson( > that as the plaintiff was no patty to the agree- 

a) [1861] r "B.-& S., 393. 
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ment, she cannot ‘take advantage of its provisions. With 
teférence to this it is enough to say that the case relied 
upon was añ action of assumpsit, and that the rule of com- 
mon law on the basis of which it was dismissed is not, in their 


Lordships’ opinion, applicable to the facts and circumstances yyysaixy 


of. the present case. Here the agreement executed by the 
defendant specifically charges immoveable property for the 
allowance which he binds himself to pay to the plaintiff ; she 
is the only person beneficially entitled under it. In their 
Lordships’ judgment, although no party to the document, she 
is clearly entitled to proceed in equity to enforce her claim. 


Their Lordships desire to observe that in India and among 
communities circumstanced as the Mahomedans, among 
whom marriages are contracted for minors by parents and 
guardians, it might occasion serious injustice if the common- 
law doctrine was applied to agreements or arrangements 
entered into in connection with such contracts, 

It has, however, been urged with some force that the 
allowance for which the defendant made himself liable 
signifies money paid to a wife when she lives with her husband, 
that it is analogous inits nature to the. English pin-money, 
over the application of which the husband has a control, and 
that, as the plaintiff has left her husband’s home and refused 
to live with him, she has forfeited her right to it. > 


Kharch-t-panvan, which literally means “betel-box expen- 
ses,” is a personal allowance, as their Lordships understand, 
to the wife customary among Mahomedan families of rank, 
especially in-Upper India, fixed either before or after the 
marriage, and varying according to the. means and position 
of the parties. When they are minors, as is frequently the 
case, the arrangement is made between the respective parents 
and guardians, Although -there is some analogy between 
this allowance and the pin-money in the English system, it 
appears to stand on a different legal footing, arising fiom 
difference in social institutions. f Pin-money, though meant 
for the personal expenses òf the wife, has been “described as 
“a ‘fund which she may be made to spend ‘during the couver- 
ture by the intercession and advice and at the instance of the 
husband, ie Their Lordships are not aware that any obliga- 
tion of that nature is attached to the allowance called Kharch- 
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ipandan. Ordinarily, of course, the money would bẹ received 


_ and spent in the conjugal domicile, but the husband has 


hardly any control over the wife’s application of the allowancé 
either in her adornment or in the consumption of the article 
from which it derives its name. 


By the agreement on which the present suit is based 
the defendant binds himself unreservedly to pay. to the plain- 
tiff the fixed allowance ; there is-no condition that it should 
be paid only whilst the wife i is living in the -husband’s home, 
or that” his liability should cease whatever the circumstances. 
under which she happens to leave it. 


The only condition relates to the time wheh, ‘and. the 
circumstances under which, his liability would begin. That 
is fixed with her first entry into her husband’s home when, 
under the Mahomedan Law, the respective. matrimonial 


` rights-and obligations come into existence. The reason that 


no other reservation was made at the time is obvious, The 
plaintiff. was closely related to the ruler of the Native State 
of Rampur ; andthe defendant executed the agreement in 
order to make a suitable provision for a lady of her position. 
The contingency that has since arisen could not have been 
contemplated by the defendant. 


The plaintiff herself was examined as a witness for the 
defence. She states in her evidence that she has frequently 
been visited by-her husband ‘since she left his home. Neither 
he nor the defendant has come. forward to contradict ‘her 
statements. Nor does any step appear to have been taken 
on the husband's part to sue for restitution of conjugal rights, 
which the Civil Laws of India permit. On the whole -their 
Lordships are of opinion that the judgment and decree of 
the High Court are correct dnd ought to be affirmed. 


Their Lordships will therefore humbly advise His Males 
that the appeal. be dismissed. 


The appellant will pay tlie costs. 
Barrow, Rogers and Nevill, solicitors for. the  appellant,. m 
Ranken Ford, Ford and Chester, solisivors ior the respond- 


ent. 
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MUNNA LAL AND ANOTHER 
$ UVErSUS 


HAJIRA-JAN AND ANOTHER* 


Pre-emption—Mahomedan Law—Shai-Khalit—Shafi-i-jar—Perfet parti- 
tion—Vicinage—Large estates— Tenants in common—Chaupal. 


A Shaft-t-sharik has a right of pre-emption ina village of large 
estates, inasmuch as he isa partner in the thing sold. Stei#h Mahom- 
ed Hossein v. Shaw Mohsin Ali, 6 B. L. R, 41 3 Sheikh Karim 
Buksh v. Kamrud-deen Ahmad, 6 N.-W. P., H. C. R., 377, followed. 


In a suit for pre-emption brought on the ground that the plaintiff was 
shaft-i-sharik, the evidence showed that the parties had divided the pio- 
perty including the soil of roadways and water-courses, leaving all public 
and private rights and rights of tenants in respect to irrigation as before. 
Helithat the plaintiff was not s%afi-i-sha: ik of the vendor. 

Held, further, that the fact that a tenant, after partition between the 
landlords, irrigates his field in one mahal from his well situated in another 

“mahal, does not constitute the plaintiff a shaji-¢-khalit of the vendor, nor 
does the fact that the plaintiff and the vendor are tenants in common of 
the cheupal make hima sh2fi-t-khalit. A chaupal is but a house and may 
be adapted to any other. use to which a house may be put, and the sale of 
a zamindari does not include that of a chaufal, because the ownership of 
the latte: is distinct and separate from that of the former. Abdul Rahim 
Khan v. Kharag Singh, 1. L. R., 15 All, 104, referred to. 


When a mahal has been perfectly partitioned into two parts, the two 
new mahals stand to each other in the same relation as two separate 
villages, and no right of pre-emption, under the Mahomedan Law, subsists 
in favour of the owner of one of the new mahals in respect to the other 
* new mahal or any portion of it, on the ground of vicinage alone. 


FIRST APPEAL from a decree of Maulvi Muhammad 
Shafi, Subordinate Judge of Aligarh. 


Suit for pre-emption. 
“The material facts will appear from the judgment. 
Motilal Nehru, Ghulam Mujtaba and Satish Chandra’ 
Banerji, for the appellants. 
Sundar Lal and Abdul Majid, for the respondents. 
ž F. A. No. 193 of 19¢8. 
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The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of a suit for pre- 
emption in respect to three separate mahals, being pprtions 
of three villages, Jarthal, Rasulpur Gadhouli and Bidhuni, in 
the district of Etah. 


The plaintiff-respondent, Musammat Hajira. Jan, is the 
own sister of Musammat Zobaida Jan, defendant No. 3 


The claim i is based on Muhammadan Law. The plaintiff 
while admitting that the shares of her sister and herself had 
in each village been partitioned and separate mahals had 
been formed, pleaded that the partitions had been made 
“khetbat” and not “chakbat ;” that the village site of Jarthal 
had not been divided ; that the mahals were contiguous to 
each other and that certain rights of way, watercourses and 
other rights had been left common to the mahals in each 
village. She therefore claimed the right of pre-emption 


(1) As a shaji-¢-sharik or co-sharer in the thing sold, 

(2) As a shafi-t-khalit or co-sharer in the appurtenant 
rights, 

(3) As a skafi-i-jar or contiguous neighbour, 


The sale-deed which has given rise to this suit was execut- 
ed on the 19th June, 1906, by Zobaida Jan in favour of the 
first two defendants, Munna Lal and Gulzari Lal, who are 
Hindus in lieu of Rs. 17,900. The 6th and 7th grounds 
entered in the memorandum of appeal, relating to the preli- 
minary demands, not having been pressed in this Court, the 
defence, so far as we are concerned with in this appeal was :— 

` (1) That the mahals of the vendor and the pre- emptor 
had Leen perfectly partitioned and that nothing was left joint 
and therefore that the plaintiff could _not claim pre-emption 
as a shafi-2-sharth. 


(2) That the plaintiff was nota shafi-i-khalit in that there 
were no common rights appurtenant to each of the mahals. 


(3)-That the “ appurtenances ” relied upon by the plaintiff 
were rights of a public nature and not of a private nature and 
could not give rise to a right of pre-emption. 

(4) That the rule of vicinage or contiguity did not apply 
to large estates like separate mahals, 
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(5) That under the Muhammadan Law there was no right 
of pre-emption except in regard to small plots of land and 
houses, f 


The lower court decreed the claim. It held that though 

the partition in each village was a perfect partition, “ there 
-was no doubt that wells, passages and water-courses and 
the village site of Jaithal (adad¢) were Joint. ” The word 
“passage” is the lower courts interpretation of the word 
“yasta” or “roadway.” The so-called water-courses are 
the small channels which cultivators make to conduct water 
from their wells to the fields they seek to irrigate. They 
are usually made annually, along the edges of their fields 
and sometimes across them. The lower. court, there- 
fore, held that the plaintiff was both a skafi-t-sharik and a 
shafi-i khalit, In respect to the latter capacity it also re- 
marked that the tanks do not appear to have been divided 
by metes and bounds. In regard to the claim on ‘the basis 
of “ vicinage,” it held that though ordinarily when mahals had 
been separated no right of pre-emption on this basis could be 
allowed, still in the present case, as the partition had been 
made “ #hetbat” and the various plots constituting the two 
mahals in question were so intermixed that most of the plots 
allotted to one co-sharer were surrotinded by those allotted 
to the other or adjoined them, their right could be claimed 
on the basis of vicinage also ; for to decide otherwise would be- 
to hold contrary to the principles on which the law of pre- 
emption is based. 

It also held that in the case of large estates the rights of 
pre-emption could be claimed on the grounds of partnership 
in the estate and partnership in the common appurtenances, 

‘The defendant vendees appeal, and the points pressed 
before us and which call for our decision are :— 

(1) That the partition in each case was perfect, nothing 
was left joint ; | 

(2) That no “appurtenances” or common rights of a pri- 
vate nature are in existence and those of a , public nature give 
no rise to a right of pre- emption ; 

(3) That in the case of large separate estates like those 
in question there can be no right of pre-emption on the basis 
of vicinage or contiguity. 
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(4) That the Muhammadan Law of pre-emption only 
applies to houses, gardens and small plots of land and not to 
large estates. This last ground of appeal was but feebly 
pressed, i 


In the case of Sheikh Mahomed Hessein v. Shaw Mohsin 
Ali (1), it was held by a Full Bench of the Calcutta High 
Court that a partner (shafi-2-sharik) has a right of pre-emp- 
tion in villages of large estates, 


In 1874, in the case of Shaikh Karim Buksh v. Kamrud- 
deen A hmad (2), it was held that pre-emption extends to agri- 
cultural estates and is not confined to urban properties or 
small plots. There are numerous other decisions on the 
point to be found in the Law Reports, e. g, 10 W. R, 314515 

‚W. R., 223 512 W. R., 484, in which pre-emption was allowed 
in the case of large estates. In nearly all these instances it 
was allowed on the ground of partnership in the thing sold. 


There is therefore no force in this plea. The next question 
for decision relates to the nature and extent of the partition, 
and we have to see whether any portion of the original 
mahals were left undivided and whether any rights or, appur- 
tenances were left common to the two mahals into which each 
of the original one was sub-divided and the nature uf these 
common rights if any. : 


The Subordinate Judge, while stating that the partition 
(which admittedly was made by the Revenue-Courts under the 
Land Revenue Act) was “ perfect,” held that “ wells, passages 
and water-coutses and the village site of Jarthal” were left 
joint. He sets forth the oral evidence on the point given by 
the parties, omits to state what he accepts or rejects of that 
evidence, fails even to mention the documentary evidence on 
the record, It is not possible to get out from his judgment 
the grounds on which he held the above to be joint, 


The plaintiff in her plaint admitted that separate mahals 
had been formed. Separate mahals are only formed in parti- 
tions by the Revenue Court where the partition is “ perfect.” 

[His Lordship discussed the evidence and proceeded] :— 
This evidence shows clearly that the partitions were perfect 

(1) [1870] 6 B. L. Rọ 41. 
-(2) [1874] 6 N. W, P., H. C. R., 377. 


\ 


~ 
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in every way, and there was nothing left to be jointly held or 
- used by the zamindars. The latter do not reside in any of 
these three villages and have no sír lands. They have a 
collection house or chaupal in mauza Jarthal, that house was 
not within the scope of a partition by a Revenue Court, but 
the land on which it stood has been divided. 


The patwari’s evidence, .even if it stood alone would be 
amply sufficient to rebut the vague and bald statements of .the 
plaintiff's witnesses ; but it receives corroboration and support 
from the partition proceeding of mauza Jarthal, and the settle- 
ment records ‘filed by the defendant. The settlement took 
place after the partition and each mahal was recorded as 
separate 20 biswa mahal witha separate record of rights, 
and the various plots in the separate mahals were separately 
numbered. i 


The defendant produced at a late stage of the case the 
partition proceeding of the other ‘two villages, but the lower 
court refused to accept them. They have been tendered here 
again, but.there is no adequate reason “put forward for their 
non-production at the proper time, and we have refused to 
accept them. f i 


The essence of a perfect partition is the division of every 
thing that is divisible.- Burial grounds and places of worship 
are usually not divided. Inthe present case there are none, 
In some cases wells, tanks, water-courses and embankments 
are of necessity left the joint property of the co-sharers, but 
the court has to determine the extent to which the proprietors 
may use them, the proportion in which repair charges have 
to be borne and the manner in which the profits, if any, have 
to be divided. 


In the present case, as the Patwari shows, everything has 
been divided. 


His evidence as to the result of the partition is worthy of 
all belief. It is highly improbable that he would testify falsely 
on a point in regard to which, to his own knowledge, there 
existed public documents which could prove the truth. The 
defendants kave been negligent in not having called for the 
partition record. We, however, accept the evidence of the 
Patwari and hold that nothing was left, after partition, as the 
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joint property of the co-sharers. The village chaupal in 
Jarthal is apparently still the joint property of the parties. 
But the land on which it stands has been divided. The road- 
way and water-courses have even been divided, and the soil 
thereof is the property of the owners of the various mahals, 
but all public _ and private rights of way remain as before. 
The co-sharers are not shown to have any private rights of 
way or water. Public rights remain unaffected ; so also do 
the rights of the tenants in respect to irrigation, The co- 
sharers own no wells and having no szv lands have n no private 
rights of irrigation over each other’s lands, 


The abadi of Jarthal, z. e., the soil has been divided. The 
residents remain the owners of their houses as before, with all 
rights which they had acquired. The co-sharers do not reside 
in these villages. 


As to khalyans and sugar-cane presses there are no lands 
specially set apart for these, and neither party is shown to 
have any rights in respect thereto over the separate malials 
of the other. In our opinion the piaintiff has completely failed 
to establish her position as a skafi-i-sharzk in the zamindari 
mahal which she seeks to pre-empt. 

She has equally failed, in our opinion, to establish her 
position as a shajfi-t-khalit, The fact that a tenant irrigates 
his field in one mahal from his well situated in another 
mahal does not constitute the plaintiff a skafi-t-khalit. Nor 
does the fact that she and the vendor were tenants in common 
of chaupal put her into that position, The ownership of the 
house is distinct and separate from that of the zamindari, 
A sale of the latter does not necessarily include a sale of 
the former. 

‘Reliance is placed on the ruling in Mahtab Singh v. Ram 
Tahal Musser (1). It was therein held that the plaintiff as a 
partner in the Julkur and Neemuksaher was a shafi-t-khalte. 
An examination of the judgment will show that there had 
been in that case an imperfect partition into pattis and the 
Jalkur and Neemuksaher had been reserved and not divided. 
These are rights from which part of the income of a mahal is 
derived. In the present case no such rights have been reserved 
and left undivided. There has been a complete separation of 

(1) [1868] 10 W. R., 314. 
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all zamindari rights. A chaufalis but a house and may be 
adapted to any other use to which a house may be-put. 


-The case of Karim'Buksh v. Kamrud-deen (1), does not 
help the plaintiff. That also was a case of imperfect parti- 
tion in which some land and tanks and trees were left joint 
and undivided between the co-sharers, Inthe case of Abdul 
Rahim Khan v. Kharag Singh (*), it was held, in a case simi- 
lar in many ways to the present, that no right of pre-emption 
arose from the fact that a burial ground and a chaupal had 
remained undivided. Therehad been a perfect partition as 
here and a burial ground and a chaupal were left common 
property. See also the case of Lalla Pustag Dutt v. Shaikh 
Bundeh Hossein (8). In our opinion the plaintiff isnot a skafi- 
?-khalit, She has no rights of easement over the defendant- 
mahals, nor do the owners of the two mahals share any 
rights or appurtenances, There remains the question of 
“vicinage.” The pre-emption’ has. been allowed in the case 
of zamindaris and large estates in many cases orn the ground 
of partnership and in a few cases on the ground of partnership 
_in the rights and appurtenances by the Indian Courts, and our 
attention has been called to the various rulings, Nota single 
case has been quoted (nor have we been able to find one) in 
which in such a case as this pre-emption has been allowed on 
the ground of vicinage. On the contrary there are several 
reported decisions in which the claim in such .cases on 
this ground has been repelled and disallowed. 

.._ In Mahktab Singh v. Ram Tahal Misser (4), the claim was 
made both as shafi-7-khaltt and shafi-tjar. It was decreed 
to the plaintiff only in the former capacity. ` 


-In Mohadeo Singh v, Mussamut Zeenut-un-uissa (5), it 
was ruled that after perfect partition-of a zamindari share, no 
claim on the ground of vicinage would remain. In Shezhh 
Mahomed Hossein v. Shaw Mohsin Ali (8), a Full Bench of 
the Calcutta High Court held that in the case of villages and 
large estates no right of pre-emption could be claimed on the 
ground of vicinage and that such a right based on vicinage was 
restricted to the case of houses, gardens and small plots of land, 

G) 1874] 6 N-W. P., H. C. R., 377. (4) [1868] 10 W. R, 314. 

(2) [1893] L L. Rọ, 15 AlL, 104. ° (5) [1869] 12 W. R, 169. 

(3) [1871] 15 W. R, 225. _ (6) [1870] 6 B. L. R, 41. 
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In the case of Abdul Rahim Khan v. Kharag Singh, men- 
tioned above, it was held by a Bench of this Court that where 
an estate had been divided into two separate mahals no 
right of pre-emption under the Muhammadan Law would 
subsist on behalf of one of such mahals in respect of the 
other, merely by reason of vicinage. The Subordinate Judge 
has tried to distinguish the present case from all these rulings 
on the ground that the partition of the villages in suit was 
“khetbat and not “ chakbať and the fields which constitute 
the two mahals are all intermixed. The same plea has been 
raised before us, and itis urged that if the vendor had sold - 
each field separately by a separate sale-deed, the plaintiff would 
have been entitled to pre-emption on the ground of vicinage 
if one of her plots adjoined it. The argument is specious, but 
has no force. The vendor has not’sold each plot separately, 
but the mahal as a whole. In very few partitions is it possible 
to divide a mahal into large blocks of equal value. Where 
possible this is always done, but it is seldom possible. The 
rights of the tenants have to be considered in assessing the 
value of the land to the zamindar. Many have occupancy 
rights and. many pay favourable rates of rent by reason of their 
caste or for other causes. i 


In the large majority of partitioned mahals, the fields of 
the resultant mahals will be found intermixed, and we do not 
think that this is a sufficient reason for holding that vicinage 
will give the plaintiffa right to pre-empt. 


We would point out that there are many villages in thése 
provinces which have fields standing right in the middle of’ 
the fields of other villages. As between such villages or 
between adjacent villages the right of pre-emption has never 
been allowed by (and probably never claimed in) the courts 
of this country. When a mahal is perfectly partitioned into 
two parts, these two new mahals stand to each other in the 
same relation as two separate villages. Many villages or 
(mauzas) have no inhabited site. 


We do not deem right to extend the right of 
pre-emption beyond the bounds which have been set to it by 
the courts in India in a long course of decision. In our 
opinion when a mahal has been perfectly partitioned, no 


VoL. VIL] HiGH' court. 887 
right of-pre-emption under the Muhammadan Law subsists 
in favour.of the owner of-one of-the new mahals in respect to 
the other new mahal or any portion of it,on the ground of 
vicinage alone. In this view we allow the appeal and set 
aside the decree of the lower court. The suit will stand dis- 
missed with costs in both courts including in this Court fees 
on the higher scale. The costs incurred by the respondent in, 
the matter of printing and translating in this Court are costs 
in thecause and will fall on the respondent herself. The costs 
_incurred by the appellants in the translating and printing of 
the rejected fresh-evidence will not be the costs in the cause 
and must be borne by the appellants themselves. 

Appeal allowed. 


AMER CHAND, 
VErSuUS 
NATHU AND ANOTHER. * 


Contract for sale—specific performance— Mother guardian of minors— 
Conti act with—Collector’s periiisston— Form of decree. 

‘Lhe mother of the defendants“ who were minors at the time agreed to 
sell a particular share in lieu of a debt due by the father of the defendants 
to the plaintiff. The permission of the Collector was obtained and 
a sale-deed was executed. The mother refused to register it but no suit 

. was brought for compulsory registration. Plaintiff sued the defendants 
for specific performance of contract. Held that a court has jurisdiction to 
direct specific performance of the contract and to require the defendants 
to do all necessary acts for the purpose of fulfilling the obligation into 
which through their guardian they had entered and that the plaintiff was 
entitled to have a fresh sale-deed executed and registered. 


SECOND APPEAL from a decree of Babu Udit Narain 
Sinha, Subordinate Judge of Jhansi, modifying a decree of 
Maulvi Muhammad Abdul Latif, Munsif of Orai. 


Suit for specific performance of a contract of sale of im- 
moveabie property, or in the alternative for damages. 


The material facts will appear from the judgment. 
A. H. C. Hamilton, for the appellant. 
Gulzari Lal, for the respondents. 
i * 5. AV No. 1094 of 1909. 
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The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for speci- 
fic performance of a contract for sale of immoveable property. 
The plaintiff in the plaint claimed also damages in the alter- 
native. The defendants, Nathu and Nand Lal, are the minor 
sons of one Bisauri. Their mother and guardian, Musammat 
Des Rani, entered into an agreement for sale of certain pro- 
perty to the plaintiff. The purchase money, z e., Rs. 364-12-6, 
was the amount due on a mortgage which was executed by 
the father of the defendants in favour of the plaintiff. The 
sale was sanctioned by the Collector and the sale deed was 
drawn up and executed on behalf of the minor defendants 
by Musammat Des Rani. She subsequently repudiated the 
transaction and refused to have the deed registered. No steps 
were taken under the Registration Act -for the compulsory 


tegistration of the document, and the time for doing so was 


allowed to elapse. The plaintiff instituted the suit out of 
which this appeal has arisen for, as we have said, specific 
performance of the contract. 


The court of first instance by its decree ordered that the 
plaintiff’s suit for registration of the deed of sale, and for pos- 
session of the proprerty under it be decreed with costs, and, 
in case of default, that the plaintiff should have a decree 
against the defendants and their property for the price of the 
property and interest thereon. 


An appeal was preferred by the defendants which came 
before the Subordinate Judge of Jhansi. He modified the 
decree of the court below and directed that the order for re- 
gistration of the sale be set aside and a decree be passed for 
the principal amount due to the plaintiff and interest and 
declared that that amount should be a charge on the property 
in dispute. 


The plaintiff has now preferred this second appeal and his 
grounds of appeal are that the substantial relief sought by 
him was the specific performance of the contract for sale and 
for possession of the property. We see no answer to this 
appeal. No defence to the action was disclosed by the defen- 
dants and in view of all the facts the court of first instance, as 
well as the lower appellate court ought, in our opinion, to have 
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granted a decree for specific performance. The court of first 
instance was wrong in’ passing an order for registration of the 
sale-deed which was executed by the guardian of the defen- 
dants, in view of the provisions of the Registration Act. But 
it appears to us that the court has jurisdiction to direct speci- 
fic performance of the contract and to require that the defen- 
dants should do all necessary acts for the purpose of fulfilling 
the obligation into which through their guardian they had 
entered, and that the plaintiff i is entitled to have a fresh sale- 
deed executed by all necessary parties and to have the docu- 
ment so executed registered. We have support for this in the 
ruling in Chinna Krishna Reddi v. Dorasaimi Reddi (*). 
In that case the defendant agreed to sell certain land to the 
plaintiff and executed a sale-deed in favour of the plaintiff, but 
subsequently, after obtaining possession of the document before 
registration, suppressed it and the document was not registered. 
It was held that the plaintiff was entitled to enforce the spe- 
cific performance of the contract by the execution and regis- 
tration ofa fresh document, We accordingly allow the appeal. 
We set aside the decrees of both the lower courts and give a 
decree to the plaintiff for specific performance of the agree- 
ment in-the plaint mentioned for sale ofa 4 annas share in 
mauza Lalpura and for execution by the defendants, of a sale- 
deed thereof and for the due registration of the same, and we 
direct that upon such execution the possession of the proper- 
ty be delivered to the plaintiff. The plaintiff will receive his 
costs in all courts including fees in this Court on the higher 
scale, f 


Appeal decreed. 
1) [1896] L L R., 20 Mad., 19. 
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KAMTA PRASAD 
7 versus 


JODHA SINGH AND ANOTHER.* 


Civil Procedure Code(V of 1908), Schedule LI, section 16—Refusal o) 
arbitrator to sign award—Legality of awaid—Decree passed on 
such award—Appeal. 


ffeld that no appeal lies from the decree of a court passed in accord- 
ance with an award in a case where five arbitrators were nominated and 
two of the arbitrators appointed by one party refused to sign it, but no 
misconduct was alleged against the umpire and the other two arbitrators 
who did sign it. 


APPEAL from an order of remand made by Babu Udit 
Narain Sinha, Subordinate Judge of Jhansi, reversing the 
decree of the Munsif of Orai. 


Suit for possession of zemindari. Question of the validity 
ofa compromise. 


The material facts were as follows :— 


The plaintiffs-respondents in this appeal brought a suit 
- for possession ofa certain zemindari share against the de- 
fendant-appellant. By consent of parties the matter in con- 
troversy was referred to arbitration of four arbitrators, two 
being nominated by each of the parties, and one umpire. 
Under the agreement for submission the case was to be 
decided by all the five arbitrators and in case of difference 
of opinion the decision of the majority was to prevail. Be- 
~ fore, however, the award could be made, two of the arbitrators 
nominated by the plaintiffs refused to act, and the umpire, 
together with the other two arbitrators nominated by the 
defendant, gave an award in favour of the defendant. The 
plaintiffs objected to the award, but were overruled by the 
court of first instance, and a decree was made in the terms 
of the award. A 


On appeal the Subordinate Judge held that only three 
out of five arbitrators having made the award, there was no 
* F. A. F. O. 126 of 1909. 


tee 
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award in law, and setting aside the decree below, remanded 
the case to the court of first instance for trial on the merits. 


The defendant appealed. 


G. W. Dillon, for the appellant, contended that in 
asmuch as the two arbitrators nominated by the plaintiffs 
refused to sign the award, because they differed from the 
other three, the award in question was the award of the 
majority and under the submission it was binding upon the 
parties. The court of first instance having made a decree 
in the terms of such an award, no’ appeal lay to the lower 
appellate court under Schedule II, section 16 of the Code of 
Civil Procedure (Act V of 1908.) 

He cited : 

Sham Lal v. Misri Kunwas, |1907] I. L. R., 29 All., 426. 

Bihari Lal v. Chunni Lal, [1907] 1. L. R., 29 All., 457. 
> Shib Lal v. Chatarbhuj, [1909] I. L. R., 31 AIL, 450. 

Russell, Arbitration and Award, 3rd Ed., pp. 154-156. 

White v. Sharp, [1844] 12 M. & W., 712. 

D. C. Banerjee, for the respondent, submitted that there 
was no award in law, and therefore an appeal lay to the lower 
appellate court. The making of the award was a judicial 
act, and it must be executed by all the arbitrators in the 
presence of one another and at the same time and place. 

He cited 

Joy Mungul Ram x. Mohun Ram Maz wavee, [1869] 12 W. R , 397. 

The reference being to five arbitrators, all of them must 
make the award, and if in the result they differed, the decision 
of the majority was to prevail. The presence of all the arbi- 
trators at the last meeting when the final act of arbitration, 
that is, the making of the award, was done, was essential to the 
validity of the award. 

Nand Ram v. Fakir Chand, [1885] I. L.R, 7 Ail, 523. 

G. W. Dillon, replied. 

The judgment of the Court was delivered by 

KNOX, J.---The present suit was filed in the court of tie 
Munsif of Orai. Before he decided the case, the parties 
referred the case to “arbitration. The submission to arbitra- 
tion is on the record, It shows that the plaintiff was to 
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appoint two arbitrators, the defendant was to appoint two 
others and one umpire was to be appointed. In the event of 
the arbitrators disagreeing, the decision of the majority was 
to prevail. The case was sent tothe arbitrators nominated 
by the parties. None of the arbitrators refused to act, Seve- 
ral meetings took place in a temple and the arbitrators talked 
over the case. They got so far that the two arbitrators of the 
defendant and the umpire cameto an agreement as to the 
view which should be taken of the matters in dispute, The 
two arbitrators named by the plaintiff came to an opposite 
conclusion. The Jength to which matters had proceeded may 
be inferred from the fact that the money necessary to purchase 
the stamp paper on which the award was to be written was 
deposited. At this stage and only when this stage had been 
reached, the arbitrators nominated by the plaintiff retired from 
the meeting. One of the two gave notice the same day 
that he retired without giving any reasons and the second 
sent in a notice the following day in which he frankly 


` admitted that the reason why he withdrew was that the 


view of the majority was against him. 


The arbitrators nominated by the defendant and the umpire 
on the very day on which the two arbitrators of the plaintiff 
withdrew prepared an award, signed it and submitted it to the 
court together with a document explaining exactly all that 
had taken place. This reached the court on the 2 3rd April, 
four days after the award had been signed. The court to 
which the „award was submitted, went into the matter and 
Saw no cause to remit the award and refused the 
application made to it to set aside the award. The 
court then passed a decree in accordance with the 
award. No exception is taken to the decree passed on the 
award on the ground that it is either in excess of or not in 
accordance with the award. Under paragraph 16 of Schedule 
II of the present Code, no appeal lies from such a decree, 
An appeal was, however, filed and the lower appellate court 
holding that the award was not a legal award, set aside the 
decree of the Munsif and remanded the case to the Munsif for 
further decision. In appeal before us it is urged that no 
appeal lay to the lower appellate court. We accede to this 
contention. The withdrawal of the- two arbitrators at the 
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very last moment, when they found the decision of the 
majority against them, was a mere trick either to save their 
wounded pride or due to some less honourable motive. The 
arbitrators who ‘withdrew themselves admitted that there 
was no misconduct of any kind on the part of the others. 
We therefore allow this appeal, set aside the order of the 
court below and restore that of the court of first instance 
with costs. 


UVP, Appeal allowed. 


"HASAN ALI 


Versus 


, MIAN JAN KHAN AND ANOTHER.* `~ 


Pre-emption—Purchase in execution by plaintif —Suit in respect of sale 

of another share before confirmation of plaintifs purchase— Hissedar 

-—Ctvil Procedure Code (Act XIV of 1882), section 316—Act V of 
1908, section 65—Alterztion in law. 

Plaintiff purchased a share in a village in execution of a decree on 
2oth June. The sale was confirmed on 24th July. On23rd July, defen- 
dant purchased another share in the same village. Ona suit for pre- 
emption being brought by the plaintiff to pre-empt the latter share, held 


„that the plaintiff did not become a Aéssedar of the mahal until the date 


when the sale became absolute and his right to pre-empt could not arise 
until the sale had been-confirmed in his favour. 


A court.acting- under section 316 does not guarantee title. All that it 
does is to convey the right, title and interest in the property of the parties 
to the suit before it. So far as the parties are concerned, it guarantees 
that the judgment-debtor shall not recover back the property sold and 
that from the date entered in the certificate the purchaser becomes 
entitled to whatever interest the judgment-debtor was possessed of on 
the date of sale. 

Section 65 of Act V of 1908 has altered the law. 


SECOND APPEAL froma decree of Pandit Ram’ Autar 
Pande, District Judge of Azamgarh, confirming a decree of 
Babu Pratap Singh City Munsif of Azamgarh. 


Suit for pre-emption. 
* S. A. 728 of 1909. 


CIVIL. 


1910. 


KAMTA PRASAD 
v. 
JopHA SixcH. 


Knox, J. 


CIVIL. 


IgIo, 
July, 6 
STANLEY, C. J. 
Kwox, J. 


Haji Hasan ALI 


MIAN Jax KHAN. 


Karamat 
Husain, J. 


8o4 HİGH COURT. [A. L. f. B. 
The material facts were as follows :— 


The plaintiff-appellant puchased a share in a village on 
z0th June, 1907, at an auction sale. The sale was con- 
firmed on 24th July, 1907. On 23rd July, 1907, another 
share in ‘the village was sold by a private sale to one Muham- 
mad Taki by the respondent. The plaintiff sued for pre-emp- 
tion with respect to this latter property as a co-sharer in the 
village by the former sale. Mutation of names had not been 
affected in the interval between the sale of the 20th June and 
its confirmation on the 24th July, 1907. í 

The courts below dismissed the suit. 

The plaintiff appealed. 


The question was if title vested in the plaintiff on the date 
of purchase or on the date of confirmation of sale. 

The case came up for hearing before KARAMAT HUSAIN, J., 
who referred it to a Bench of two Judges by the following order : 


KARAMAT HUSAIN, J.—The suit out of which’ this appeal arose was 
for pre-emption on the basis of a wajib-u/-arz, The pre-emptor, on the 
2oth of June, 1907, purchased a share which was sold by auction, That 
sale was confirmed on the 24th of July, 1907. The property’ which the 
pre-empto: sought to pre-empt, was sold under a sale deed of the 23rd 
of July, 1907. The case for the pre-emptor was that he became a co- 
sharer on the date of the auction sale, that is 20th June, 1907, and 
that therefore he was a co-sharer for the purposes of pre-emption ‘on the 
23rd of July, 1907, when the property, the subject-matter of .the suit 
was sold to the defendant vendee. The case for the defendant vendee 
was that the pre-emptor did not become a co-sharer until the confirmation 
of the sale on the 24th of July, 1907. Both the courts below accepted 
the contention of the defendant and dismissed the plaintiffs claim In 
second appeal by the plaintiff it is.contended by his learned advocate 
that the ownership of the property purchased at an auction sale vests 
in the purchaser on the date of that sale, and that being the case, the 
pre-emptor is entitled to succeed. In support of this contention reliance is 
placed on the following ruling :—Second Appeal No. 194 of 1908, decided 
by a single Judge of this Court on the 6th of April, 1909, which in very 
clear terms lays down that the ownefship of a property sold by auction 
passes to the vendee on the date of the auction sale. In aditlon to that 
ruling the learned Advocate relies on Jagannnth v. Baldeo G}. Chiddo ~v 
Piari Lal (2), Bhyrub Chunder Bundopadhya v. Soudamint Dabee (3), 
Chatraput Singh v. Girindra Chunder Roy (4), Doorga Narain Sen v, 
Baney Madhub Mozoomdar ( 5), Dagdu v. Panchamsing Gangaram (6) and 

(1) [1883] 1. L R., 5 All, 305. (4) [1880] I. L. R., 6 Cal., 389. 

(2) [1896] I. L. R., 19 AIL, 188. (5) [1881] I. L. R, 7 Cal, 199, 207. 

(3) [1876] L L. R, 2 Cal.,141. (6) [1892] I. L. R., 17 Bom., 375. 


‘ 
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Mussumat Buhuns Kowur v. Lalla Buhooree Lall and another (1). The 
learned vakil for the respondents on the other hand contends that 
under section 316 of the old Code of Civil Procedure of 1882 the property 
vests in the auction purchaser on the date of the confirmation of the sale 
and not before. In support of this contention he relies on Amir Kazim 
v. Darbari Mal (2) which fully supports him. In addition to that he also 
relies on Sheo Narain v. Hira (3), Gobind Ramv. Tulsi Ram (4) and Prem 
Chand Pal v. Purnima Dasi (5). He further says that the rulings in 
Naigar Timapa v. Bhaskar Parmaya (6), Banke Lal v. Jagat Narain 
U), Karuna Moyi Banerjee v. Surendra Nath Mukerjee (8) and Har- 
kisandas Narandas v, Bai Ichha (9), help him in a way. Personally 
I am of opinion that the date of the passing of an ownership in an 
auction purchaser ought to be the date of the auction sale inasmuch as 
all the ingredients necessary to complete the sale come into existence 
on that date. But as there is a conflict of authority in this Court on this 
point wnich will appear from comparing Second Appeal No. 194 of 1908, 
decided on the 6th of April, 1909, with the case reported in I. L. R., 24 
All., 475, I deem it desirable that this point be considered by a Bench 
of two Judges. I order accordingly. 


The case then came up for hearing before STANLEY, C, J., 
and Knox, J. 


Abdul Raoof for the appellant cited 
Dagdu v. Pancham Singh Gangaram, [1892] I. L. Re, 17 Bom., 375. 
Chiddo v. Piari Lal and another, [1896] 1. L. R., 19 All., 188. 
Muhammad Ishaq, for the respondent, relied on 
Amir Kazim and another v. Darbari Mal and others, [1902] I. L. R., 
24 All., 475. 

Shiam Lal v. Nathi Lal, [1910] 7 A. L. J R., 81 

The judgment of the Court was delivered by 


` KNOX, J.—For the purposes of this Second Appeal it is 
necessary to note that the appellant, Hasan Ali, purchased 
a share ina certain Mahal at an auction sale on the 20th of 
June, 1907. The sale did not become absolute until the 
24th of July, 1907. On the 23rd of July, 1907, one Mianjan 
Khan, a shareholder in the same mahal, sold his share by 
private sale to one Muhammad Taqi. The present appellant 
has brought the suit, out of which this appeal has arisen, 

(1) [1872] 14 Moo I. A., 496. (5) [1988] I. L. R., 15 Cal, 546. 

(2) [1902] I. L. R., 24 All., 475. (6) [1886] I. L. R., ro Bom., 444. 

(3) (1885] I. L. R., 7 All, 535. (7) [1900] I. L. R , 22 All, 168. 
(4) [1887] 17 A. W. N., 217. (8) [1898] I. L. R., 26 Cal., 176. 
(9) [1879] I. L. R., 4 Bom., 155. 
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Civ. to-enforce under the waytb-ul-ars his right to pre- empt the 

I share sold by Mianjan Khan to Muhammad Taqi. Both 

— the courts below dismissed the claim, on the ground that 
HASAN ALI 


v. the plaintiff was not a share-holder in the property in respect 
Mian Jan RBAN: of which he claims the right to pre-empt at the time when 


Knox, J. the share was sold, namely, the 23rd of July, 1907. > - 


In appeal to this Court it was contended that the appel- 
lant acquired his title from the date of sale and not from 
the date of confirmation of the sale. Looking to the terms 
of section 316 of the Code of Civil Procedure, of 1882, which 
was the law governing the matter at the time the suit was 
brought, we have no doubt that the view taken by the courts 
below was the right view. The plaintiff did not become 
` hissedar ofthe mahal until thé date when the sale became 

absolute, and his right to pre-emption could not arise until 
the sale had been confirmed in his favour. We may point out 
that by the present Code of Civil Procedure, section 65, the 
law‘has been altered in this respect. Some misapprehension 
appears to us to pee as to the meaning of the words used 
in section 316, viz.“ So far as regards the parties claiming 
through or under them.” In Dagdu v. Pancham Singh Ganga- 
vam (+), TELANG, J., treats these words as though they meant 
that the court purported to convey an absolute title to the 
purchaser.” But a court acting under section 316 does not 
guarantee title; all that it does is to convey the right, title 
and interest in the propery of the parties to the suit before 
it. So far as these parties are concerned it guarantees that 
the judgment-debtor shall not recover back the property sold, 
and that from the date entered in the certificate the purchaser 
> becomes entitled to whatever interest the judgment-debtor 
was possessed of on thé date when the sale was held. ‘We 
think that the words mentioned above were used to preclude 
any suggestion that the interests of third parties were affected 
by the certificate that the title to the property sold has vested 
in the purchaser. The appeal is dismissed with costs includ- 
- ing fees in this Court on the higher scale. i 

‘S. M. ` Appeal dismissed. 

: . (1) [1892] I. L. R, 17 Bom., 375. - 
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i KING-EMPEROR. - | CRIMINAL, 
Versus ~ 1910. 
; IBRAHIM KHAN.* June, 29, 
Cri. j Pr Code (A ; TUDBALL, J. 
viminal Procedure Code (Act V of 1898), section 222 (2)—Charge for Caamirns. 


total item embezzled—Specific items proved—Joinder of charges— 
Statute—Construction of. 


Where a man in certain capacity is entrusted from time to time with 
various sums of money and commits criminal breach of trust in respect 
thereto, he may be charged with an offence with respect to the gross sum 
embezzled, and it is not necessary to specify the particular items embezzled 
or the exact date on which they were so embezzled and that the charge 
só framed shall be deemed tobe a charge of one offence provided the 
period within which such embezzlement has taken place is not more 
than one year. King- Eemperor v. Gulzari Lal, 24 All, 254, followed. 


Where the language of a Statute is plain and unambiguous, a cout 
cannot look at-extraneous matters and read other language into the Statute 
so as to give it a meaning which the court believes the Legislature intend- 
ed.to give. i 

REVISION against the order of L. Johnston, Esq., Sessions: 

Judge of Meerut. - 


Proceedings in revision by the Local Government against 
an order setting aside a conviction under section 409, Indian 
Penal Code, and ordering a retrial. 


_ The material facts will appear from the judgment. 
W. Wallach (Government Advocate’, for the Crown. 
- G. P. Boys, for the accused. 


The judgment of the Court was délivered by 
TuDBALL, J.—This is an application in revision filed by ` Zuabull, J. 
the Locak Government seeking to have cancelled the order 
of the Sessions Judge of Meerut, whereby he set aside’ the 
conviction and sentence passed by the _Assistant Sessions 
Judgé of that district, upon one Ibrahim Khan, in respect 
to an offence under section 409, Indian Penal Code and 
ordered a retrial of the case, ` i . 
® kev. No. 285 of 1910. 


` 


CRIMINAL, 


1910. 
KING-EMPEROR 
V. 
IBRAHIM KHAN. 


‘Tudball, J. 


898 HIGH COURT. [A. L. J. R. 


The question raised in the case involves the true cons- 
truction of clause (2), section 222, Criminal Procedure Code. 


The accused, Ibrahim Khan, was a Naib Darogha, employ- 
ed in the Meerut Cantonments, and the charge against him is, 
that in that capacity he realised the total sum of'Rs. 208-12-0 
as grazing fees, from various persons who grazed cattle on 
the Cantonment grass lands between the 1st July and Ist - 
November, 1909, and embezzled the saine, failing to pay it ` 
into the Treasury. 


The sum of 208-12-0 consists of some 18 items which 
the accused is said to have collected on dates (somewhat 
uncertain) between the Ist July and rst- November, 1909. 
Apparently he had no power to expend any money, but it 
was his duty to pay it in, as he collected it, presumably daily. 
One charge in respect to the gross sum was framed against 
him, in view of the provision in clause (2), section 222, Criminal. 
Procedure Code, and being committed for trial, he was found 
guilty and convicted by the Assistant Sessions Judge. 

On appeal the Sessions Judge held that in view of the rul- 
ings reported in I. L. R., 17 All, 153 and 18 All., 116, and the 
Privy Council ruling in Subrahmania Ayyar v, King-Emper or, 
(1) the trial was an illegality, in that the prosecution was able 
to prove the embezzlement of 18 specific items and therefore 
he should have been charged separately in regard to each 
item embezzled, there being in fact 18 separate offences. 


In this view he set aside the conviction and sentence and 


ordered a retrial. It is this order which we are now asked to 
set aside on revision. It is contended that in view of the plain 
language of clause (2) of section 222, Criminal Procedure Code, 
and the rulings of this Court and of the High Courts of 
Calcutta and Madras, reported in I. L. R., 24 All., 254; 27 All, 
69; 31 Cal, 928; 32 Cal, 1085; 29 Mad., 558, all of dates 
subsequent to the alteration of the law in 1898, the decision 
of the lower court is incorrect, and that the Sessions Judge 
has relied upon decisions which were passed prior to the Code 
of 1898, 

Section 222, clause (1) of the Code sets forth the particulars 
as to time, place and person which have to be entered in 
a charge sheet. 

(1) [1901] I. L. R., 25 Mad., 61. 


i 
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When the Code of 1898 became law, clause (2) was added 
to the section. It runs as follows :—“ When the accused is 
charged with criminal breach of trust or dishonest misappro- 
priation of money, it shall be sufficient to specify the gross sum 
in respect of which the offence is alleged to have been com- 
mitted and the dates between which the offence is alleged 
to have been committed without specifying particular items 
or exact dates, and the charge so framed shall be deemed 
to be a charge of one offence within the meaning of section 
234. Provided that the time included between the first and 
the last of suchdates shall not exceed one year. 


The plain meaning of the above language appears to us to 
be that where a man in a certain capacity is entrusted from 
time to time with various sums of money and commits crimi- 
nal breach of trust in respect thereto, he may be charged with 
an offence in respect to the gross sum so embezzled, and it is 
not necessary to specify the particular items embezzled, or the 
exact dates on which they were so embezzled, and that a 
charge so framed shall be deemed to bea charge of one 
offence, provided that the period within which such embezzle- 
ment has taken place is not more than one year. 


Section 234 allows of the trial of an accused person at 
one trial in respect to three offences of the same kind commit- 
ted within the space of 12 months, If the accused embezzled 
more than three separate specific items on specific dates, in the 
same capacity, within the period of twelve months, he could 
(under section 234) be tried at one trial in respect to only 
three of such items were it not for clause (2) of section 222 
of the Code which lays down that in such a case he may be 
charged in respect to the gross sum embezzled without 
specifying the particular items or‘exact dates, and that sucha 
charge shal] be deemed to be a charge of one offence within 
the meaning of section 234. 


It is quite clear that the latter section is qualifed by the 
former to a cértain extent. Nor is there anything in the 
language of clause (2), section 222, which goes to show that 
where particular items and exact dates can be specified, they 
shall be so specified and the section shall not apply and that 
the accused shall be charged and tried in respect to each item 
` or set of three items. 


CRIMINAL 
1910. 
KING-EMPEROR 
A 
IBRAHIM KHAN. 


Tudball, J 


CRIMINAL, 


1910, 


KKING-EMPEROR 


v. 
IBRAHIM KHAN. 


Tudball, J. 


god HIGH COURT. [A. L. LR. 


This is the view taken cf the meaning of this section in 
the case of Emperor v. Gulzart Lal (1) And this was 
followed in the case reported in I. L. R, 27 All, 69. 


The same view was adopted by the Calcutta High Court 
in the cases reported in I. L. R, 31 Cal, 928; 32 Cal, 1085 
and by the Madras High Court in the case reported in 
I. L. R., 29 Mad, 558. 


While admitting that the weight of. authority is against 
him, the learned Counsel for the accused has pressed the 
contention that the Code of Criminal Procedure of 1898 
amended the law in this matter simply with a view to set at 
rest the conflict of decision between this Court and the 
Calcutta High Court in respect to those cases in which the 
prosecution is able only to establish a general deficiency and 
has no means of proving the exact dates and particular items. 
Prior to 1898 this Court had held that where a general 
deficiency could be established, the accused could be charged 
and convicted in respect thereto. (Vide I. L. R., 17 All, 153; 
18 All, 116). The Calcutta High Court ruled otherwise in 
I. L. R., 24 Cal., 193. 

It is further contended that the legislature did not intend 
to introduce any organic change in the law by enacting the 
Code of 1898, that the clause in question was intended to 
cover cases in which the accused after receiving many sums at 
different times has on a certain date embezzled the whole 
amount thus received or part of it, z. e, where there has been 
really only one act of embezzlement, and also cases of general 
deficiency where it is impossible to give particular items or 
specific dates. 


It is urged that clause (2) controls clause (1), and that an 
accused might be greatly prejudiced by being tried at one 
trial in respect to athousand different items, or more, embezzled 
within the twelve months on specific dates, by reason of 
the complexity of the case. ‘The contention as to the 
intention of the legislature may be a correct one, but we 
have primarily to look to the language used by the legis- 
lature to’ ascertain its meaning and intention. Where that 
language is plain and unambiguous, as in the present case, we 


(1) [rg02] I. L. R., 24 All, 244. 
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are not allowed to look at extraneous matters and read 
other language into the-section so as to give it a meaning 
which we may believe the legislature intended to express. 


Our attention has been called to the case of 
Emperor v. Kashinath Bagaji Sali, (*). in which it was 
held by Mr, Justice CHANDAVARKAR, that where there 
have been defalcations in respect of different items in the 
course of 12 months, there the Court can try a man in 
respect of three offences by selecting different items com- 
bining those items into one lump sum and making the 
selection so as to get at three sums, the appropriation of each 
constituting an offence by itself. The decision may or may 
not be correct} but we fail to see that it goes so far as to hold ` 
that all the sums may not be put together to form one gross 
sum and the accused charged in respect to the gross sum 
so arrived at ; such a charge is clearly deemed to bea charge 
of one offence within the meaning of section 233 (Vide clause 
2 of section 222). If it goes so far as is contended before 
us, we cannot agree with it. 


Nor can we see that the accused has in the present case 
been at all prejudiced: at his trial. 

In our, opinion the order of the Sessions Judge is wrong. 
We allow this application, set aisde his order and direct that 
the, appeal be decided on its merits according to law. ` 

Order set asıde. 
(1) [1910] 12 Bom. L. R., 226, 
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1910. 





KiNG-EMPrEROR 
v, 
IBRAHIM KHAN. 


Civil. 


1910, 
July, 19. 
STANLEY, C. J. 
*BANERJI, J. 
CHAMIER, J. 


§o2 HIGH COURT. (A. L. f. R. 


FULL BENCH. 


BHIM SEN > > ce 
Versus 4 


MOTI RAM.. So agg 


Pre-emption—wayib-ul-aiz—Constructron— Contract or custom—A bsence 
of proof that the record is one of contract—Presuntption. 


The preamble of the wajrb-ul-arg of a village in the district of Shah- 
jakanpur contained the words “ dar bab hag, shafa” It recited that when 
a co-sharer has to sell and mortgage his ageat...then at the. time of 
transfer it will be incumbent that he should after giving information 
sell and mortgage for a proper price, &c, &c Held that unless it could 
be shown that the pre-emption clause was the embodiment of a contract 
it was to be presumed to be a record ofa custom. Majidan Bibi 
v. Hayatan, [1897] A. W. N., 3, followed Æeld further“that the words 
relating to pre-emption in the wayib-ul-arz in question recorded a cus- 
tom and not a contract. 


Per STANLEY, ©. J.—The words ‘ relating toa right of pre-emption’ 
(dar bab hag shafa) apphed equally well to a „pre-emption existing by 


custom as to a right of pre-emption arising out of a contract. 


SECOND APPEAL against the decree of B. J.. Dalal, Esq., 
District Judge of Shabjahanpur, confirming the decree of 
Maulvi Muhammad Mubarak Husain, Subordinate Judge. 


Suit for pre-emption based on wajib-ul-arz. The question 
was whether the record in the wajzb-ul-ary was one of cus- 
tom or contract, : + 


The facts were that the plaintiff brought the suit for pre- 
emption of certain property. The courts below dismissed 
the suit holding that the record in the waytb-ul-arz was 
that ofa contract. The terms of the wajzb-ul-arz of 1274 F, 
in question was as follows :— 

Dafa chahardahum—dar bab hag shafa:—Agar kisi hissedar ko 
haquiat apni bai wa rahn aur murtahin (ko) hag murtahni rahn dar 
rahn karni ho to barwakt intikal ke lazim hoga ki palle apne hissedar 
karib ko aur darsurat inkar uske dusre hissedar deh ko khabar dekar 
ba kimat wajib bai wa rahn karai ; agar woh na lewai ya kimat wajib 
na de to usko ikhtiar hoga ke jiske hath chahai muntakil kare :— Section 
fourteenth—relating to the right of pre-emption. “ If a co-sharer has 


© S. A. 900 of 1909. 
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to sell and mortgage his Zag/ad and a moitgagee (has to) sub-mortgage, 
then at the time of transfer (it) will be incumbent that (he) should after 
giving, information sell and mortgage for proper price (Aimaz) first to 
his near co-sharer and in case of his refusal, to another co-sharer of the 
village (deh) ; Should he not take it or not give the proper price then 
he (the vendor) will have the power to transfer (it) to whomsoever he likes.” 

The plaintiff appealed. 

Govind Prasad, for the appellant, coritended that the 
waji-bul-arz recorded a custom and cited ` 

Majidan Bibiv. Sheikh Hayatan, [1897] 17 A. W. N., 3.° 

Fatzullah Khan Lok Nath, S. A. 641 of 1906, dated rsth August, 
ae an Singh v. Hira Lal, S. A. 822 of 1908, dated 25th May, 1908. 
~ Mot Ram v. Balwant Singh, F. A. F.O. 113 of 1908, dated 27th 
May, 1909 

Ali Nasir Khan v. Manik Chand, [1902] I. L. R., 25 All, go. 

Durga Charan Banerjee (for Tej Bahadur Sapru), for the 
respondent :—There was nothing to show that a right of pre- 
emption had existed before. On the contrary there was an 
indication of the record being that ofa contract. In the 
heading the words are “relating to the right of pre-emption,” 
which indicate a contract rather than a custom. Then ifthe 
record in the wayzb-ul-ars were looked to, it would show that 
right through the future tense was used which again indicated 
that the things were being introduced for the first time. 


The following judgments were delivered. 

> STANLEY, C. J.—This appeal arises out of a pre-emption 
suit, The court of first instance dismissed the plaintiff's 
claim on the ground that the right set up by them was a 
right existing by contract and not by custom, and that the 
period for which the contract was entered into having expired, 
the right came to an end, The same view was taken by the 
learned District Judge upon appeal to him. Hence this appeal 
to the High Court. 


In consequence of a conflict in the decisions of the Court 
in regard to the construction of zvajzb-l-arzes in the district of 
Shahjahanpur, corresponding to the zwaj7b-ul-arz before us in 
this case, the appeal was sent to a larger Bench so that there 
might be a. binding decision of the Court upon the true 

_ meaning of the pre-emption clause in the wajzb-ul-arz before 
tis and similar clauses in other wajib-ul-arses in iegard to the 
right of pre-emption. The-waj2b-ul-are runs thus :—“If a ĉo- 
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Civil, sharer has tocsell and mottgage ‘his’ “‘hageat -and -a moitgagee 
TOTO. has to-sub- -mortgagé; ‘thén ‘at the time of transfer it” will be 
BAIT SEN indumbent’ that he should after giving | inforination sell. “and 
Mont Ram. “inortgage for a proper price ‘first to a near co; sharer. and: in 
a _case of his. refusal to another co- -sharer į in the: villlage : should 


Stanley, CJ he not take it, or not give a proper price, then he (the vendor) 


will have power, to transfer, it to whomspever he- likes,” -This 
‘translation is admitted, by the’ parties to be an accurate trans- 
lation of the wajib-ul-ars in regard to pre-emption. The-para- 
graph in.which this right is set forth.is headed- “Relating to 
the right of pre-emption ” (dar ġab hag skafa.) It has beén 
suggested that this heading indicates thàt the right was not 
ónė existing by custom but arising out of contract as the word 
“custom ” is not used in the heading. I am not disposed to 
attach any importance to the omission of the word “ custom ” 
in the heading of paragraph 14. It appears to me that the 
words “relating to the right of pre-emption” would apply 
equally well to a right of pre-emption existing by custom as 
to a right of pre-emption arising out of contract. In the Full 
Bench case of Majidan Bibi v. Sheikh Hayatan, (1) it was laid 
down that “ if a wayzb-ul-ara did not itself show, or if it was’ 
not otherwise proved that the pre-emption clause was merely 
embodiment of a new contract as to pre-emption, the reason- 
able and proper construction of such a document would be 
that the pre-emption clause was merely the recital ofa pre- 
existing custom in force in the village ; and in sucha case it 
would be for the defendant in a suit for pre-emption to prove 
by clear evidence that no such custom had existed in the 
village, and that the vendor and the plaintiff had not agreed 
to be bound by the recital.” l T 


This rule I fully approve of. It has been followed in a 
number of cases [see Baldeo Sahai v. Nagai Ahir(*) ; also. 
Sewak Singh v. Girja Pande, | (3). 


From the language of the zajzb-ut-arg before us there is‘ 
nothing to indicate that the pre-emption clause is merely the 
embodiment of a new contract. On the contrary the language 
in which the paragraph is couched is equally applicable -to a- 

--(1) [1897] 17 A. W. NL, 3- l 
(2) [1906] 3 A. L.-J. R850, > + eu 
43) [1904]-2 Av Le-J. Rybu y 
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right. of pre-erhption existing by custom. as it-i to a right of 
pre-emption-existing:. by. contract Applying therefore; the 
rule that thé ‘presumption js-in favouisof custome as there is 
nothing-in tlie wajib-ularzto indicate that the:-right.récorded 
therein is one arisiug-;from. the..contract of .the’ parties;-zthe 
words, used in this cva7zb-2d-arz should be interpreted as record- 
ing a sight existing by cust’sm. a La a DS 


As regards the ‘decisions of this Court’ie! And- that iñ 
Second Appeal No. 641 of 1906, decided on: the 15th‘ of 
August, 1907, Faizullah Khan v. Lok Nath (not reported), it 
was held that the right of pre-emption embodied-in a wajib- 
ul-arz, of property in the Shahjahanpur district, similar to the 
record before us, was a right arising from contract. We have 
examined the judgment in that case, and we find in it that 
reliance was placed on the fact that nowhere in the plaint 
was custom set up. The Jearned Judges seem to have based 
their decision to some extent at all events upon this omission 
in the plaint. 

In the case of Manu Singh v. Hira Lal, Second Appeal 
No, 822 of 1908, decided on the 25th of May, 1909 (not re- 
ported), the question before us was not raised. The learned 
Judges in their judgment point to the fact that it was not 
disputed by the parties that the right recorded in the wajib- 
ul-arz then before the Court, was a right existing by contract, 
This therefore may be treated as a decision of no account. 


In three later unreported cases, namely, Moti Ram v. 
Balwant Singh, F. A. F.O. No. 113 of 1908, decided on the 
_- 27th of May, 1909, Mohan Laly. Bhola Nath, S. A. No. 1148 

-of 1908, decided on the 23rd of February, 1910, Gopal Singh vy. 
Dwarka Prasad, F. A. F. O. No. 96 of 1909, decided on the 
18th of January, 1910, it was held that language in the 
wazib-ul-arzes in those cases similar to the language in the 
qwajtb-ul-ara before us should be interpreted as the record of 
a custom and not the record of acontract. I think these three 
last mentioned cases were rightly decided, and in the present 
case, I would hold that the right recorded in the wajtd-ul-arzg 
is a right existing by custom. l 


I would therefore set aside the decree of both the lower 
courts and remand the case to the court of first instance 
through the lower appellate court for decision upon the merits, 
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BANERJI, J.—I am of the same opinion. The rule as to 
the construction of documents of this nature was laid down 
in the case of Majidan Bibi.v. Sheikh Hayatan (1). Accord: 
ing to that rule a record in the wajió-ul-arz must be deemed to 
be the record of a custom unless the document itself indicates, 
or it is otherwise proved, that the pre-emption clause was the 
embodiment of a new contract.. This rule has been adopted 
and followed in many subsequent cases, The wajzb-ud-arg, in 
the present case does not clearly show that it is the record 
of a contract relating to pre-emption. It must therefore be 
deemed to be the record of an existing custo m. 


' As to the rulings in which a contrary view was held in re- 
gard to wajzb-ul-arzes, the.terms of which are similar to those 
of the wazeb-ul-arz in this case, I was a party to one of them, 
namely, Second Appeal No. 822 of 1908. As pointed out by 
the learned Chief Justice it was not disputed in that case that 
the right recorded in the way7b-ul-arz was a right arising by con- 
tract. The lower court held that the wayzb-al-arz contained the 
record of a contract and this view of the lower court was not 
questioned in second appeal. Therefore it was not necessary 
in that appeal, to consider whether the way26-u/-are contained 
the record ofa contract or ofa custom. That, case is there- 
fore no authority as to the interpretation to be-put on the 
wajib-ul-arz in question. I agree in the order proposed by 
the learned Chief Justice. 


CHAMIER, J.—There is nothing in the extract from the 
wajtb ul-arz before us which indicates that it was intended to 
record a contract. It is therefore presumably the record of a 
custom. I agree in the order proposed by the learned 
Chief Justice. 

By THE COURT :—The order of the Court is that thé 
appeal be allowed, the decision of the lower courts set aside, 
and the case remanded to the court of first instance through 
the lower appellate court, with directions that it be reinstated 
in the file of pending suits in its proper number and be dis-’ 
posed of on the merits, regard being had to the observations 
made by us in our judgments this day delivered.” Costs here 
and hitherto will abide the event. _ - - - ; 

x a ~ Appeal decreed—Cause remanded. - 

(1) [1897] 17 A.W. N,, 3. - ies 
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Penal Code (A ct XLV of 1860), section 223-—Negligently sufer ing a prisoner 
to escape—Officer in charge leaving orders to head constable—Negligene. 


Before a man can be convicted under section 223 of the Indian Penal 
Code, of having negligently suffered a prisoner to escape, it must be 
shown not only that he was guilty of negligence but that the escape was 
at least the natural and probable consequence of his negligence. 


Where an officer in charge of a Police Station was ordered to 
despatch certain prisoueis and he left the police station ordering the 
head constable to- despatch them and in the way the prisoners escaped, 
held that the negligence of the officer in charge was too-remotely connect- 
ed with the escape and he could not be convicted under section 223, Indian 
Penal Code. - 


CRIMINAL REVISION against the order of H. W. Lyle, 
Esq., I. C. S., Sessions Judge of Agra. 

The applicant, a police officer, was convicted under section 
223, Indian Penal Code, for having negligently suffered a 
prisoner to escape. 

Satya Chandra Mukerj2, for the applicant. 

` R. Malcomson, (Assistant Government Advocate), for the 
Crown. sO l 

. The following judgment was delivered by 

CHAMIER, J. —This is an application for revision of an order 
of the Sessions Judge of Agra, confirming the conviction of 
the applicant by a Magistrate of the first class under section 
223, Indian Penal Code, but substituting a fine for a sentence 
of imprisonment, On behalf of the applicant it is contended 
that even if the facts areas found by the courts below, the 
applicant has committed no offence under section 223. 

The following statement of facts is taken from the judg- 
ment of the Magistrate. The applicant was the officer in 


charge of Thana Dawki in the Agra district. Seven men, who 
* Cr. Rev. No. 261 of 1910. 
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were subsequently convicted of dacoity and other offences, 
were arrested by the Circle Inspector on November roth 
last and sent to the applicant’s Thana. Early on the morning 
of the 11th, the Superintendent of Police who was in camp a 


few miles away, wént to the Thana and ordered the applicant’ 


to send the prisoners to his camp on their way to Agra and 
informed him that he (the Superintendent) would leave for 
Agra about 1 P. M. The Superintendent waited till I-30, 
and as the prisoners had not appeared, left for Agra. Mean- 
while the applicant, taking a constable with him, went off to 
attend to what has been described as a petty cattle theft 
case and left the Moharrir Irshad Ali who was a Head Cons- 
table, to arrange for the despatch of the prisoners. There 
being only one constable, named Dharanjit, in the Thana. 
Irshad Ali had to await the return of others. At about 12 
o'clock, two constables, named Pahalwan Singh and Mukhtar 
Ali, returned, and at 1-30 a constable, named Azimullah, 
returned. Soon afterwards the prisoners were despatched in 
charge of constables Dharamjit, Pahalwan Singh, Mukhtar 
Ali and Azimullah and six Chaukidars, who had been on 
duty all night in the Superintendent’s camp. The prisoners 
were handcuffed, permission to take them in handcuffs having 
been given by the applicant before he left the Thana. At the 
Superintendent’s camp the place of Pahalwan Singh was 
with the approval of Irshad Ali taken by a constable, named 


Angan Lal, who was on duty there. All went well till the. 


party reached a place called Tora, about half past six in the 
evening. ` There the prisoners acting apparently in concert 
suddenly rushed off the road and four of them succeeded in 
escaping. = 


As the above statement of facts shows, the prisoners were 
not in the immediate custody of the applicant when they 
escaped, But the courts below consider that he may. be 
held responsible for the escape because he did not make 
proper arrangements for the despatch of the prisoners. It 
was no doubt the duty of the applicant to arrange for the 
despatch’ of the prisoners, but the question is whether he can 
be said to have “negligently suffered them to escape” within 
the meaning of section 223, Indian Penal Code. It appears 
to me that before a person éan be convicted under this 

l 


\ 
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séction of having negligently sufferéd a prisoner to escape, 
it miust be shown not only that he was guilty of negligence, 
‘but: that- the escape was at least the natural and probable 
consequence of his negligence., ‘Indeed, I am disposed to 
think that it must-be shown that the escape was directly due 
to'the negligence. 


The: Magistrate uses language from which it may be 
inferred that he was of opinion that the applicant probably 
intended that the prisoners should escape, but the Sessions 

` Judge acquits him of any such intention, and I may say at 
once that I see no reason whatever for supposing that the 
applicant acted as he did intending that the prisoners could 
escape, When the applicant left the Thana, he knew that the 
prisoners could not be sent off at once for there was only one 
constable left in the Thana. He must have known that 
Irshad Ali would not be able to send off the prisoners until 
some of the constables returned. It is not or ought not to 
be beyond the competence of a Muharrir Head Constable 
who is left in temporary charge of a Thana to arrange for the 
despatch of prisoners, Irshad Ali might have sent to the 
Superintendent’s camp for assistance. He did not do so. He 
awaited the return of constables attached to the Thana, and he 
ultimately sent the prisoners away in charge of. constables 
-who, according to the Magistrate’s description, were quite unfit 
to escort dangerous criminals and of Chaukidars who had 
been on duty all night. The Magistrate describes constable 
Dharamjit as “a man of 60 who is ill and has no flesh on his 
_ body,” Constable Angan Lal as “a man of 45 and a skeleton 
who has been suffering for the last eleven years from pneu- 
monia,” and Constable Azimullah as “a man of 50, very weak 
and almost a skeleton.” According to the Magistrate the 
only able bodied constable was Mukhtar Ali who had been 
out on duty all night and was completely exhausted. It is 
not suggested that four constables and six chaukidars would 
not ordinarily be a sufficient escort for seven prisioners, but 
it is said that in the circumstances the escort was too weak. 
The courts below seem to hold the applicant responsible for 
the weakness of the escort, but the applicant is not respon- 
sible for the presence in the Thana of three constables who, 
according to the.Magistrate, were not fit to be there, and even 
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if he is responsible for them, he could not when he left the 
Thana, have known that those three would form part of the 
escort. Presumably there were attached to the Thana- some 
able-bodied constables. The applicant may have been guilty 
of the neglect of duty in leaving the arrangements for the 
escort in the hands of the Moharrir Head Constable, but the 
escape of the prisoners was not the natural and probable 
consequence of his negligence and certainly was not the 
direct result-of that negligence. The escape of the prisoners 
was, in my opinion, too remotely connected with the negli- 


gence of the applicant to bring the case within section 223, 
Indian Penal Code. 


I allow this application, set aside the conviction and 
sentence, and direct that the fine, if paid, be refunded. 


App lication allowed. 


DHARAM DAS AND ANOTHER 
VEVSUS 


KING-EMPEROR.* 


“Code of Criminal Procedure (Act V of 1903), section 106, clause 3—Order 
by appellate coust—Jurisdiction of original court—Limitation on 
appellate courts power—Indian Penal Code (Act XLV of 1860), 
section 71—Conviction for several offences. 


An appellate court is entitled to order an appellant to furnish se- 
curity to be of good behaviour under section 106 of the Code of Criminal 
Procedure and the power of the appellate court under clause 3 of that 
section is not limited in any way by the powers of the original court which 
tried the case. Emperor v. Bhausing, I. L. R., 33 Bom., 33, followed: 

A Magistrate of the second class convicted the accused uncer several 
sections and sentenced them to several terms amounting to nine months, 
eld that section 71, Indian Penal Code, did not apply, and the Magistrate 


was empowered to pass separate sentences for different offences. Q. E. 
v. Bisheshar, 1. L. R., 9 All., 645, followed. 


CRIMINAL REVISION against the order of H. M. R. Hop- 
kins, Esq, I, C. S., District Magistrate of Allahabad, 


Proceedings in revision. 


Question as to the jurisdiction of an appellate court to 
demand security for good behaviour and the propriety of 


* Ciimmmal Rev. No. 223 of 1910, 
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Gimulative “sentence: on convictiom for several : offences at 
_one trial. mo, s : ' e = 
> : O i PAE S EE , 
Durga Charan Singh, for thé applicants. ; l 
R. Malcomson (Assistant Government Advocate, for the 
Crown. f : 


The following judgments were delivered :— 


TUDBALL, J.—The facts of the case out of which this 
application for revision has arisen may briefly be stated as 


‘follows :—Two parties claimed’ title to certain makua trees, 
“One party apparently was in possession and peaceably en- 


gaged in gathering the fruit when the opposite party arrived 
armed with /ezs, drove them away, and took possession. In 
the course of the riot grievous hurt was ‘inflicted: by some 
member or members of the applicants, the aggressive party. 
Tlie two present applicants have been convicted by a Magis- 
trate of the second class and have been sentenced for the 
offence of riot under section 147, I. P. C. to six months’ ri- 
gorous imprisonment-each, and for the offence of voluntarily 
causing grievous ‘hurt under section 325, I. P. C., read with 
section 149, I. P. C., to three’ months’ rigorous imprisonment 


each, ze, toa total of nine months’. rigorous imprisonment 


each. The applicants appealed to the District Magistrate who 


dismissed their appeal, confirmed the convictions and sen- 
tences, and acting undeér section 106, clause (3) of the Crimi- 
nal Procedure Code, ordered’ the present applicants to furnish 


‘security to keep the peace. 


Two points are raised in this Court by the applicants. 
The first is that the order of the District Magistrate purport- 
ing to have been passed under section 106, Criminal Proce- 


- dure Code, was without jurisdiction in that the Magistrate 
-who originally tried the case had no power to‘pass an 


‘order under section 106, clause (1). The -second point 


is that the sentences passed by the Magistrate are 
illegal. The applicants base their first contention upon a 
ruling of the Madras High Court in Muthiah Cheiti v, 
Emperor (1). In that case a Bench of that Court held 
that “the power given to-an appellate court to make an 


vorder under this section is not an unlimited powe: to make 


(1) [1905] ICL. R., 29 Mad., 190, - 
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such an order in any circumstances, but is to be taken as- 


giving the appellate court power to do only that which the 
lower court could and should have done, and therefore that 
the power of the court to pass such an order is confined to 
cases where the conviction has been by acourt named 
in the section and in circumstances required by the 
section.” The learned judges gave no reasons for their 
opinion. This was followed in another case, Paramaszva 
Pillai v. Emperor (1). In ‘the case of Dorasami Naidu 
v. Emperor (2), though this ruling was followed, its cor- 
rectness was clearly doubted. The Judges who cons- 
tituted that Bench remarked as follows :—‘ Although we 
are not prepared to dissent from the- construction which 
has been placed upon clause (3) of the section, having regard 
to the language used, yet we think it may well be doubted 
whether the Legislature intended that the power of the 
appellate court and of the High Court when exercising its 
powers of revision should be confined to such narrow limits,” 
They then proceed to give what in my opinion are very 
good reasons for holding that the section places no limit on 
the power of the appellate court. Clause (3) of the section 
distinctly and clearly says that an order under this section 
may “also” be made by an appellate court. There is nothing 
in the language of the section which in my opinion limits the 
power of an appellate court. This point was also considered in 
Emperor v. Momin Malita (3), where the ruling in 29 Madras, 
190, was followed, but no reason was given. It was also 
considered by the Bombay High Court in Emperor v. Bhaus- 
ing Dhumalsing (4). The Madras cases were quoted before 
the court. The judgment runs as follows:—“We are not 
prepared to accept the construction placed upon section 106 
in those cases. We think that the clause (3) makes it clear 


that the order for security may be made in appeal whether ` 


the original court had jurisdiction to pass such an order or 


not. The clause runs, ‘An order under this section may 
‘also be made by an appellate court or by the High Court 
when exercising its powers of revision’; the word ‘also’ 
plainly implying that it may be independently made by 
those courts as well as by the original courts specified in the 


(1) [1906] I. L. R., 30 Mad., 48. (3) [1908] I. L. R., 35 Cal., 434. 
(2) [1906] I. L. R., 30 Mad., 182. (4) [1908] I. L. R., 33 Bom., 33. 


- i r 5 . 
` 


VOL viL] HİGH COURT. 943 


first clatise; and it is neither suggested nor implied that the 
powers of the original court should in any way control or 
limit those of the appellate or revisiohal authority.” The 
learned Judges then refer to the case of Darasamt Naidu v. 
Emperor mentioned above, and agree with the arguments 
of the learned judges therein, throwing doubt on the correct- 
ness of the decision in Muthiah Chetti v. Emperor (1). 1 fully 
agree with the opinion expresse by the Bombay High 
Court: In my judgment the power of an appellate court 
under clause (3) of the section is not limited in any way by 
the powers of the original court which tried the case. 

In regard'to the second point, the argument on behalf of 
the applicants is, that section 71, Indian Penal Code, applies 
to the circumstances of this case ; and ‘that under that 
section the maximum sentence which a Magistrate of the 
second class could pass was six months’ rigorous imprison- 
ment, and that therefore the total sentence of g months’ 
imprisonment is illegal. The question whether section 71 

“applies to the facts of the present case is covered by authority. 
It was fully discussed in Q.-E. v. Bisheshar (*). The circum- 
stances of that case were similar to those of the present case, 
It was therein held that section 71 did apply and the Magis- 
trate was empowered to pass separate sentences for each of 
the offences under sections 147 and 325, Indian Penal Code, 
to the full extent of his powers. That ruling has not, so far 
as we know, been differed from in this Court, but has been 
regularly followed, and I see no reason whatsoever to differ 
from it. It would therefore reject the application for revision. 

CHAMIER, J.—On the first question, I entirely agree with 
what my learned brother has said and have nothing to 
add. ; 

On the second question I consider [ am bound by the 

' previous decision of this Court to which he has referred, and 
which has, I understand, been consistently followed in this 


, Court. I agree in the order proposed. 


By THE CourT,—Order of the Court is that the applica- 


tion for revision is rejected. 
Application rejected, 


(1y [1905] I. L. R, 29 Mad., 190. 
(2) [1887] I. L. R, 9 All, 645. 
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Morigage—Private sale of mortgaged praperty—Consideration left with 
purchaser for discharge of two mortgages-— First mortgage atone 
aischarged—Sutt by second mortgagee—Priority—Subrogation—Shield 
—Inlention of partes—Position of purchaser. 


In all cases where a subsequent purchaser claims priority over a 
puisne mortgagee by reason of his -having discharged a prior mortgage, 
the question is always one of intention, ¿ e., whether it was the intention 
to keep the prior mortgage alive as against the puisne mortgagee. Gokul : 
Das v. Puran Mal, 1. L. R, 10 Cal, 1035, 1046, P. C., referred to 


Where the purchaser undertook to discharge not only the prior, 
but also the puisne mortgage, and paid off the former but not the latter, 
he was not entitled to hold up asa shield, the mortgage which he had 
paid off, as against the debt which he undertook to pay but which he did 
not discharge. 


` Semble—that where a vendor leaves the consideration for the sale 
with the vendee for payment to the formers mortgagee-creditor, and 
g the vendee makes such payment, he cannot in the matter of the payment 
be deemed to have acted as the agent of the vendor-mortgagor. 
© SECOND APPEAL from a decree of B. J. Dalal, Esq. 
District Judge of Shahjahanpur, confirming a decree of 
Maulvi Muhammad Mubarak Husain, Subordinate Judge of 
Shahjahanpur. i 


Suit for sale upon a mortgage. 
The material facts were as follows :— 


ae s The property in dispute was mortgagėd to one Chet Ram, 
on the 19th January, 1886, who was alleged to be a denamidar 
for the plaintiff. It had also been mortgaged on 21st June, 1881, 
to Kadheri Mal. A part of the mortgaged property was sal 
x by the heirs of the mortgagors to`one \Vilayati Begam on the 
13th July, 1886. In the sale-deed it was provided that the 
consideration for the sale was to be left with the vendee for 
* 5 A. No. 14 of 1910. 
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the discharge of two secured creditors of 1881 and 1886. 
Wilayati Begam made a gift of the property purchased to the 
defendant. The defendant discharged the mortgage of 1881 
in favour of Kadheri Mal, but did not discharge that of 19th 
January, 1886, in favour of Chet Ram, the predecessor-in-title 
of the plaintiff. Plaintiff brought this suit for sale upon his 
mortgage. The defendant-appellant resisted it on the ground 
that he having paid off a prior mortgage was in the 
position of the prior mortgagee. The suit was decreed by the 
courts below who held that in paying off the prior mortgage, 
the appellant had acted as an agent of the moitgagors and 
could not therefore claim the benefit of the payment as 
against the plaintiff. 

The defendant appealed. 

Muhammad Ishaq, for the appellant, relied on, 

Matiullah Khan x. Banwari Lal, (1gio] 11. R., 32 Alle, 138. 

Dinobundhu Shaw Chowdhry v. Jogmaya Dasi, [1901] I. L.. R., 29 

Cal., 154 P.C. 
Gokal Das Gopaldas v. Puran Mal Premsukhdas, [1884] 1. L. Ru 
10 Cal., 1035. P. C. 

The defendant was iņ the position of a prior mortgagee. 
The fact that money was left with the defendant did not alter 
his position. He meant the prior mortgage to be kept alive 
in his favour. 

[BANERJI, J—The intention was to extinguish the two 


mortgages and not to keep any of them alive. No question of _ 


subrogation therefore arises, ] 

Shaffiuzzaman, for the respondent, was not called upon, 

The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises out of a suit for sale 
upon a mortgage, dated the 19th of January, 1886, executed 
in favour of one Chet Ram. It has been found that Chet Ram 
was only denamidar_ for the vendors of the plaintiff and that 
those perscns were the real mortgagees. -On the 13th of 
July, 1886, the heir of the mortgagors sold a portion of the 
mortgaged property to Wilayati Begam, the mother of the 
appellant, Muhammad Sadik, The consideration for the sale 
was Rs. 875, and it was stated in the sale-deed that the 
vendors had received the whole of the amount of the consi- 
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deration in cash, but had left it with the vendee to pay off 
debts due to Chet Ram and Kadheri Mal, and that the vendee 
was to pay those debts and obtain receipts from the creditors, 
One of the debts which the vendee undertook to discharge 
was the debt due under the mortgage deed of the 1ọth of 
January, 1886, of which Chet Ram was the nominal mort- 
gagee. Wilayati Begam made a gift of the property to the 
appellant Muhammad' Sadik. His contention is that the 
mortgage in favour of Kadheri Mal was discharged by Wilayati. 
Begam, and that as the said mortgage was dated the 21st of 
June, 1881, and was thus of a date prior to the date of the’ 
mortgage on foot of which the plaintiff has brought this 
suit, he (the appellant) has priority over the plaintiff to the 
extent of the amount which was paid to Kadheri Mal and can 
hold up the mortgage so discharged asa shield against the 
claim of the plaintiff. In the court of first instance no such 
plea was put forward in the written statement, nor was any 
issue joined on the point, but in the lower appellate court, 
the plea was advanced, That court overruled it on the 
ground that the appellant or his predecessor-in-title had 
acted in the matter of the payment of Kadheri Mal’s mortgage 


_as the agent of the mortgagors and could not therefore claim 


the benefit of the payment as against the plaintiff. The 
correctness of this view of the learned Judge is questioned in 
this appeal. 


In all cases where a subsequent purchaser claims priority 
over a puisne mortgagee by reason of his having discharged 
a prior mortgage, the question is -always one of intention, 
that is, whether it was the intention to keep the prior mort- 
gage alive as against the puisne mortgagee. As observed by 
their Lordships of the Privy Council in Gokal Das v. Puran 
Mal (1), the first question is, is there express evidence of the 
intention, and if there is no such evidence what intention 
should be ascribed to the person who makes the payment ? 
In this case it seems to us that, having regard to the circum- 
stances, the intention clearly was, at the time when the sale in 
favour of Wilayati Begam was executed, that the prior mort- 
gages in favour of Kadheri Mal and Chet Ram should be 


(1) [1884] I. L. R., 10 Cal, 1035, at p. 1046, 
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extinguished by payment out of the consideration for the 
sale in the hands of the purchaser. -The purchaser, as has 
been said above, undertook to discharge not only the debt 
due to Kadheri Mal but also the debt due under the mortgage 
upon which the present suit is based. He paid Kadheri Mal, 
but he did not pay Chet Ram and he kept in his own pocket 
the portion of the consideration which should have been 
appropriated to the discharge of the mortgage debt in favour 
of Chet Ram. Not having paid that debt, he seeks to hold 
up as a shield against the claim made for the recovery of the 
debt, which he was also bound ‘to pay, the payment of the 
prior debt. We are of opinion that he cannot doso. It was 
clearly the intention at the time when the sale was effected 
that the prior mortgage in favour of Kadheri Mal would be 
extinguished and not kept alive. Now what was the inten- 
tion at the time when that mortgage was discharged? We 
think that the evidence of the intention of the parties, as 
afforded by the sale-deed of the 13th of July, 1886, at the time 
of that sale, negatives the: idea that at the time when the 
prior mortgage was discharged, it was intended to keep it 
alive for the benefit of the subsequent purchaser. This is 
further manifest from the fact that when the defendant- 
appellant filed his written statement, he did not assert that 
he had priority over the plaintiff by reason of his having 
discharged the earlier mortgage. This was clearly an after- 
thought. Under the circumstances we are of opinion that the 
appellant cannot hold up asa shield the mortgage which he 
has paid off against the debt which he undertook to pay but 
which he did not discharge. In this view the plea of the 
appellant is untenable and we disallow it, though not on the 
ground set forth in the judgment of the court below. We 
dismiss the appeal with costs including fees on the higher 
scale. 


S. M. Appeal dismissed. 


O [Cf Dali Rai v. Birnaik Rai, 6 A. L. J. R., 549, : and Surjiram 
Marwari v, Barshamdeo Prasad, 2 C. L. J., 288 —ED.] 
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RAGHUNATH KALWAR AND OTHERS 








CIVIL. . Versus. i ¢ 
1910. ` BALADEEN KALWAR AND OTHERS.* 
July, 15. Res judicata—Partition among tenants—Srit by one for BARA of 
certain plots—Second suit for declaration that the decree ts. null and void. 
STANLEY, C. J. 
BANERJI, J. The parties were joint tenants of certam occupancy holding. Disputes 


arose between them which were referred to arbitration. ¿The arbitrators 
partitioned the tenure. In 1906 th present defendants brought a suit in 
the Civil Court for possession of the-plots now in dispute, alleging that 
they belonged to them. The plaintiffs claimed some of them exclusively 
for themselves. The present defendants obtained a decree. The plaintiffs 
thereupon brought this suit for a declaration of their right on the ground 
that the former decree was null and void, the court having no jurisdiction 
to entertain that suit. /Ye/d, that the former suit was not a suit for paitition 
and the Civil Court had jurisdiction to entertain it. The same . question 
could not be raised in the present suit. i : 
Per STANLEY, C J —Joint tenants can agree among themselves to 
` occupy and cultivate distinct-parts of the joint holding provided’ their so 
doing in no way prejudices the landholder. Under such an agreement, 
the tenants continue to be liable to the landlord for the entire rent, and 
the agreement between them is not a partition which is enforceable as 
between them and the landlord, A partition to bind the landlord must 
be a partition with his consent. ž 


APPEAL under section 10 of the Letters Patent from an 
judgment of Mr. Justice TUDBALL, reversing a dectee.of W. 
~ R.G. Moir, Esq., District Judge of Jaunpur, who modified a 
decree of Munshi Harbandhan Lal, City Munsif fof Jaianpur. : : 
Suit. for declaration. 
The lower appellate court decreed the suit, . 
£ ` The defendants preferred a Second Appeal to the High 
Court where the appeal was argued before Mr. Justice 

FIGGOTT who delivered the following judgment :— 3 
Piggott, J. PIGGOTT, 'J.—The plaintifts in this case sued for a declaratory 
decree to the effect that they were jointly entitled to possession as 
co-sharers in certain cultivatory holdings together with an injunction 
to restrain certain defendants from interfering with their joint cultivation. 
In the alterative a decree for joint possession was asked. The question 
in dispute on second appeal has narrowed itself down and now relates only 
to certain particular plots which the courts below describe as those shown 


{in list (B). In respect to these plots the case for the defendants is that- 
* L. P. A. No. 28 of 1910, 


v 
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the plaintiffs suit 1s barred by the principle of res judicåta. It has been 
shown thatas recently as June the 21st, 1906, the defendant, Baladin, 
obtained as against the present plaintiffs a deciee for exclusive possession 
of these particular plots together with. mesne profits. The present suit 
is clearly intended to annul the effect of that decree so far as these 
particular plots are concerned. In reply to the plea of res judicata, which 
was accepted by the court of first instance'the plaintiff pleaded that the 
decree ‘of-21st June, 1906, can have no effect as res judicata, because the 
court which passed it, the learned Munsif of Jaunpur city had no jurisdic- 
tion to make any such decree. It is, therefore, contended that under the 
provisions of section 44 of the Indian Evidence Act the plaintiffs are 
entitled to show and that they have in fact shown that the judgment and 
decree pleaded by the defendant, Baladin, under section 40 of the same 
Act, was delivered by a court not competent to- deliver it. The learned 
District Judge has held, first, that the decree of the 21st June, 1906, 
amounts to a division of a tenaht-holding and is in contravention of the 
provisions of section -32 of the Tenancy Act of 1901; secondly, that ıt was, 
therefore, a decree passed without jurisdiction, and one which can 
have no operation as ves judicata. I am unable to concur in either of those 
findings. The plaint in the suit decided on the-21st June, 1906, is not 
on the record. Like the learned District- Judge I can, only refer to the 
judgment and decree of the Munsif of Jaunpur city in order to ascertain 
the nature of that suit. It appears from the. decree that the relief sought was 
simply exclusive possession of certain particular plots described as being 
a fixed rate holding and that the ejectment of the defendants in that suit 
(present plaintiffs) was sought as,in an ordinary action in eyectment against 
trespassers. The Munsifof Jaunpur was a court of competent Jurisdiction 
to entertain a suit for the ejectment of trespassers in wrongful possession 
of the fixed rate holding in question, supposing the plaintiff to beable to 
prove that he was himself the rightful tenant of these fields and entitled to 
possession of the same. The judgment shows that the case was defended 
but no plea of want of jurisdiction on the part of the court by reason of 
the operation of section 32 of the Tenancy Act was raised. It is also 
clear, however, as remarked by the learned District Judge that the 
plaintiff, Baladin, relied upon a certain award according to which he 
claimed ‘that the plots then in suit had been assigned to him while certain 
other plots had been assigned to the opposite party. -From this fact the 
learned District Judge has presumed that the suit was in effect one to 
enforce an agreement under which a certain occupancy holding had been 
‘divided and was, therefore, not maintainable in ‘any court by reason of the 
provisions of section 32 of the Tenancy Act. In support of this view 


reliance is placed on the decision of this court in Achey Lal v Janki 


Prasad and another (1). \-may refer also to the later case of Ma7o-ul-lah 
v. Gulsher Khan and another, (2) m which this decision was considered 
and explained though it seems to me that the head-note goes somewhat 
too far in noting itas having been overruled. It seems to me sufficient 


(1) [1906] A. W. N., 274. . (2) [1909] 1. L. R, 31 All, 348. 
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with regard to the point immediately in issue before me to say ‘that it is 
really not proved by the evidence on the record that the effect of the 
award relied on by Baladin in the sùit of 1906 was in fact to split up a 
particular holding and not for instance to apportion different occupancy 


holdings amongst different members of the same family. I may add that 


it is algo not proved that the landholdér concerned was not a „consenting 
party to the arrangement whatever may have been effected under the 
award relied on by Baladin in the suit of 1906. Passing on to the second 
of the points indicated by me above I have to consider what would have 
been the position of the present plaintiffs if they had resisted the suit of 
1906 on the ground that it was in effect a suit for division of a holding 
and calculated to defeat the provisions of section 32 of the Tenancy. Act. 
I have shown that if this point had beén taken evidence might have been 
oftered by Baladin to satisfy the court as to the nature of the suit and as 
to its being distinguishable from the case of Achey Lal v. Jénki Prasad. 
Suppose now that an issue had been.raised on this point and that after 
considering the pleadings to the parties and the evidence, if any, adduced 
by them the learned Munsif had come to the conclusion that the suit was 
not in its nature obnoxious to the provisions of section 32 of the Tenancy 
Act, would the defendants in that case have been entitled to submit to the 
decree resulting from such finding but to treat it hereafter as a nullity 
on the ground that they would be entitled in any future proceeding to 
raise again in virtue of the provisions of section 4o of the Indian Evidence 
Act the very point which had been decided against them ? I consider 
not and, on this point I am content to refer to the cases of Keéililaunna 
v Ketappan and others(1), Sar dar Alal v. Arauuayal Sabhapathy (2), and 
the decision of this court in Nathu Ram and others v, Kalian Das and 
others (3). This being so, I am unable to hold that the present plaintiffs 
are in any better position because they made no attempt in the suit of 
1906 to set up a defence based on the provisions of section 32 of the 
Tenancy Act, but appear on the contrary to have asked the court to 
examine carefully the effect of-the award relied on by Baladin and to give 
judgment in accordance with its items. For these reasons, I accept thts 
appeal, set aside the decree of the lower appellate court and restore that 
of the court of first instance. The plaintiffs must pay all costs in this 
and in the lowe: appellate courts including in this court feés on the 
higher scale. ` 


As, however, Mr. Justice PIGGOTT retired from the court - 


before signing the above judgment, the appeal was reargued 
before Mr. Justice TUDBALL who decreed it by the following 
judgment :— 

TUDBALL, J.—This appeal was argued before Mr. Justice PIGGOTT, 
who delivered the above judgment but without signing it prior to his 
retirement from this Court. The case has been reargued before me, and 

(1) [1889] 1. L. R, 12 Mad, 228. (2) [1896] I. L. R, 21 Bom., 205. 
(3) [1904] I. L. R} 26 All., 522.. 
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I find myself in accord with all that Mr. Justice PIGGOTT has said above. 
In respect of the lands, in list B, which aloné are in dispute in this appeal, 
the defendants-appellants brought a suit to eject the plaintiffs-respondents 
as trespassers. The lands were held as a fixed rate tenure from the land- 
lord. Admittedly at some time past it belonged to the common ancestor 
of ‘the parties, and the latter separated at the latest in 1899 ; after which 
there was a dispute which was submitted to arbitration, and.the arbitiators, 
in part at least, partitioned the tenure. There is nothing to show whether 
this occurred priot to the first of January, 1902, when the Tenancy Act 
came into force or subsequently thereto. There is nothing to show 
whether or not the‘consent of the’ zamindars was obtained to this parti- 
tion. Be: that as it may. In 1906, the defendants-appellants came 
into court alleging that they were the sole owners of the tenure in so far 
as these plots were concerned. The -plaintiffs-respondents met them by 
pleading that some of the plots belonged exclusively to themselves and 
one was still joint and undivided.” The court held as against them that 
the plots were the exclusive property of the then plaintiffs, the present 
appellants, and gave them a decree for possession and mesne profits. The, 
decree’ has been executed. The plaintiffs-respondents now come irito 
court alleging that this decree was null and void because the court had 
no jurisdiction to entertain any such suit. This plea was based upon the 
provisions of section 32, ‘clause (b) of the Tenancy Act. It is clear that if 
the decree-was made in a suit of such a nature that no Court, Civil or Re- 
venue, could entertain it, it would be null and void, and no decision there- 
in could operate as res yedicate between the parties. The only materials 
béfore the court are the judgment and the decree, and there is nothing 
on the face of:them to show that the suit as brought was one in which the 
court had no jurisdiction. The partition may have been carried out prior 
to the first of January, 1902, or may even have been made with the sanc- 
tion and “approval of the zamindar. The burden therefore lay on the 
plaintiffs to show that that decree was passed without jurisdiction. They 
have failed to place any materials before the court in order to enable it to 
arrive at stich a conclusion. Presumably the decree was one made with 
jurisdiction, and it was for the plaintiffs to show the opposite if they 
wished to treat it asa nullity. Partition of a holding made by the co- 
sharer thereof with the sanction of the landlord is not an illegal act, and if 
once made, could be maintained ina suit brought in-a Civil Court for 
posséssi n, in-case of dispossession by either party ; and it could not be 
said that a decree -for posséssion in such a suit would be one made with- 
out jurisdiction “There being insufficient materials to enable the court to 
hold that the former decree was passed ina suit the entertainment of 
which by the -court was forbidden by law, the court is bound to hold the 
former decision operates as res judicata between the parties. I therefore 
fully agree with the decision arrived at by Mr. Justice PIGGoTT. I accept 
the appeal, set aside the ‘decree of the lower appellate court, and restore 
that of the court of first instance. The appellants will have their costs in 
this and in the lower appellate court. ; 
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The plaintiffs appealed. 
Ishaq Khan, for the appellants. 
-Gokul Prasad, for the respondents. 


The following judgments were delivered :— 


STANLEY, C. J.—I am of opinion tbat the Hispa 
of the learned Judges of this Court from which this appeal 
has been preferred are not open to objection. They have 
very fully dealt with the facts and the law, and it is unne- 
cessary for me to add anything to what they have said, save 
and except that 1 desire to make an observation upon the 
judgment in Achhey Lal v. Janki Prashad (1), to which 
judgment I was a party. In that case it was beld that “ nei- 
ther a Civil or Revenue Court can partition or divide an 
occupancy holding. Such partition or division can only be 
effected out of court with the consent of the landholder. ” 
If these words are interpretted as meaning that tenants can- 
not agree to divide a holding amongst themselves without 
the consent of the landholder, the judgment in my opinion 
goes too far. There is no objection to joint tenants agree- 
ing among themselves to occupy and cultivate distinct parts 
of the joint holding, provided that their so doing in no respect 
prejudices the rights of the landholder. Under such an 
agreement the tenants continue to be liable to the landlord 
for the entire rent, and the arrangement between them is not 
a partition which is enforceable as between them and the 
landlord. A partition to bind the landlord must bea partition 
with his consent. l therefore would dismiss this appeal 
with costs. © 


BANERJI, JI also am of opinion that there is no forcein 
this appeal. The former suit was not one for partition ofa 
holding or the distribution of the rent thereof, but was a suit 
for exclusive possession of certain plots of land which the then 
plaintiff claimed to be his separate property. The court 
which tried that suit had jurisdiction to entertain it and its 
judgment has the effect of CS OE: I agree in dismissing 
the appeal. 

‘By THE CouRT.—The order of the Court is that the appeal 


be dismissed with costs. i 
Appeal dismissed, 
(1) [r906] I. L. R., 29 All., 66. 
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RAM KISHUN 
_ versus ` 
PIAREY LAL.* 


Copyright Act (XX of 1847), sections 7, 12—Infringement at Lahore— 
Defendant a resident of Lahore—Demand for surrender at Aligarh— 
Jurisdiction of the Court at Aligarh to entertain suit. 


A suit for infringement of copyright can be brought only in the 
court within the local limits of whose jurisdiction the cause of action 
` arises or the court within whose limits the defendant resides. 

The defendant, a resident of Lahore, printed a book in which the 
plaintiff alleged he had a copyright. The plaintiff resided at Aligarh,. 
where he instituted a suit for damages. Æeld that the cause of action 
arose at Lahore and the court at Aligarh-had no jurisdiction’ to entertain 
the suit. 


Section 12 of the Indian Copyright Act, 1847, does not require a per- 
son in possession of pirated copies of a book to deliver them to the pro- 
prietor of the copyright at any place selécted by the latter. The place of 
residence of the person making the demand is besides the question. 


Semble.—Section 12 of the copyright Act applies as much to the 
innocent possessor of a pirated copy as to the printer and publisher in 
possession of.a whole edition of pirated copies of abook, and the same 


duty is cast upon both. A 

FIRST APPEAL from a decree of H.-J. Bell, Esq., District 
Judge of Aligarh. í 4 

Suit to restrain infringement of copyright and for dam- 
ages. 

The material facts were as follows :— 

The suit out of which this appeal has arisen was filed by 
the plaintiff, Piarey Lal, in thé court of the District Judge 
of Aligarh, on the allegation that he had a’copyright in a 
book entitled “ Kok Shastra” and that the defendant, Hakim 
-Ram Kishen, had infringed this copyright by printing, pub- 
lishing and selling an imitation of his book in Urdu and also 
in Gurmukhi. The reliefs he sought were two-fold ; first, 
that a permanent injunction might be issued against the 


defendant restraining him from printing, publishing or selling 
*F. A, No. 146 of 1909. _ eer 
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the offending books ; and secondly, that the defendant might 
be ordered to deliver up all the unlawfully printed copies of the 
books or failing this to pay damages to the plaintiff. The 
books by printing, publishing and selling which the defendant 
was said to have infringed the copyright of the plaintiff were 
printed, published and sold at Lahore where the defendant 
resided and carried on business, One of the defences to the 
suit was that the District Judge of Aligarh had no jurisdiction 
to try the case. It was not proved that the defendant or his 
agent had been in possession of tlie offending books within the 
jurisdiction of that court. The court below, however, decreed 
the suit holding that it had jurisdiction to try the case. It 
held “ that the plaintiff has a legal right to demand that the 
defendant shall deliver to him all copies of any book that 
may infringe his copyright. The place of delivery is not 
regulated by the’ Contract Act, and it is not suggested ‘that 
the plaintiff gave the defendant instruction to make delivery 
at any particular place; neither side has brought to notice 
any enactment or authority on the point. In the circum- 
stances it would appear to be reasonable to hold that the 
place of delivery should have been Aligarh. Now non- 
delivery gives a right to claim damages, and if the books 
should have been delivered in Aligarh, failure to give delivery 
in Aligarh gives the plaintiff one cause of action arising in 
Aligarh.” 2 » 

The defendant appealed. 2 S 

Purushottam Das Tandon, for the appellant :— 

The only section which gives jurisdiction to a court in 
matters of copyright is section 7 of the Indian Copyright Act. 
That section definitely lays down that all suits in respect of 
infringement of a copyright are to be instituted in the highest 
court of original civil jurisdiction ‘within whose limits the 
offending books have been printed, published or sold. There 
is no question of contract here. In the presence of the 
special enactment, no general law in regard to jurisdiction 
would be applicable. Now there is no finding that the 
defendant by his agent or otherwise-was in possession of the 
offending books within the jurisdiction of the court at Aligarh. 
That court, therefore, cannot try the case. The view that 
under section 12 of the Copyright Act, the defendant should _ 
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have delivered all copies of the offending books: at Aligarh 
and that ‘failure to give such delivery furnished a cause of 
action at Aligarh, is, it is submitted, incorrect. All that 
section 12 says is that the proprietary right in such books 
shall vest in the owner of the copyright. But it is the look- 
out of the owner to get his property from the person in whose 
possession it is, it is not the duty of the latter person to find 
out the owner and deliver it to him wherever he may be. ` 


+ 


He relied on 

- MacMillan v. Shamsululna Moulvi Zaka, |1895] I. L. Ry 19 

; Bom., 557. 

That case was one under the English Copyright Act [Stat, 
s and 6, Vict. Cap. 215], but the provisions in regard to juris-: 
diction are exactly the same there as in the Indian Act, and 
section 12 ofthe Indian Act has also its counterpart in the 
English Law. The case in the Bombay High Court is on all 
fours with the present case. 


No one appeared for the respondent. 
The judgment of the Court was delivered by 


CHAMIER, J.—This is an appeal by the defendant. in the 
suit against a decree passed by the District Judge of Aligarh, 
The plaintiff-respondent is the proprietor of the copyright in 
a book ‘called Kok Shastra. The defendant-appellant has 
printed and is or was selling a work on the same subject and 
under the same title. The court below has found that the 
appellant’s book is an infringement of the respondent’s copy- 

right and has decreed that the appellant shall either deliver 
up all the pirated copies of the book now in his possession or 
pay the respondent Rs. 600 as damages for the detention 
thereof. It has'also granted an injunction restraining the 
appellant from further infringing the copyright. 


- The appellant contends that the suit was not maintainable 
in the court of the District Judge of Aligarh,’ inasmuch as 
the appellant resides -at Lahore and the cause of action 
arose there. Section 7 of the Indian Copyright Act, 1847, as 
it now stands, provides that.“ If any person shall print or 
cause to be printed, either for sale or exportation, any book 
in which there shall be subsisting copyright without the con- 
sent in writing | of the proprietor thereof or shall have in his 
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possession for sale or hiie any such book so unlawfully printed 
without such consent as aforesaid, such offender shall be 
liable to a suit in the highest local court exercising original 
civil jurisdiction.” Upon this provision it is quite clear that 
a suit for damages for infringement of copyright can be 
brought only in the court within the local limits of whose 
jurisdiction the cause of action arises or in the court within 
whose limits the defendant resides. The respondent has not 
appeared in this Court, but in the court below he seems to have 
contended that the suit was maintainable in Aligarh, because, 
although the appellant resides at Lahore, the cause of action 
arose at Aligarh where the respondent resides. He relies 
upon section 12 of the Copyright Act which runs as follows :— 
“All copies of any book wherein there shall be copyright, 
and of which entry shall have been made in the said Registry 
book, and which shall have been unlawfully’ printed without 
the consent of the registered proprietor of such copyright in 
writing under his hand first obtained, shall be deemed to be 
the property of the proprietor of such copyright and who 
shall be registered as such, and such registered proprietor 
shall, after demand thereof in writing, be entitled to sue for 
and recover the same or damages for the .detention thereof.” 
The learned Judge in the court below seems to have accepted 
the contention of the respondent that it was the duty of the 
appellant to deliver up all printed copies of the book in his 
possession to the respondent at Aligarh because the respond- 
ent resides at Aligarh or because the demand was made from 
Aligarh. We are unable to take this view. It seems quite 
clear that the place of residence of the person who makes the 
demand for surrender of pirated copies of a book or other 
work is altogether besides the question. If the respondent 
was justified in bringing his suit in Aligarh, it must be by 
reason of the fact that he called upon the appellant to deliver 
the books to him at Aligarh. But the law does not require 
a person in possession of pirated copies of a book to deliver 
them to the proprietor of the copyright at any place selected 
by him, no matter what the expense of doing so may be. 
It appears to us that there is no justification for imposing on 
a person in the position of the appellant a ‘burden which the 
legislature has not laid upon him. In this connection it must 
be remembered that section 12 of the Copyright Act applies 
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as much to the innocent possessor of a pirated copy of a 
bool as to the printer or publisher in possession of a whole 
edition of pirated copies of a book, and the same duty is cast 
upon both. We cannot think that it was the intention of 
the Legislature to require every person in possession of a 
pirated copy of a book to deliver it up to_the proprietor of 
the copyright in the book at any place selected by the. latter. 
In our opinion the cause of action in the present case arose 
at Lahore where also the defendant-appellant resides, and 
under section 17 of the Code’ of Civil Procedure, which was 
in force when the suit was brought, the suit should have been 
instituted in Lahore. -We therefore allow this appeal, set 
aside the decree of the court below, and direct that the plaint 
be returned to the respondent in order that he may present 
it to the proper court. The respondent will pay the appel- 
lant’s costs in this Court. The parties will have their own 
costs in the court below. 

A. S. : Appeal allowed. 


' DAMODABJI 
versus 
THE COLLECTOR OF BANDA* 


Hindu Law—Sudras—Adoption—Marriage, whether a bar to—Dattaka 
i Chandrika, authority of. 


Amongst the Sudras marriage isa bar to adoption. Among them 


a boy can only be adopted up till marriage but not afterwards. Ganga 


Sahai v. Lekhraj Singh, I. L. R, 9 All, 253, referred to. 

The Dattaka Chandrika has been accepted as an authority-by High 
Courts in India and is a work of high authority. 

SECOND APPEAL from a decree of F. S. Tabor, Esq., 
. District Judge of Banda, confirming a decree of Lala Achal 
Behari, Subordinate Judge of Banda. 


Suit for mesne profits. Question as to the validity of an 
adoption by a Sudra after the marnage of the boy in the 
natural family. ~ 

The material facts w erè as fellowes — 

The suit out of which, t his appeal has arisen was brought 
by the plaintiff, Damodarji, for mesne profits in respect of 
‘certain property of which he claimed to be the owner as’ the 
adopted son of one Ragho Ram. The last owner of the 

5 č S. A. No. 415 of 1909. 
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property in dispute was a cousin of Ragho Ram. The plaintiffs 
case was that he was adopted in the datiaka form by his father- 
in-law Ragho Ram when he was 32 years old and had become 
a widower by the death of his wife, że, Ragho Ram's daughter 
and that, he being a Sudra, his adoption at that age was valid. 
As a matter of fact, it was proved that all the ceremonies 
necessary for an adoption in the datfaka form had been gone 
through at the time of the adoption of the plaintiff, Damo- 
darji, and that a deed of adoption was executed by Ragho 
Ram, the adoptive father, in which Damodarji was said to 
have been adopted as a arta putra, The plaintiff said that 
karta putra was the same thing as dattaka putra. The de- 
fence was that the plaintiff could not be legally adopted in - 
the datiaka form at the age of 32 and after his marriage, that 
karta putra was equivalent to &ritrima putra, and that, there- 
fore, the plaintiff, though he might be entitled to inherit 
the property of his adoptive father, was not entitled to inherit 
from the latter’s collaterals. The court of first instance dis- 
missed the suit on the ground that karta putra was the same 
thing as 4ritriima putra, but on the question of the legality of 
adoption after marriage it held that marriage was no bar to the 
plaintiff's adoption. On appeal the lower appellate court held 
that karta putra did not necessarily mean &ritrima putra 
and that the expression was also sometimes used for a datiaka 
putra, but it dismissed the appeal on the ground that in the 
case of Sudras marriage was a bar to adoption. 

The plaintiff appealed. ~- 

Purushottam Das Tandon, (with him Madan Mohan 
Malaviya), for the appellant :—It is a firmly rooted 
conviction amongst Hindus of all classes that a son is 
necessary to save the soul of the father from going into the 
regions of eternal torment. For this reason the accepted 
rule of Hindu Law is to take a substituted son when 
a natural-born son fails. All restrictions, therefore, in 
respect of adoption, have to be clearly proved in the same 
way ‘as exceptions fo a general proposition, are proved. 
And what are the authorities for the.proposition that amongst 
Sudras marriage is a bar to adoption? In none of the older 
authorities on Hindu Law is there any passage fixing the 
limit of time within which a Sudra may be adopted. The 
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Dattaka Mimansa, which is the chief authority on- questions 
.of adoption in these provinces, is also silent on the point. 

Golap' Chandra’ Sirkar: Law of Adoption, (T. L. Lectures, 1888), 
pages 359 to 361. . 

The lower appellate court relied on the authority of 
Mayne, Hindu Law, page 181, and I. L.R, 6 Mad, 43. 
The observations of Mr. Mayne are based on an incorrect 
apprehension of tHe ruling in the case of l 

Ganga Sahai v. Lekhraj Singh, [1886] I. L. R., 9 All, 253. 

The remarks of Mr. Justice MAlMMOOD at p. 328 .of 
that volume cannot be construed to lay down a ruling 
to “the effect that amongst Sudras a boy is ineligible 
for adoption after’ his marriage. On the contrary the prin- 
ciples enunciated with such learning and elaborateness in that 
case support the contention that a Sudra can be adopted at 
any age and at any period of his life. In that case the adoption 
which was disputed was one of à twice-born—a dwéja—and it 
was laid down there that the performance of the Upananyana 
or the ceremony of the investiture of the sacred thread is the 
ultimate limit when a valid adoption in the dattaka form can 

‘take place amongst the three re-generate classes. The main 
reasoning on which this conclusion was based was that adop- 
tiom was a second birth, and therefore’the Upanxayana ceremony 
amongst the twice- born classes representing, as it did the second 
‘birth of a boy, was the proper limit within which adoption 
should take place. And there is no ceremony in the case of 
Sudras which may have the same effects which the Upanayana 
ceremony among the twice-borns has, for the simple reason that 
a Sudra has no second birth. ` Marriage amongst Sudras is 
‘not equivalent to Upanayana; amongst dwijas marriage does 
not confer on a Sudra the status implied in a second birth as 
‘Upanayana does, on the other classes. A person born of Sudra 
-parents remains a Sudra throughout his life. The principle, 
‘therefore, of age restriction arising on account of the per- 
formance of certain ceremonies which applies in the case of 
~ the three higher classes is inapplicable to the case of Sudras, 
The view expressed it, ote 


Vythilinga v. Vijayathammal, [1882] LL R., 6 Mad, 43, 


in regard to the adoption of Sudras after marriage, is, it is 
‘submitted, not correct. The authority on which that view was 
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based is the Dattaka Chandrika. Now the Dattaka Chandrika 
is a work, the authority of which has been doubted in a num- 
ber of cases. It has been even called a literary forgery... No 
doubt in the case of 
Radha Mohan v. Har dai Bibi, (1899) I. L. R., 21 AIL, 460, 

the Privy Council differed from the view of Mr. Justice 
KNOX as to the authority which should be attached to-the 
Dattaka Chandrika and the Dattaka Mimansa, but at- the 
same time they agreed with Mr. Justice KNOX in thinking [at 
page 474] that great caution was required in accepting their 
glosses where they deviated from or added to the Smritis, 


Now, in the present case, there is no restriction to be found 
in the Smritis, The Dadttaka Mimansa also does not lay down 
any restriction in regard to the eligibility of a Sudra for adop- 
tion. The authority of the Datiaka Chandrtka is therefore open 
to serious objection in this matter, and a restriction should not 
be imposed merely on the strength of one or two sentences 
occurring in that work, especially in these provinces where 
the Dattaka Mimansa and not the Dattaka Chandrika is the 
chief authority on questions of adoption. A few stray sentences 
in ‘the latter work when they are not supported by any of 
the Smritis or the more important commentaries should ‘not 
form the basis of a judicial decision in favour of a restriction 
on the freedom of adoption. Besides, the meaning of the 
Dattaka Chandrika itself is not very clear. There are two 
paragraphs in the work, wz., paragraphs 29 and 32 of section JI 

«which have given rise to the discussion about the validity of 
the adoption of a married Sudra. Now in both these para- 
graphs there is an analogy drawn between the rites of 
tonsure in the three higher classes and the rites of marriage 
amongst Sudras. It is said that asin the case of the higher 
classes, filial relation is caused by the performance of the 
rites of tonsure in the new family so « by a Sudra the same 
even is produced through the rite of marriage alone”. It is 
not said that after marriage a boy cannot be adopted. All 
that is required is that he should be married while in the 
family of the adoptive father to cement his relationship with 
the new family. z 


Now in the present case the plaintiff was a widower at 
the time of adoption. He was married by Ragho Ram, his 


. 
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adoptive father; thè filial relation spoken of by the author 
of the Dattaka Chandrika was thus produced, and the plaintiff 
became-a Dattaka son, even according to that commentator. 


W. Wallach (with him Satish Chandra Banerji and Balram 
Chandra Mukerji), was not called upon. 


Ma, 

The judgment of the Court was delivered by 

© STANLEY, C. J.—The only question;involved in this appeal 
is‘ the question whether “or not marriage amongst Sudras is 
a bar to their adoption. It does not appear to be quite clear 
whether: the plaintiff. in this case is a Sudra, but for the 
purposes of the argument of his learned vakil it was assumed 
in his favour that he was a Sudra. He claimed the property 
in dispute as being the adopted son of one Ragho Ram. 
Amongst other pleas the defendants relied upon the plea 
that the plaintiff was not and could. have been legally 
adopted by Ragho Ram. Both the lower courts have found 
that the plaintiff was not legally adopted, he being a married 


~- man at the date of the alleged adoption. No authority has 


been cited to .us for the proposition that amongst Sudras 
a married man can be adopted. On the contrary we have the 
Dattaka Chandrika in which it is without much ambiguity 
stated that amongst Sudras marriage is a bar to adoption. 
It is contended that the authority of the Dattaka Chandrika 
has been impugned and that no weight can be attached to the 
statements contained in it. We have, however, the authority 
“of the Privy Council for the statement that this treatise has 
been accepted as an authority by the High Courts in India 
and isa work of high authority [see Bhagwan Singh v. Bhagwan 
Singh, (1j]. According to the Dattak« Chandrika amongst 
Sudras marriage is a bar to adoption (see section 2, pl. 2 
and 33). We gather from it that age is only material as deter- 
mining the term at which the ceremony of the investiture of 
the sacred thread may be performed ; and that so long as this 
right, aud in rhe case of Sudras marriage, can be performed 
in the family of the adopter, there is no limit of any particular 
time. From this we infer that amongst Sudras once the 
ceremony of marriage has ‘Been performed, the person who has 


‘married is not eligible for adoption. Mr. Justice MAHMOOD in a 
l 
(1) [1899] L; R, 261. A, 161. $ G L L, Ra 21 All, 412, 
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very elaborate judgment delivered by him in the case of Ganga‘ 


Sahatv. Lekhraj Singh (+) expresses his opinion: distinctly 


and clearly that as regards Sudras adoption could be perform- 


ed effectually till martiage. This we take to mean that up 


till marriage but not afterwa:ds can a valid adoption amongst 


Sudras be performed. In view of these authorities we have 


ALJIR” 


no hesitation in holding that the couits below were right in , 


the view which they took and dismiss this appeal with costs. 


, AS. 


(1) [1886] L. L. R., 9 All, 253.. 


<. FULL BENCH. 


Re ARDULLA KHAN AND ANOTHER 
2. : . x VErSuUS 
' BANKE LAL AND ANOTHER.*_ 


Code of Civil Procedure (Act V of 1908), O. 39, R. I.—“ Wronefully sola 
in execution of a-decree”— Temporary injunction—Act XIV f 1882, 
$.4g92—Act X of 1877, S. . $92—Act VITI of 1859, $. 92. 


By using the words “ wrongfully sold in execution of a decree” 
the Legislatme intended that an injunction might be granted when pro- 
perty, which the claimant claimed to be his, was in danger of being sold 
in execution of a decree against another person or even against.himself. 
In the matter of Chando Bibi, 1. L. R , 26 All., 311, overruled. 


APPLICATION for stay of sale in execution of a decree! 
Question whether any property may be said to be in dangeı 
of being wrongfully sold in execution of a decree. 


The material faéts were as follows :— ua 

~ The defendant, Banke Lal, got a decree against the defen-. 

dant, Sheo Narain, on the 8th June,+1907. In execution of-the. 

decree he attached certain property, which he alleged belonged 

to his judgment-debtor, on the 17th July, 1907. - The same day 
© Application in F. A, 330 of 1909, 


Appeal dismissed.’ 


i 
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the plaintiff, Abdulla Khan, obtained “a sale-deed of the pro-- Civ.’ 
~ perty from“ Sheo Narain. He preferred- -objections to` the 

attachment under section 278 of Act XIV of 1882. His objec- 

tions were rejected on the 1st August, 1908. He then brought AppuLta KHAN 

the present suit to establish his title to the property purchased - Banke LAL 

from. Sheo Narain.. The suit was dismissed on the 16th 

August, 1909. : 





~- » The defendant appealed. 


During. the. pendency of the appeal the appellant seule: 
for.an injunctior to stay the sale of the property in dispute 
under ©. 39, R1; of Act: V‘ of 1908, The application. came 
on: hearing before: STANLEY, C. J. -and BANERJI, J, who. 
referred: if toa. larger. bench.’ The. order of reference was. 
as follows: i 


STANLEY, C. J..—This is an application for a` temporary injunc- Stanley, C. J. 
tion to restraim the*sale of certain.ummoveable property under Order 39, i 
Rule 1, which corrésponds substantially with section 492ʻof Act XIV of 
1882. This last mentioned section provides that ifin any suit it is proved 
by affidavit or otherwise that any property ın dispute in a suit is in dan- 
ger of being wrongfully sold in execution of a decree, the court may grant 
a temporary injunction to restrain such sale. It is contended on 
behalf of the opposite party that such an injunction cannot be granted in. 
view of the: decisions of. this court, first, 72 the matter of Chando Bibi (1) 
and next in. the case of Meghraj Singh v. Lala Mal (2). In the first 
mentioned case our brothers KNOX, and AIKMAN, adopting the view ex- 
pressed by Justice Sir WILLIAM BURKITT in an unreported case; held 
that “ In a case like the present it is impossible to'say that the property 
mentioned is in danger of being wrongfully sold in execution of the decree 
held by the opposite party. ” Our brothers then say that “section 492 
requires that it must be proved that the property in dispute is in danger 
of being wrongfully sold. To hold in an application like the present that 
this was proved would be to decide the appeal which is not before-us. ” 
We are disposed to think that the interpretation put upon section 492 in ' 
this case is not strictly accurate. The Legislature as it appears to us con- 
templated that a temporary injunction might be -granted in a case in which 
a- party alleged and satisfied the court by affidavit or otherwise that the pro- 
perty in dispute was in danger of being wrongfully sold in execution of a 
decree. The word “ proved” does not apparently mean conclusive proof but 
such‘proof as is referred! to im the Evidence Act, which is-in parè materia 
with the Civil Procedure Code. In section 3 of that Act “proved” is defined 
as follows :—“ A fact is said to be proved when considering the matters 

~ before it the court either believes it to exist, or considers its existence so 
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probable that a prudent man ought under the circumstances of the parti- 
cular case to act under the supposition that it exists.” In this view we 
have some doubt as to the propriety of the decision Zz the mutter of the 
petition of Chando Bibi, and think tha: this application ought to be refer- 
red to a larger Bench. We therefore iefer the case to the Chief Justice 
with a view to the selection of a larger Bench to determine the case. - 
The matter then came up for hearing before STANLEY, 


C. J., BANERJI, J. and TUDBALL, J. E 

Satish Chandra Banerji, for the respondents, showed: cause 
against the application. He submitted that an application 
under O. 39, R. 1, Act V of 1908, lay only-in cases where there: 
was danger of property being wrongfully sold in execution’ of 
a decree. Where property was being sold under the orders of.a 
competent court, how could it be said that theré was an 
apprehension of a ‘ wrongful” sale? 

He relied on . - 

In the matter of the petition of Chando Bibi, [1903] I. L. R., 

26 All., 311., 

Kirpa Dayal v Rani Kishori, [1885] 1. L R., 10 Alls, 80. 

Ganga Nand v. Balgobind Das, [1884] 4 A. W. N., 349. 

[TuDBALL, J. In this case the change in the law effected 
by the amending Act of 1877 is noticed. | 

[STANLEY, C. J. The law seems to have been altered in 
1877 to meet such cases. See Brojendra v Rup Lal, I. L. R. 
12 Cal., 515]. 

BANERJI, J., referred to 

S C. Banerji on Specific Relief, pp. 741-3, 


and 
Amir Dulhin y. Administrator General, [1895] I. L. R., 23 Cal., 331. 


The same view once prevailed in this Court too, 


Baliuria Mamaj Kuari v. Maharaja Radha Prasad Singh, {1884) 
4A W.N. 352. 
The current of opinion at one time therefore was in favour 


of granting an injunction. But since 1903 the current of 
opinion has been the other way. , 
He then argued upon the affidavits filed by the parties 
that no sufficient grounds were established for the issue of 
an injunction. f 
Ghulam Mujtaba (for Abdul Raoof), for the applicant, was 
not heard, ; 
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. The following judgments were delivered :—. > Di 


BANERJI, J.—This:ig an application under Order 39, Rule 
1,of the Code of Civil Procedure, for an injunction restrain- 


ing the respondent from proceeding with -the sale of certain” 


property which he-has caused to be attached in execution of 
a:decree. The decree was obtained hy him against one Sheo 
Narain, and in execution of-it he caused certain immoveable 
property to be attached. The plaintiffs-applicants preferred 
an objection to the attachment on the allegation that the 
property had been sold to.them by the judgment-debtor 
Sheo Narain and that it was not liable to sale in execution 

“of the decree obtained by the respondent. Their objection 
having been. overruled, they instituted a suit under section 
283 of Act No. XIV of 1882 for a declaration of their title to 
the property. The suit was dismissed by ‘the court of first 
instance, and from the decree of that court a first appeal has 
been preferred to this Court, which is now pending. 


The applicants have presented this application for an 
ad interim injunction for stay of the sale of the property in 
„suit pending the decision of the appeal. - - 


Dr. Satish Chandra Banerji, in showing cause against the 
application contended that the application was net maintain- 
able under Order 39, Rule 1, inasmuch.as property which is 
about to be sold in execution of a decree cannot be said to be 
in. danger of “ being wrongfully sold in execution of a decree” 
within the meaning of the rule. In support of his contention 
he relied on the decision of this Court J» the matter of the 
petition of Chando Bibi ('), which was followed in Meghraj 
Singh v. Lala Mal (2). As the Bench before which the appli- 
cation came for hearing had doubts ‘as to the correctness of the 
view taken in those cases, the application has been referred for 
disposal to this Bench. With great respect to the learned Judges 


who decided the cases referred:to, Iam of opinion that the appli- ~. 


cation is maintainable under Order 39, Rule 1, which corresponds 
to section 492 of the old Code of Civil Procedure. That sec- 
tion provides that where 1 in any suit-it is‘ proved: by affidavit or 
otherwise that any property in dispute ina suit is in danger 
of being wasted, damaged, or alienated by any party to the 
(1) [1903] I. L. R., 26 All. s BIL. 
(2) [1907] 4 A. L. J. 342. (Reporter’s Diary.) 
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suit, or wrongfully sold in execution-of a decree, the ‘Court 
may by order grant a temporary injunction to.restrain such act. 
It is clear from the language of the section that-the Legislature 
contemplated that property might bz in danger .of being 
wrongfully sold in execution of a decree, The words 
“wrongfully sold in execution of a decree” were ‘added in. the 
Code of Civil Procedure of 1877 (Act X of 1877). They did 
not exist in section 92 of Act V-HI of 1859, and it is manifest 
that when the words “ wrongfully sold in execution of a dec- 
ree ” were adled by the legislature, it was clearly -intended 
that an injunciion might be granted when property, whith 
the claimant.claimed to be his, was in danger of being sold in 
execution of a decree against another person or even against 
himself. In certain circumstances it might be.in danger of 


-being.wrongfully sold in executio of a decree against the 


plaintiff himself. For instance, if the plaintiff has instituted 
a suit for a declaration that the decree obtained against. him 
was obtained by fraud, the property would be in danger of 
being wrongfully’sold in execution of such a decree. Other 
instances are given in Dr. Satish Chandra Banerji’s elaborate 
work on Specific Relief, at page 741. The view I have ex- 


‘pressed above is supported by the ruling of the Calcutta High 


Court in Brojerdra Kumar Rai Chowdhurt v. Rup Lall Doss 
(1), and als> by the decision of OLDFIELD, J., in Ganga Nand v. 
Balgobind Das (?), which was followed in X wpa Dayal v. Rant 
Kishori (3). ' o 

As regards the merits of the case, I am of opinion that the 
case is one in which a temporary injunction ought to be grant- 
ed, as the question whether the property was under attach- 
ment at the date of the sale in favour of the applicants is one 
which should be determined in the appeal now pending, I 
would therefore allow the application as prayed, 


STANLEY, C. J.—I concur in the judgment which has been _ 
pronounced by my brother BANERJI. Inan earlier case I was 
a member of a Bench which expressed approval of the deci- 
sion in.re Chando Bibi, namely, in the case of Meghray Singh 
v. Lala Mal (which is noted in 4 A. L. J, 342, 

(1) [1886] I. L. R 12 Cal, 515. 
(2) [1884] 4 A. W. N , 349. 
(3) [1885] I. L. R., 10 All, 8o. 
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Diary). At that time:I was not aware of the amendment of 
the law by Act X of 1877.7 As has been pointed out, under 
section 92 of Act VIII of 1859, the words “ or wrongfully sold 
in execution of a decree ” did not exist in the earlier statute. 
These words, it appears to me, were obviously added to meet a 
case such as the present, and in view of this it appears to me 
that the words “ in danger of being wrongfully sold ” were not 
correctly interpreted in the case of in vè Chanto’ Bibi. After 
reconsideration of the matter I am of opinion that in the 
judgment which has just been’ pronoanced; the section has 
been rightly interpreted, 


1 would-therefore allow the application. 
' TUDBALL, J.—I fully concur and have nothing to ya: 


: BY THE CourT.—The order of the Court is that a tem- 
porary injunction be issued for the stay of the sale ordered 
in the execution .proceedings, pending the disposal of the 
appeal in this Court. - 


_ Let the hearing. of the appeal be eupedited: 
-: 8M, EG allowed. 


KISHORI LAL AND ANOTHER 
VEVrSUS 


KUBER SINGH.* 


Limitation Act (XV of 1877), section 3, sch. II, articles 13, 14—“ Suit” — 

, Order in a pr oceeding other than a r suil—Code of Civit Procedure 

“(XIV of £882), $. 310A. 

A Civil Court acting under section 310A of the Code of Civil Pro- 
cedure, 1882, sét aside a sale on an application made about 14 months 
‘after the sale. The auction-purchaser more than a year after the order 
sued for possession of the property and for a declaration that the order 
under section 310A was passed without jurisdiction. Held that the order 
whether passed rightly or wrongly was not a nullity, and that the order 
having been passed in a proceeding other than a suit, Article 13, Schedule 
II, Limitation Act barred the present suit, inasmuch as the plaintiff could 
not obtain a decree for possession without first having the order set aside. 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr, Justice KARAMAT HUSAIN, affirming a decree 
e L. P. A. No. 161 of 1909. 
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of Pandit Pitambar Joshi, Extra Additidnal Subordinate 
Judge of Aligarh, who had confirmed the decree of Pandit 
Guru Prasad Dube, Munsif of Jalesar. 

Suit for possession of immoveable property and declara- 
tion that an order of the Munsif of Jalesar setting aside a sale 
was passed without jurisdiction. 


The material facts appear from the judgment of 

KARAMAT HUSAIN, J'—'The facts necessary for the disposal of this 
appeal are briefly these :— . š 

The suit under appeal was brought for the possession of the property 
bought in execution of a decree on the 2oth of September, 1901, and the 
sale of that property was set aside by the learned Munsif on the 26th of 
September, 1901. On appeal the order of the learned Munsif setting aside . 
the sale was reversed by the lower appellate court on the 16th of January, 
1902. That order of the lower appellate court was upheld by the High 
Court on the 4th of December, 1902. The judgment-debtor again on the 
23rd of December, 1902, applied under section 310A to have the sale set 
aside. The learned Munsif on the 28th of April, 1903, allowed the appli- 
cation and set aside the sale. .On appeal to the lower appellate court the 
order of the Munsif setting aside the sale was again reversed on the 17th 
of July, 1903 ©n second appeal to the High Court it was held that no 
appeal Jay to the lower appellate court. After the above-mentioned pro- 
ceedings a fresh suit was instituted by the plaintiff for possession of the 
property sold. The result of the above proceedings, it 1s to be noticed, 
was, that the property sold on the 2oth of September, 1901, passed to the 
possession of the yudgment-debtor. The decree-holder therefore brought 
the suit under appeal for the recovery of possession on the allegation that 
the Munsif had no jurisdiction to set.aside the sale of the property by his 
order, dated the 28th of April, 1903. The court of first instance dismissed 
the claim on the ground that it had jurisdiction, and the decree of that 
court was affirmed by the lower appellate court. ‘That court (the lower 
appellate court) in its judgment remarks :— 


“The word Jurisdiction is not defined by the legislature, and it is used 
in different senses. In my opinion the Munsif had jurisdiction to enter- 
tain the application, dated the 23rd of December, 1902, in the sense 
that it was the proper court where it could le, but it was barred by 
limitation (vide Chowdhry Kesri Sahay v. Grani Roy, 1. L. R., 29 Cal., 626), 
and he had no la‘vful authority to grant it, hence he may be said to have had 
no jurisdiction to grant it. But the question is, “ whether a separate suit” 
like the present, is maintainable under the circumstances ?”’ He, however, 
came to the conclusion that the suit was barred by limitation. He relied on 
Malkarjun v. Narhari, reported in Indian Law Reports, 25 Bombay, page 
337, and on that of Raghunath Prasad v. Kantz Rasul, reported in Indian 
Law Reports, 24 Allahabad, page 467, and held that the learned Munsif had 
jurisdiction to pass the order which he passed on the 28th of April, 1903, 
and the suit ought to have been brought within one year from that date. 
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The plaintiffs come here in second appeal, and it is argued by the ledrtied 
vakil for the appellant that the suit is not barred by limitation. In my 
opinion the view taken by the lower appellate court 1$ right. The learned 
Munsif had jurisdiction to pass the order dated the 28th of April 1903 and 
that order was not a nullity. The suit on the authority of the rulings men- 
tioned above 1s barred. The result is that the appeal fails and i is dismiss- 
ed with costs. 


The plaintiffs appealed. 

.Gulzari Lal, for the appellants, ‘submitted that article 14, 
schedule II, Limitation Act, had no application as the order 
complaiz.ed of was not merely an “ order of an officer of Goy- 
ernment in his official capacity,” but an order passed by a Civil 
Court. Article 13 was also not applicable as an order under 
section 310A of the Code of Civil Procedure, 1882, was an 
order passed in the suit.. He relied on ` i 

Shankar ‘ Sarup v. Mejo Mal, [1901] 1. L. R., 23 All., 313, 323, P. C. 

Govinda Bala v, Ganu Abaji, [1908] 10 Bom. L. R., 74y- 
_ The suit would be governed by Article 120 of the Limita- 
tion Act. 


G. W. Dillon, for the respondent; contended that the case in 
10 Bombay Law Reporter, 749, was opposed to the ruling in 
“ . Raghunath Prasad v. Kaniz Rasul, [1902] 1. L. R., 24 All., 467, 
and that section 3 of the Limitation Act.clearly laid down 
that a ‘suit’ did not include an ‘ application, and therefore an 
order under section 310A which was passed’on an application 
would be covered by Article 13 of the Limitation Act. 
Gulzari Lal was heard in reply. 
The judgment of the Court was delivered by 
STANLEY, C. J.—The facts of this case are these :—The 
“suit is one for the recovery of property which was bought by 
the plaintiffs at a sale in execution of a decree on the 2oth 
of September, 1901. This sale was set aside by the Munsif 
on the 26th of September, 1901. On appeal the order of the 
Munsif setting aside the sale was reversed by the lower appel- 
late court on the 16th of January, 1902, and this order was up- 
held by the High Court on the 4th of December, 1902. Then 
the judgment-debtor, on the 23rd of December, 1902, applied 
tothe Munsif under section 310A of Act XIV of 1882 to have 
the sale set aside and his application was granted on the 28th 
of April, 1903, and the sale was set aside, An appeal was 
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preferred and the order of the Munsif setting aside the sale 
was reversed on the 17th of July, 1903, but on second appeal 
to the High Court, it was held that no appeal lay to the lower 
appellate court and the decision of that court was. reversed. 
The order of the Munsif of the 28th of April, 1903, according- 
ly stood affirmed. 


The suit out of which this appeal has arisen was then pre- 
férred by the plaintiffs on the 6th of August, 1907. They 
claimed possession of the property which had been sold to them, 
alleging that the Munsif had no jurisdiction to set aside the 
-sale to them by his order of the 28th of April, 1903. 


The learned Judge of this Court, from whose decision this 
appeal has been preferred, agreeing with the lower couits, 
dismissed the plaintiffs’ claim, holding that the Munsif had 
jurisdiction to pass the order of the 28th of April, 1963, and 
that the plaintiffs’ suit was barred by limitation, it not having 
-been brought within one year from the date of that order. 


We are of opinion that the decision-of the learned Judge 
of this Court is correct, and that Article 13 of Schedule 11 of the 
Limitation Act is applicable to this case. It is obvious that 
the plaintiffs cannot obtain a decree for possession without 
first having the order of the Munsif of the 28th of April, 1903, 
set aside. This order, whether it was passed rightly or wrong- 
ly, cannot be treated as a nullity. We have then to see what 
period of limitation is prescribed for a suit to have such an 
orcer set aside. It is contended on beha!f of the appellants 
that a period of limitation is not expressly provided in the 
Schedule to the Limitation Act, and that Article 120 which 
allows a period of six years within which to bring a suit is 
applicable. We are of opinion that the Article which is 
applicable is Article 13. Article 12 provides a period of one 


.year’s limitation for a suit to set aside, amongst others, a sale 


in execution of a decree of a Civil Court. Article 13 pro- 
vides the same period of limitation for a suit to alter or set 
aside a decision or order of a Civil Court in any proceeding 
other ‘than a suit. “Suit” is defined in section 3 of the Act 
as not including an appeal or an application. - “ Suit” therefore 
in the Article does not include an application in a suit, The 
Article applies to an order in any proceeding other than a, suit 
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and as an application is excluded from a ‘suit,’ it applies to 
an order in a “proceeding on an.application. If after the words 
“other than a suit” the words “or application in a suit” „had 
been added to the Article, it would be: different. Now the 
order of the Munsif setting aside the sale was an’ order in a 
proceeding other than a suit and Article 13 is in our opinion 
applicable. If this were not so, we should have a period of 
one. year allowed’ for the’ institution, of a suit to have a sale 
in execution of a decree of a Civil Court sèt aside, while for 
a` suit to have an order setting aside a sale cancelled, the 
‘period would be six years. This was clearly’ we think never 
intended. This is unlike the case of Shankar Sarup v. Mejo 
Mal('). In that case the suit was brought under the provi- 
sions of section 295 of the Code of 1882, and it was not there- 
fore hecessary to:set aside the order for distribution passed 
under that section. 


We think that the decision of the learned Judge of this 
Court, which is in agreement with the decisions of the courts 
below, is correct and dismiss this appeal with costs. 


J. P. Appeal dismissed. 
(1) [1901] I. L. R.v 23 All, 313, P. C. 3 


-` GOPI 
E l ©” Versus 
7 JALDHARA. * 


Hindu Law—W1ll—Construction—Bequest in favour of two married 
daughter. s—/omt tenancy or tenancy in common. 


A Hindu absolutely bequeathed his property to his two daughters, who 
were married. One of the daughters died leaving’a daughter, and the sur- 
viving legatee together with the husband of the deceased, mortgaged part 
of the property to a third party. "Held on a suit by.the deceased daughter’ s 
daughter that the two daughters got the pioperty as tenants in common 
and not as joint tenants and on the death of one of them the heir of the 
. deceased succeeded to her rights, and that the property did not pass by 
- right of survivorship to the other daughter. Jogeswar Narain Deo v, 
_ Ramchand Dutt, L. R., 23 I. A., 37, 44, followed. z 


„- FIRST APPEAL against the decree of Ahmad Ali Khan, 
; Esq, Second Additional District Judge of Aligarh, n 
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CIVIL. -© Suit for declaration of right toa half share in two houses 

1910. ` and certain birt jmani bahis originally owned by one 

E Mohan Lal. f , 7 . 

v. The material facts were as follows :— 3 
JALDHARA. 


On the 28th February, 1881, Mohan Lal executed a will in 
favour ‘of his two daughters, Lila and Maya, in the following 
terms:— 

“I Mohan Lal, son of Har Dayal, Brahman by caste, alias Dubi, 
resident of Kasba Soron Khas, District Etah, declare as follows :— : 
“Life is transient, therefore it is necessary for every person to make 
such arrangement during his lieftime that after his death his name may 
be perpetuated and commemorated in this world. Iam now about 55 
years old and have got no son. I am in proprietary possession of the 
whole of the moveable and 1mmoveable property up to thé present time. 
No stranger or a relative of mine is a partner or sharer with me. No 
one else besides me is in possession and enjoyment of the property. 
Therefore, while in a sound state of body and mind, I make a will under 
this deed of will that after my death my daughters, Musammats Lila. 
and Maya, shall be the owners in possesion of the whole of the property 
in my possession specified below, like myself. If any relative or sharer 
comes forward and brings any claim against my daughter s, Lila and Maya, 
then his claim shall be false under this will. It is necessary for Musammats 
Lila and Maya to provide with pleasure Musammat (paper torn) with 
~ food if she lives after my death during her lifetime with her consent. 
I have therefore executed these few presents by way of a will in order 
that it may serve as evidence.” 


Both thedaughters survived Mohan Lal. Lila subsequently 
died, leaving a daughter, Jaldhara, and a husband, Bhaskaran.” 
On the 3:st May, 1900, Maya, the surviving daughter, and 
Bhaskaran executed a mortgage of one of the houses and of - 
the dirt jıjmani books, to Gopi, who obtained a decree on his 
mortgage. Jaldhara then instituted the present suit. The 
court below found the will proved. The question raised in 
appeal was whether on the death of Lila, her sister Maya 
became entitled ‘to the whole property as survivor of the 
two legatees under the will of Mohan Lal. The court below 
held that the legatees were tenants in common and decreed ` 
the plaintiff's suit. f 


` The defendant appealed. 
` S. Shams-ud-din, for the appellant, contended that the 
; Principle of English law that a gift to two persons without 
words of division created a joint tenancy and not a tenancy in 
common, applied to the present case, 
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Mankanina Kunwar v. Balkishan Das, [1905] I. L. R., 28 All., 38. 


He also submitted that under the Hindu Law daughters 
get a joint estate in the property inherited from their father. 
“Mayne, Hindu Law ed. 7, para. 563. 
“Sant Kumar v. Sukh Nrdhan, [1886] 1. L. R.,8 All, 365. 
‘Raja Chelikuni v. Raja Chelskani, [1902] 29 I. A., 156, CLLR, 
25 Mad, 678. z 
Gulzari Lal, for the respondent, submitted that the princi- 
ple relied on by the appellant was a highly technical rule of 
the English law of conveyancing and did not apply to India. 
Jogeswar Narain Deo v. Ramchand Dutt, [1896] 23 I. A., 37, 44, 
S. C. I. L. R., 23 Cal., 670. x 
_ Rhoba Tarini Debya v. Peary Lail Sanyal, (1897) I. L. R., 24 Cal, 
646, at p. 652. t 
Lakshmibri v. Hirabai, [1886] I L. R, 11 Bom., 69, 77, 
which was affirmed on appeal in - 
Hirabni v. Lakshmibai, [1887] 1. L. R., 11 Bom., 573, at 579. 


Shams-ud-din, was heard in reply. ' 


The judgment of the Court was delivered by 


- STANLEY, C. J.—The sole question in the appeal depends 
upon the true construction of the will of one Mohan Lal, 
dated the 28th of February, 1881. Mohan Lal had two 
daughters, namely, Lila and Maya. Both these daughters, 
were married, Bhaskaran being the husband of Lila. Lila 
left a daughter, namely, the plaintiff Jaldhara. According to 
the will of Mohan Lal, which isa short document, after 
setting out that life was transient and therefore it was neces- 
- sary for every person to make arrangements during his life- 
time so that after his-death his name may be perpetuated and 
commemorated, he directs that-after his death his daughters, 
Musammats Lila and Maya, shall be the owners in possession 
of the whole of the property ‘in his possession like himself. 
Nothing is to be found in the will to qualify the terms of 
this gift. The sole question before usis whether or not this 
gift to his two daughters was a gift to them as tenants in 
common or as joint tenants. , Bhaskaran, the husband of Lila, 
and Maya executed a mortgage on the 31st of May, 1900, 
of a house which | belonged to the testator, in favour of the 
defendant- appellant Gopi, and. it is his contention that me gift 
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was a gift to the two daughters in joint tenancy, and therefore * 


the survivor Maya was able to give a valid mortgage of the 
entire house. On the other hand it is contended that accord- 
ing to the rule of construction to be applied in the case of a 
Hindu will the gift in question was a gift to the two daugh- 
ters astenants in common. The court below held that it 
was such a gift and decreed the plaintiff's claim for a declara- 


` tion that the plaintiff is the owner in possession of one-half 


of the property in dispute by right of inheritance from her 
mother Lila. 


The question appears to us to be concluded by the ruling 
of -their Lordships of the Privy Council in the case, of 
Jogeswar Narain Deo x. Rmchand Dutt and others (1). The 
testator'in that case made a gift in the following terms :— The 
remaining 4 anna share I give toyou Srimati Rani Doorga 
Kumari, and the son born to your womb, Jogeswar Narain 
Deo, for your maintenance.” This was followed by a direc- 


“ tion in the following terms :— “ Upon my death you and your 


sons and grandsons, e¢ cetera, in due order of succession, shall 
hold possession of the zamindari, e¢ cetera, according to the 
above distribution of -shares. ‘And I give to you the power 
of making alienation by sale or gift.” It was there contended, 
upon the authority of Vydinada v. Nagammal (2), that by the 
terms of thè will the Rani and her son, Jogeswar Narain Deo; 
became joint tenants of the 4 anna share and not tenants in 
‘common, In Vydinada v. Nagammal a ‘Hindu by hbis will 
granted jointly to his brother’s son and Nagammal, the wife 
of the latter, certain lands with power of alienation, and it 
was held in accordance with the rule of English conveyancing 
governing a gift of the kind that the grantees were joint 
tenants and not tenants in common. Their Lordships of the 
Privy Council overruled this decision, stating that there were 


two substantial reasons why it ought not to. be followed as an 


authority, the first of these. being “ that the learned Judges 
of the High Court of Madras were not justifiedin importing 
into the construction of a Hindu will an extremely technical 
rule of English Conveyancing.” “ The principle of joint 
tenancy, ” they observed, “ appears to be unknown to Hindu 
Q) [1898] L. R, 23 LA, 37, 9G L L. Ry, 23 Cal., 670. 
(2) [1888] I. L. R., 11 Mad., 258. 
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law, except in the case of coparcenary between the members 
of an undivided family.” By this decision of their Lordships 
we are bound in the present case, the facts of which appear 
to be on all fours with those in the case of Jogeswar Narain 
Deo v. Ramchand Dutt, We may point out that the gift was 
not made to members of a joint Hindu family but to the two 
daughters of the testator, both of whom were married women. 
It is most unlikely that the testator would, under such 
circumstances, have given his property to his own daughters 
in joint tenancy. We think, therefore, that the decision of 
the court below was correct and dismiss this appeal with 
costs, 


J. P, ` Appeal dismissed. 


`- JADDO KUAR 
_ VErsSusS 
SHEO SHANKER RAM AND OTHERS.* 


Hindu Law—Mitakshara—Joint Hindu’ family—Powers of Manager— 
Mortgage of family property made by managing member—Decree for 
sale—Sale of mortgaged property—Suit by son and other members to 
recover the family property—T vansfer of Property Act (IV of 1882) 
section 85 —Defendants— Managing member atid sometimes represent 
adult members. 

When property mortgaged by a father ina Hindu joint family has 
passed away from the family either by means of a foreclosure against the 
father or by means of a sale in execution of a decree against him upon a 
mortgage, the sons cannot recover the family property or their interests 
in it merely because they were.not made parties to the suit brought by or 
against their father. ` 

A person may be a necessary party to a suit upon a mortgage, 
although the plaintiff is not aware of his existence, in the sense that if he 
is not impleaded he cannot be concluded or his rights affected by the 
decree passed in the suit. Prima facie all persons interested in the right 
to redeem must be made parties to a suit by a mortgagee, but the rule is 
not inflexible. In certain circumstances the whole family may be held 
bound by the result of suits brought by or against the manager. 

Therefore, where in a suit upon & mortgage the managing member 
of the family defended the suit with the consent of the other adult mem- 

* F, A. No. 83 of 1909. 
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bers who were not parties to the suit, Ze/d that these persons were bound 
by the result of the previous suit and they were precluded from instituting 
a suit of their own to recover the mortgaged property sold in execution of 
the previous decree, upon the ground that they had not been impleaded in 
the previous suit. x 


FIRST APPEAL from a, decree of Munshi Chhajju Mal 
Subordifiate Judge of Ghazipur. 


Suit for redemption of a mortgage. 

The material facts will appear from the judgment, 

B. E. O'Conor, with him Abdul Majid (for whom M. L. 
Agarwala), for the appellant. 


Moti Lal Nehru, (for whom Sundar Lat) and Haribans 
Sahat, for the respondents. 


The following judgments were delivered. 


CHAMIER, J.—The following table will help to elucidate 


the statement of facts :— 
BHUABAL BHAGAT. 


| | ; - 
Bhoj Ram. Kunji Ram. Bisheshar Ram. Hira Ram. Jawahir Ram. 


| 
Sheo Shanker Dwarka Ram, Dhondhı 
Ram, plam- plaintiff Ram, defend- 


tiff No. 1. No. 5. ant No. 14. 
Mathura Ram, Sheo Prasad : 
plaintiff l Ram, plaintiff 
se 2. 2 No. 4. 
Bishnath Ram, 
plaintiff 
No. 3. 


Bhuabal Bhagat and his descendants, who were joint in 
every respect, carried on an ancestral business in saji, sugar, 
and groceries under the style of Bhuabal Bhagat Bhoj Ram. 
They also did a little money lending and owned some zamin- 
dari property. After the death of, Bhuabal Bhagat and five 
of his sons the management of the family business and pro- 
perty came into the hands of Hira Ram and Dhondhi Ram. On 
July 4th, 1894, the two last named advanced money belonging 
to the family upon a mortgage of some villages, already mort- 
gaged to the appellant, and on July 26th, 1894, they purchased 
with family funds another village which also had been previ- 
ously mortgaged to the appellant. In 1895, the appellant sued 
upon her mortgages and obtained two decrees, one for sale 


r 


+ 
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and the other for foreclosure. Both decrees were made 
absolute, and in execution of the decree for sale the appellant 
purchased the property covered by that decree. Hira Ram 
and Dhondhi Ram’ were parties to the suits brought by the 
appellant, but the plaintiffs were not made parties. In the 
present suit they claimed a decree for redemption of all the 
property mortgaged to the appellant on the ground that they 

ought to have been made parties to the suits for sale and 
foreclosure and not having been made parties are not bound 
by the decrees which were passed. The court below has 
given them a decree for redemption of so much of the proper- 
ty as is covered by the mortgage-deed of July 4th, 1894, and 
the sale deed of July 26th, 1894. Jaddo Kuar has appealed 
on the ground that the entire suit should have been dis- 
missed. The plaintiffs have filed cross-objections on the ques- 
tion of costs. 


The court below has found, and the- finding has not been 
challenged before us, that Hira Ram and Dhondhi Ram were 
the managers of the family property and business, that when 
the appellant brought her suits she was not aware of the 
existence of the plaintiffs, that Hira Ram and’Dhondhi Ram 
defended the suits by authority of the adult members of the 
family who were aware of what was being done in them as 
all expenses incurred were entered in the family accounts, 
arid that the plaintiff Bishnath Ram had not been born when 
the appellant brought her suits. To this finding it may be 
added that the plaintiffs, Mathura Ram, Dwarka Ram and 
Sheo Prasad Ram, were minors when those suits were brought. 


As purchasers and mortgagees of the properties already 
mortgaged to the appellant, the family of the plaintiffs were 
obviously bound by the mortgages held by the appellant. 
Dhondhi Ram in his evidence says that they decided not to 
redeem the appellant’s mortgages because they anticipated 
that a suit would be brought by the minor scn of Radha 
Kishan, a member of the mortgagor’s family, to challenge the 
sale and the mortgages. He says that he did not consult the 
plaintiff, Sheoshanker Ram, but it is difficult to believe this. 
It is quite clear that the adult members of the family other 
than Hira Ram and Dhondi Ram, acquiesced in, if they did not 
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take part in, the decision of the managers not to redeem the 
appellants mortgages. The sole ground, upon which the 
plaintiffs claim to be entitled to redeem the property, is that 
they were not parties to the suits brought by the appellant. 
The plaintiff, Bishnath Ram, may be disregarded as he was 
not in existence when the previous suits were brought. The 
case of the plaintiffs, Dwarka Ram and Sheo Prasad 
seems to be covered by our decision in Balwant Singh v. 
Aman Singh, (1) which is based upon several decisions 
of this Court including that of the Full Bench in 
Debi Singh v. Jia Ram, (?). Indeed the position of the 
plaintiffs, Dwàrka Ram and Sheo Prasad Ram is much weaker 
than that of the plaintiff in the case first mentioned, for in the 
‘present casė there cannot at any time have been any doubt 
that the plaintiffs were bound to pay the sum due to the 
appellant if they wished to retain the properties sold 
and mortgaged to their family. Pandit Sundar Lal, on 
behalf of the plaintiffs-respondents relied upon the case 
of Sundar Lal v, Chittar Mal (3) in which it was held 
that sons in a Hindu family could maintain a suit for 
redemption of their shares in the family property, although 
a previous suit by their father for redemption of the whole 
property had been dismissed on his failing to pay the amount 
found to be due on the mortgage. The decision in that case 
would probably have been the other way if the previous suit 
for redemption had resulted, as apparently it ought to have, in 
a foreclosure or an order for a sale followed by a sale. For 
when property mortgaged by a father ina Hindu joint family 
has passed away from the family eitherby means ofa fore- - 
closure against the father or by means of a sale in execution 
of a decree against him upon a mortgage, it cannot signify 
whether the suit which resulted in the foreclosure or sale was 
instituted by-the mortgagor or by the mortgagee. In 
neither case, consistently with the principle upon which the 
case of Debi Singh v. ‘Jia Ram was decided, can the sons 
reco ver the family property or their interests in it merely 
because they were not parties to the suit brought by or 


(1) [1910] F. A. F. O. 119 of 1909; 7A. L. J. 83. (Since reported, 
7 A. L. J. R., 852). f 

(2) [1902] I. L. R., 25 AlL, 214. 

(3) ‘1906] 3 A. L. J. R., 64454 A L. J. R. 17. 
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against their father. So farthen as the plaintiffs, Dwarka 


Ram and Sheo Prasad Ram, are concerned, I think it is 
clear that the suit should have been dismissed. 


There remains the case of the plaintiffs, Sheoshankar Ram 
and his son, Mathura Ram. The principle upon which the 
case of Debi Singh v. Jia Ram rests, does not apply to them ; 
but I am nevertheless of opinion that their claim also should 
have been dismissed. It was contended on their behalf that 
the provisions of section 85 of the Transfer of Property Act 
-were imperative and that they were in the position of ordinary 
puisne mortgagees who had not been made parties to a suit 
by a prior mortgagee and who therefore must be given an 
opportunity of redeeming the prior mortgage. Section 85 
does not in terms apply to the case, for the appellant was not 
aware of the existence of the plaintiffs when she brought her 
suits, But a person may be a necessary party to a suit upon 
a mortgage although the plaintiff is not aware of his existence, 
in the sense that if he is not impleaded he cannot be conclud- 
ed or his rights affected by the decree passed in the suit. 
Primé facie all persons interested in the right to redeem 
must be made parties to a suit by a mortgagee, but the rule 
is not inflexible, for example, it is settled law that in certain 
circumstances a son in a joint family is bound by a decree 
upon a mortgage obtained against his father, and it would no 
doubt be held that an adopted son was sufficiently represent- 
ed by his adoptive mother in a suit’ upon a mortgage in 
circumstances similar to those found in the cases of Dhurm 
Das v, Shama Soondri (1) and Hari Saran v. Bhubaneswari (2). 
In the present case there can be no doubt that Sheoshankar 
Ram and his son, Mathura Ram, were in fact represented by 
the managers of the family property in the suits brought by 
the appellants. With the consent, express or implied, of 
Sheoshankar Ram and other adult members of the family the 
mortgage-deed of July 4th, 1894, and the sale-deed of July 
26th, 1894, had been ex ecuted in favour of the managers 
alone and they alone were recorded as mortgagees and pro- 
prietors, With the same consent the managers had defended- 
the suits and abstained from redeeming the appellant’s mort- 


(1) [1843] 3 M. I. A., 229. 
(2) [1888] I. L. R., 16 Cal., 40., P. C. 
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gages. In somewhat similar circumstances the Bombay High 
Court held that all the members of a joint family were bound 
by a decree obtained against the arta of the family, 
see Narayan Gop Habbu v. Pandurang Ganu (*). In that case 
the defendant had obtained a decree for possession of land 
against one Anant who wasat the time the arta of a joint 
family consisting of his two nephews and himself. [t was found 
that the uncle and nephews had been living together when the 
suit was brought and that the nephews had assisted their 
uncle to defend the suit. In the circumstances the High 
Court held that the nephews had been effectively represented 
in the suit by their uncle, and a suit by the nephews for re- 
covery of their shares in the property was held not to be main- 
tainable. WESTROPP, C. J., referred to and retied upon the fol- 
lowing passage in the judgment of their Lordships of the Privy 
Council in Jogendio Deb Roy v. Funindro Deb Roy: “Their 
Lordships think that this case cannot be likened to those 
which sometimes occur in India wherein the interest of a joint 
and undivided family being in issue one member of that family 
has prosecuted a suit or has defended a suit, and a decree 
has been made in that suit which may afterwards be consi- 
dered as binding upon all the members of the family, their 
interest being taken to have been sufficiently represented by 
the party in the original suit” (°). In Bessessur Lall Sahoo 
v. Luchmessur Singh (8), the facts were as follows :— 

One Nath Das died in 1853, leaving a son, Ram Nath Das, 
who died in 1855, and Ramnath Das left two sons, Mosahib 
and Chooman Nath Das, and Ram Nath Das had taken a 
lease of a village called Rudarpur; the landlord brought a 
suit for the rent against the widows of Nath Das and Ram- 
nath Das as guardians of Mosahib and Chooman. A second 
suit was brought against Mosahib for the rent of a village 
called Ramnagar, the lease of which stood in the name of 
Nath Das. A third suit was brought against the widow of 
Ramnath Das as guardian of Mosahib, In execution of 
the decrees in the three suits a village called Maddanpur was 
put up for sale and bought by the plaintiff in those suits. 
Maddanpur had been acquired in the name of Ramnath 

(1) [1881] 1. L. R., 5 Bom., 685. 
(2) [1871] 14 M. I. An 367, 376. 
(3) [1879] L. R.,6 I. A., 233. Se C. 5 C. L. R., 4770 
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Das for the benefit of the family. A suit having been brought 
‘by the assignee of the rights of Mosahib and Chooman, their 
Lordships held on an examination of the proceedings that as 
all three decrees were in respect of a joint debt of the family 
and had been passed against a representative of the family 
property, they had properly been executed against the joint 
family property, and they concluded their judgment with a 
reference to two cases, the effect of which is that in dealing 
with execution proceedings the court should look at the sub- 
stance of the transaction and should not set aside an execu- 
tion upon mere technical grounds when the court found that 
it was substantially right. In the case before them they 
came to the conélusion that the circumstances warranted the 
assumption that the defendant or defendants in each of the 
previous suits had been sued as representing the family and, 
as the claim in each suit had been for money due from the 
family, joint property of the family had rightly been taken in 
execution. These cases show, I think, that where a joint 
family has been effectively represented in a suit and sub- 
stantial justice has been done, the court is not -always bound 
to set aside the execution proceedings merely because every 
member of the family was not formally made a party. A 
loose inte: pretation of this rule might easily lead to disastrous 
results and cause great confusion, but in the case before us, I 
think, we are justified in holding that the plaintiff, Sheosankar 
Ram, was effectively represented in the suits brought by the 
appellant and should not be permitted to re-open the fore- 
closure or have the sale set aside, 


The jearned Counsel for the appellant referred us to the 
recent decision of the Bombay High Court in Ramakrishna 
Narayan v. Vinayak Narayan, 0) in which it was held that 
the defendant-appellant had been effectively represented by 
his undivided uncles, who were managers of the family pro- 
perty, in a suit brought upon a mortgage made by several 
members of the family. CHANDAVARKAR, J. said: “The 
present appellant was no doubt omitted fiom the suit, but the 
adult members of the family represented him. They were 
the managing members of the family.; therefore, according to 


(1) [1901] 12 Bom. L, R., 219. 
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Hindu law, we must hold, in the absence of any other circum- 
stance, that the present appellant had been substantially re- 
presented upon the record and was virtually a party to the 
suit.” As the remainder of the judgment shows, these remarks 
went beyond what was necessary for the decision of the appeal 
and there were other grounds upon which the same conclu- 
sion might have been arrived at. In former days, when the 
same strictness of procedure did not prevail as now, it was a 
common practice for the manager of joint family to sue and 
be sued on behalf of the family, see Gan Savant Bal v. 
Narayan Dhond Savant (1), where WEST, J., discussed the 
state of the law as it was in 1853, but it is generally recog- 
nized now that the manager is not, asa rule, entitled to sue or 
liable to be sued on behalf of the family, see Padmakar Vina- 
yak v. Mahadev Krishna (2) and Kashinath Chimnaji v, Chim- 
naji Sadashiv (3). Nevertheless, it seems that in certain cir- 
cumstances the whole family may be held bound by the result 
of suits brought by or against the manager, In the particular 
circumstances of the present case, I think that we may properly 
hold that the plaintiff, Sheoshanker Ram, is bound by the pro- 
ceedings taken against the managing members of the family by 
the appellant. If Sheoshanker is bound so also is his son, 
Mathura Ram. I would allow the appeal, dismiss the cross- 
objection, with costs, and dismiss the suit with costs in both 
courts, the costs, in this Court, to include fees on the higher 
scale, 

TUDBALL, J.—I concur, 

By THE COURT.—The order of the Court is that the appeal 
is allowed, the cross objections are dismissed with costs, and 
the suit stands dismissed with costs in both courts, including 
in this Court fees on the higher scale. 

Appeal allowed, 
(1) [1883] I. L. R, 7 Bom., 467. 
(2) [1885] I. L. R., ro Bom., 21 
(3) [1906] I. L. R., 30 Bom., 477, 485, 486. 
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PARDAS SINGH AND ANOTHER, 
Versus 
DWARKA SINGH AND ANOTHER* 
Mortgage—Foreclosure—Decree not mide absolute—Sale of equity of 
f redemption—Purchasers right to redeem after expiry of time fixed 
Sor payment—Transfer of Properly Act (IV of 1882), sections 86, 87. 
A mortgagor can redeem the mortgaged property before a decree for 


foreclosure passed against him is made absolute. The right of redemp- 
tion not being lost till then. 


Where the equity of redemption, therefore, was sold after the passing 
of the decree for foreclosure, but before the making of the order absolute, 
held that the purchaser was entitled to iedeem, though the period fixed 
for payment of the mortgage-money in the decree had expired 

Ram Lal v. Tulsa Kuar, [1896] I L. R, 19 All, 180, not followed 

APPEAL under section 10 of the Letters Patent from the 
judgment of Mr. Justice KARAMAT HUSAIN, confirming a 
decree of Babu Keshab Deo, Subordinate Judge of Jaunpur, 
who had confirmed a decree of Lalta Prasad Johri, Esq. 
Munsif of Jaunpur. 


Suit for foreclosure, 


Question—Whether a purchaser of the equity of redemp- 
tion can redeem the property after the time fixed by Court 
hás expired. 


Facts of the case were as follows :—~ 


The appellants obtained a decree under section 86 of the 
Transfer of Property Act, 1882, on the 19th of April, 1907. 
The court fixed six months within which the judgment- 
debtor had to pay the decretal amount and get back the 
property. In the meantime one Dwarka Singh purchased 
the equity of redemption at an auction sale in execution of a 
simple money decree against the mortgagor, judgment-debtor. 
After the expiration of the period fixed in the decree, the 
mortgagees decree-holdérs applied for an order absolute. 
Dwarka Singh, then made an application to be made a party 
to the proceedings and deposited in court the decretal amount 

* L. P. A. No 460f 1910. 
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for the purpose of redeeming the mortgage. The decree- 
holders objected that he could not do so as the time fixed for 
payment of the money had already expired. Both the 
courts below disallowed the objection. The decree-holders 
appealed to the High Court where their appeal was dismissed, 
the following judgment being delivered by 


KARAMAT HUSAIN, J.—The decree-hoiders in this case obtained a 
decree under section 86 of the Transfer of Property Act for foreclosure. 
They applied for an order absolute under section 87 of that Act. A 
purchaser of the equity of redemption applied to be allowed to redeem 
the property. This application was made after the date fixed in the 
foreclosure decree, but before the passing of an order absolute under sec- 
tion 87 of the Transfer of Property Act. The decree-holder resisted ‘the 
application on two grounds—first, that the purchaser was not the 
representative of the iudgment-debtor ; second, that the money ought not 
to have been received after the date fixed by the decree. The cout of 
first instance rejected the application and its order was confirmed’by the 
lower appellate court. The deciee-holders have preferred a second appeal 
to this Court and the only point that has been argued before me by‘the 
learned vakil is that the purchaser of the equity of redemption was not 
entitled to redeem by paying the money after the date fixed for payment 
by the decree under section 86. In support of this, the learned vakil 
relies on certain observations in Ram Lal v. Tulsa Kuar (1). They 
are to be found at p. 183. He also relies on Vellabha Valya Rajah v. 
Vedapuratti (2). Those cases in my opinion are not applicable to the 
facts of the present case. This case is governed by Saligram v. 
Muradan (3) which follows Nehali v. Mittar Sen (4) and Somesh v. Ram 
Krishna (5). The head-note of the precedent in Selig Ram is in these 
terms :— ‘A mortgagor who has obtained a decree for redemption 
may pay in the decretal amount and obtain redemption at any 
time up to the making of an order absolute under section 87 of the 
Transfer of Property Act of 1882, nor is the mortgagor deprived of his 
right to redeem by the fact that under an order of court, not being an 
order under section 87, the moitgagee has been put into possession 
of the mortgaged property.” The penulumate paragraph of section 87 
runs as follows :—“On the passing of an order under the second paragraph 
of this section, the debt secured by the mortgage shall be deemed 
to be extinguished.” The passing of an order absolute for fore- 
closure is therefore a condition precedent to the estinction of the 
mortgage debt and in the absence of any provision of law to the contrary, 
it follows that the right of the mortgagor prior to the passing of that 

(1) [1896] I. £. R., 19 AIL, 180. 

(2) [1895] I. L. R., 19 Mad., 40. 

(3) [1903] 23 A. W. N., 20. 

~ (4) [1898] I. L. R., 20 AIL, 446. 

(5) [1900] I. L. R., 27 Çal., 705. 
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order is not extinguished. The result is that the appeal fails and 1s 
dismissed with costs. ' 


The. decree-holders appealed under section ro of the 
Letters Patent. Upon the appeal coming up for hearing for 
admission, i z 


Parmeshwar Dayal (with him Kalindi Prasad), for the 
appellants.—The mortgagor or his representative-could not 
deposit the money after the expiration of the period fixed in 
the decree, unless he had previously obtained an extension of 
the time by the court on some reasonable ground. Section 


86 of the Transfer of Property Act positively laid down that 


the mortgagor should be absolutely debarred of all right to 
redeem, if the payment was not made on or before the day 
fixed by the court. This rigid rule was, however, subject 
to an exception laid down in section 87 which provided that 
the court could extend the time fixed in the decree on 
sufficient cause being shown by the mortgagor. But these 
sections read together did not contemplate that the mort- 
gagor could redeem after the time fixed without first obtain- 
ing an extension of it. So far as the rulings of the Allaha- 
bad High Court were concerned, they were conflicting, 


Ram Lal v. Tulsa Kuar, [1896] I. L. R., 19 All., 180. 
1 
supported the contention, but 
Nihali v. Mittar Sen, [1898] I. L. R; 20 All, 446, and 
Salig Ram v. Muradan, [1903] I. L. R., 25 All., 231. 
were against it. í 
The case of 
Ram Lal v. Tulsa Kuar, [1896] I. L. R., 19 All., 180, 
however, approached close to the law laid down in sections 
86 and 87 of the Transfer `of Property Act. It had not been 
overruled, dissented from or disapproved of in any of the 
reported decisions of this Court. i 
[STANLEY, C.J.—Other High Courts are also against you.] 


Yes, the Calcutta and Madras Courts are against me. 
They also hold with the later decision of the Allahabad Court 
that a mortgagor can redeem at any time before a decree 


absolute is made, 
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The judgment of the Court was delivered by 

STANLEY, C. J.—The point raised in this appeal is. 
concluded -by a great weight of authority. The right of 
redemption, it has been held, is 
absolute for foreclosure is made. 


not lošt until the order 
In other words, that the 
mortgagor can redeem the mortgaged. property before the 
decreé is made absolute. This was decided in the case of 
Poresh Nath Mojumdar v, Ramjodu (1); Ajudhia v Baldeo 
C); Somesh v. Ram Krishna( 8); Narayana Reddi v. Papayya 
(4); Nekali v. Mittar Sen (5) and Salig Ram v. Muradan 
(6 The learned vakil for thé appellant, however, relies 
upon the case of Ram Lal v. Tulsa Kuar (7) which is 
certainly in favour of the view presented by him. That case, 
however, was not followed by one of the learned Judges who 
took part in the decision and it has never, so far as we are 
‘aware, been followed in.any court. We dismiss the appeal.. 

A ppeal dismissed. 
(1) [1889] I. L. R., 16 Cal., 246. (2) [1894] LL.R., 21 Cal., 818, 824 
(3) [1903] I. L. R., 27 Cal, 705. (4) [1898] I. L. R., 22 'Mad., 133. . 
(5) [1898] I. L. R., 20 All, 446. (6) [1903] I. L. R.,25 Al, 231. 

(7) [1896] I. `L. R., 19 AN., 180. 
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AMIR BEG - 
Versus 
SAMAN * . 
Mahomedan Law—A postacy—E fect on marriage—Suit for restitution of 
conjugal rights—Maintainability. 

Under the Mahomedan Law a wifes conversion from Islam fo 
Christianity effects a complete dissolution of marriage with her Mahome- 
dan husband. Accordingly if either party to the marriage contract ` 
becomes-a Christian a sut for restitution.of conjugal rights cannot be 
maintained. Zueburdust Khan v. His wife, 2 N. W. P, H.C R, 370; ~ 
Imamdin v. Hasan Bibi, 41 Punjab Records, 309, followed ~- 

` SECOND APPEAL against the decree of Babu “Banke 
Behari Lal, Additional Subordinate Judge of Aligarh, con- 
firming the decree of Babu Kunwar Sen, Munsif of Buland- 
shahr. - 7 - ; 


- * Second Appeal No, 1260 of 1909, A 
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Suit for restitution of conjugal rights. 
The facts were briefly these :— 


The plaintiff appellant sued his wife for restitution of con- 
jugal rights. The parties were Mahomedans, The defence 
was thatthe deferdant had embraced Christianity and conse- 
quently the marriage had been dissolved. Both the courts 
below dismissed the -plaintiff’s suit. The plaintiff preferred a 
second appeal, 

Ishaq Khan, for the appellant, contended that under the 
Mahomedan Law a wife who abandoned Islam should be forced 
to embrace it. This was, however, not possible now. If she 
was converted to Christianity, the previous relation did not 
come to an end, since there was no bar to a Mahomedan 
marrying a’ Christian lady. ` He relied on 

Ameer Ali, Mahomedan Law, Ed. 3, p. 432. 

If the marriage were taken to be dissolved it would open 
a very wide door to wives who would desire to renounce Islam 
and the whole Mahomedan’ community would be seriously 
affected. The mere fact that there was a conversion could 
not dissolve a Mahomedan marriage. 


_ M. Shafi-ue-zaman, for the respondent, was not called ~ 


upon, but he cited 
.- Zuburdust Khan v. His wife, [1870] 2 N.W.P., H. C. R, 370. 
Baillie’s Diges/, p. 182. 
Wilson, Anglo-Mahomedan Law, pp. 1 59 and 179. 
Ameer Ali, Mahomedan Law, 2nd Ed., Volume Il, p 343 
Hamilton, Hedaya, p. 66. - 
Khan Bibi x. Pir Shah, [1884] P. R., No. 132. - 
Nowroz Ali v. Aziz Bibi, [1876] P. R., No. 124 
| Allah Bakhsh v. Amir Begum, [1899] P. R., 61. 
` dmamdin v. Hasan Bibi, [1906] P. R., 85. 


The judgment of the Court was delivered by 


STANLEY, C. J—This appeal arises out of a suit for 
restitution of conjugal rights. The plaintiff and the defen- 
dant both being Mahomedans were married a number of years 
ago. The defendant Musammat Saman has apostatised 
from Islam and become a Christian and has since left the 
protection of her husband. He now sues for restitution of 
conjugal rights and the defence is that by the fact of her apos- 
tacy the marriage tie became dissolved and a decree cannot 
be passed for restitution, of such rights. Both the lower 
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courts have held that the suit cannot be maintained in view 
of the authorities upon the subject. 


We have heard the argument of the learned counsel for the 
plaintiff appellant which was based on a passage to be found 
in the third Edition of Mr. Ameer Ali’s work on Mahomedan 
Law. Mr. Ishaq Khan admits that there is no authority to 
be found in support of his contention outside the writings of 
the jurists of Balkh and Samarkhand and this apparently is 


-so, In the second Edition of Mr. Ameer Ali’s work it is de- 


finitely stated that “under the Mahomedan Law if a 
Moslem husband or a Moslem wife apostatise from Islam, 
“the apostacy has the effect of dissolving the marriage tie 
between the parties.” Bailie in his digest of Mahomedan 
Law at page 182 also states that “ apostacy fronf Islam by 
one of a married pair, is a cancellation of their marriage.” 
In Hamilton’s translation of the Hedaya at page 66 is the 
passage, “ If either husband or wife apostatise from the faith 
a separation takes place without divorce according to’ Harieefa 
and Aboo Yoosuf.” Sir Roland Wilson in his work on Anglo- 
Mahorredan Law at page 156 writes as follows, “It seems that 
the effect of either or both of the parties to a Mahomedan 
marriage renouncing the Mahomedan religion is to dissolve 
the marriage 7s0 facto, so far as the British Courts are con- 
cerned, leaving it open to the parties to solemnige a fresh 
marriage under the Christian Marriage Act, 15 of 1872, 
according to circumstances.” In thecase of Zuburdust Khan v, 
His wife(!) TURNER, Officiating C. J., and TURNBULL, J., ex- 
pressed the opinion that the effect of the apostacy of a maho- 
medan wife was to dissolve the ‘marraige contract and that 
according to the Mahomedan Law if either party to a marri- 
age becomes convert to Christianity, a claim for restitution of 
conjugal rights cannot be supported. In addition to these 
authorities, wehave the ruling in the case of Jam Din v, Hasan 
Bibi (2). In that case it was also held that according to the 
Mahomedan Law a wife’s conversion from Islam to Chris- 
tianity effects a complete dissolution of her marriage with her 
Mahomedan husband. There is thus a great mass of 
authority in support of the view taken by the courts below. 
(1) [1870] 2 N. W. P., H. ©. R., 370. 
(2) [1906] 41 Punjab Records, 309. 
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The only ground as we have said upon which the learned 
counsel for the appellant supports his argument is the state- 
ment of Mr, Ameer Ali in the third Edition of his work at page 
432. The learned author directs attention to the divergence of 
opinion as to the effect of the -wife’s abjuration of Islam on 
the status of marriage and points out that the lawyers of 
Bokhara have always taken a narrow view of the law but 
that the law of the jurists of Balkh and Samarkhand “ laid down 
that when a woman abjures Islam for a scriptural or revealed 
religion like Judaism or Christianity, her renunciation of the 
faith does not dissolve the marriage.” Then the learned 
author refers to the arguments in support of ‘their contention 
and to the decision which we have just cited from the Punjab 
Chief Court Records and submits that “ the British Indian 
Courts are by their constitution bound to follow the more 
reasonable enunciations of the jurits of Balkh and Samar- 
khand.” We find ourselves unable to disregard the authori- 
ties in support of the view taken by the courts below and 
depart from the course of decision hitherto prevailing. 
However weighty be the view expressed by Mr. Ameer Ali, 
we do not think that we should be justified in doing so. We 
therefore dismiss the appeal with costs. 


L. N. Appeal dismissed, 
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RIKHAI RAI AND ANOTHER 
>` Versus 
SHEOPUJAN SINGH. + 
Hindu Law— Widow—Legal representative—Reversionery heirs—Code of 
Civil Procedure (Act V of 1908), section 2 (11)—Agra Tenancy Act 
(Iof 190i); Section 202. P 

On the death of a Hindu heiress, after imstitution of a suit for 1e- 
covery of possession of property belonging to the last male owner, the 
reveisionary heir of such male owner is her legal representative ac- 
cording to the definition of that term in section 2 (11), Code of Civil 
Procedure for the purpose of prosecuting the suit. 

Held, also, that where the defendant simply, alleges that he ıs in 
possession of the land in suit as a tenant but does not allege that he ts 
a tenant of the plaintiff, the Cıvıl Court need not require the defendant 
to institute a suit in the Revenue Court as directed by section 202, Agra 
Tenancy Act. E 

SECOND APPEAL against a decree of Pandit Sri Lal, 
District Judge of Ghazipur confirming the decree of Munshi 
Chajju Mal, Subordinate Judge of Ghazipur. 

Suit for possession. 


The material facts are briefly these :— 


One Musammat Sheo Kuar sued for possession of certain 
lands and for cancellation of a perpetual lease executed byher 
mother Atrajo Kuar in favour of the defendants. Sheo Kuar 
died during the pendency of the suit. Sheo Pujan (res- 
pondent) was brought on the record as an heir to the estate 
of the deceased plaintiff's father. The defence was that the 
defendants were the tenants of Sheo Kuar ; that consequently 
the Court ought have to proceeded under section 202 of Act II 
of 1901 ; that the suit had abated on the death of the plaintiff 
(Sheo Kuar) and that Sheo Pujan was not entitled to proceed 
with the suit. Both the courts below decreed the claim. The 
defendants appealed. 


Govind Prasad (with him Abdul Majid), for the appellants, 
contended that Sheo Pujan being a reversioner was not the 


legal representative of Sheo Kuar. Hecould have sued in 
ə S.A. No. 29 of 1910. 


VOL. VILJ HIGH COURT. 961 


` 


his own right. One reversioner , cannot represent another 
reversioner. He relied on ' 
Bhagwanta and others v. Sukhi, |1899] I. L. R., 22 All, 33. 
Balak Puri v. Durga, [1907] I. L. R. 30 All., 49, and 
i Sakyahani Ingle Rao Sahib v. Bhavani Bozi, [1904] 1.L.R. 27 Mad., 
588. 


Sital Prasad Ghosh, for the respondent, was not called 
upon, but cited section 2 cl. (11) Code of Civil Procedure. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The suit in this case was brought by 
the plaintiff to recover possession of ‘60 Bighas of sz land- 
which were leased in perpetuity to the defendants by one 
Musammat Atrajo Kuar, the mother of the plaintiff. 
The plaintiff Musammat Sheo Kunwar died during the 
pendency of the suit and thereupon’ the respondent 
Sheopujan singh as the reversionary heir of Baldeo Rai, the 
last male owner, was placed upon the record in place of 
Musammat Sheo Kuar. A decree in his favour was passed 
by the court of first instance which was confirmed by the 
lower appellate court. This second appeal has been preferred 
and the main ground of appeal is that’ the cause of Sheo 
Kuar was personal and did not survive to the respondent, 
the reversionary heir. There appears to us to be no force‘in 
this contention. Prior to the passing of Act V of 1908 there 
are several authorities to be found on the point raised. In 
the case of Katama Natchier v, The Raja of Shivaganga (,) 
their Lordships of the Privy Council held that upon the death 
of a Hindu widow the right of action formerly vested in her 
_ devolves not upon her heirs but upon the next heirs of her 
husband.” In the case of Premmoyi Choudhrani v. Preo Nath 
Dhur (2) it was held by MACPHERSON and HILL, JJ., that on 
the death of a Hindu heiress after the institution of a suit to 
recover property belonging=to, her deceased husband, the 
reversionary heirs of her husband were her legal representa- 
tives within the meaning of section 365 of the Code of 
Civil Procedure. Again inthe case of. Tribkuwan Sundar 


Kuar v. Srinarain Singh (3), it was held by our brothers” 


BANERJI and AIKMAN that a reversioner succeeding to the 
(1) [1863] 9 Moo., I. A. 543.° 
(2) [1896] I. L. R. 23 Cal., 636. 
(3) [1898] L L. R..20 All, 341. 
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estate pf a deceased person after the death of the widow of 
that person would be bound by a decree obtained against the 
widow provided that there was a fair trial of the suit in which 
the decree was passed, and that consequently the widow’s 
right to sue survives to and devolves upon the heir of the 
husband entitled to the estate, and such heir, and not her 
personal heirs, should be her legal representatives for the 
purposes of section 365 of the Code of Civil Procedure. When 
we turn to the definition of “ legal representative ” contained 
in section 2 of Act V of 1908, the question seems to us to be 
set at rest. Legal representative, as defined in that section, 
means “ a person who in law represents the estate of the 
deceased person and includes any person who intermeddles 
with the estate of the deceased and where a person sues or 
is sued ina representative character the person on whom 
the estate devolves on the death of the party so suing or 
sued.” It seems to us clear from this definition that .the 
plaintiff as the reversionary heir to the estate of Baldeo: Rai 
was entitled to-be placed on the record in the place of 
Musammat Sheo . Kuar and to prosecute the suit as 
representing the estate of Baldeo Rai. There is no force 


_therefore in this ground of appeal. 


It is contended further that a tenancy subsists between 
the defendants appellants and Musammat Sheo Kuar and 
that action ought to have been taken under section 202 of 
Act II of 1901 and not in a Civil Court. There appears to be 
equally no force in this ground of appeal. The defendant 
Rekhai Rai in “his written statment did not allege that he was 
a tenant of the plaintiffs. He simply stated that he was in 


‘possession of the land in question as a tenant and that the 


plaintiff was the owner and zamindar. We agree in the 
conclusion arrived at by the lower appellant court as to this, 

For these reasons we think the decision of the courts below 
is correct and dismiss the appeal with éosts. i 


L. N. í Appeal aismissed, 
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SUDARSHAN DAS SHASHTRI 
versus f 
-RAM PRASAD AND OTHERS * 


Regulation XV of 1793, section ro—“ Redeemed”, meaning of —Juris- 
diction of Court—Suit for redemption of mortgage and profits valued at 
less than Rs. 1,000 —Munsif passing a decree for over a thousand rupees— 
Bengal, N. W-P. & Assam Civil Courts Act (XI of 1587), section 19. 


Section 10 of Regulation XV of 1793 means that once amortgage debt 
has been satisfied by receipt of rents and profits, the mortgage is to be 
considéied as satisfied and discharged. The word “redeemed” as used 
in the section was not used in the sense that the mortgage had been 
redeemed in the full sense of that word, that 1s, satisfied and possession 
given to the mortgagor. So long, therefore, as the property remains in 
the hands of the moitgagee, the mortgagor can bring a suit for re- 
demption even if the mortgage hvu been satisfied over 12 years before 
suit. ` i 


The pecuniary jurisdiction of a Court 18, ordinarily speaking, determin- 


‘ ed by the value stated by the plaintitf ın his plaint and such jurisdiction 


is not ousted by the Court finding thata decree fora sum exceeding 
the limits of its pecuniary jurisdiction should be given to the plaintiff. 
Where a sut for redemption of a mortgage and recovery of rents 
and profits valued at less than a thousand rupees was brought in the 
Munsis Cout, eld that the Munsif could pass a decree awarding more 
than a thousand rupees to the plaintiff. Madho Das y. Ramji Patak, 
I. L'R., 16 All, 286, followed. Golap Singh v. Indra Coomar, 13 C. W. 
N., 493, dissented from. ` 


SECOND APPEAL from a decree of Babu Jagat: Narain, 
Second Additional Judge of Aligarh, confirmig a decree of 
Khwaja Abdul Ali, Munsif of Jalesar, 


Suit for redemption of mortgage. 
The material facts will appear from the judgment. 


W. Wallach, (with him Satya Chandra Mukerji and 
Peary Lal Banerjt), for the appellant. 


Govind Prasad, for the respondents. 
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The judgment of the Court was delivered by - 

STANLEY, C. J.—This, appeal arises out of a suit. for 
redemption of a mortgage of the 7th June, 1847. The, mort- 
gage is a usufructuary’ mortgage and the principal sum ` 
secured by it is only 100 rupees. The court of first instance 
gave a decree to the plaintiffs for redemption and awarded 
them a sum of Rs. 4,267-12-2 as representing rents and 
profits which came into the hands of the mortgagee during his 
possession of the mortgaged property, over and above the 
interest chargeable on the mortgage. Upon appeal this 
decree was affirmed. This.second appeal has been preferred 
and two points have been argued before us by Mr. Wallach, 
learned counsel for the appellant. The first ofthese is , based 
on the provisions ofsection 10 of Regulation XV of 1793. 
This section provides for the interest which is to be allowed 
on mortgage securities executed subsequent to the 28th 
March, 1780, and prescribes that “all such mortgages are to ` 
be considered as ‘virtually and in effect cancelled and 
redeemed, whenever the principal sum with simple interest 
due upon it, shall have been realized from the usufruct of the 
mortgaged property etc, etc.” The court of first instance 
found that the mortgage debt in this case was satisfied in 
the year 1856 and the contention on behalf of the appellant 
is that from that date the mortgage must be deemed to have 
been satisfied and cancelled and thereafter the mortgagee 
must be deemed to have remained in adverse possession of 
the mortgaged property, and any claim now for the recovery 
of that property is barred by limitation. This point does 
not appear to have been brought, definitely at least, to the 
notice of the lower courts, but it is said that a question of 
limitation is one which an appellate court is bound to 
entertain, even though it was not raised in the lower courts, 
This is no doubt so, We have considered the provisions 
of section 10 of the Regulation relied on and we are of 
opinion that it lends no support to the argument addressed 
tous. Thesection which is relied on simply means that 
once a mortgage debt has been satisfied by receipt of rents 
and profits, the mortgage is to be considered as satisfied 
and discharged, The word “ redeemed ” as used in the 


section was clearly not used in the sense that the mortgage 
V 


` 
’ 
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-had been redeemed in the-full sense of that word, that is, satis- 


fied and possession given to the mortgagor. So long as the 
property remains in the hands of the mortgagee it cannot be 
said that a mortgage has been redeemed. A right to redeem 
is a right to pay or tender the mortgage money, and where 


-the mortgagee is in possession, to obtain from him delivery 


of possession. See as tothis section 60 of the Transfer of 
Property Act. There is therefore no force in this contention. 


The next point raised is that the jurisdiction of the 
Munsif only extended to a pecuniary limit of Rs. 1,000. 
The plaintiffs were unable accurately to estimate the amount 
which should be found to be recoverable by them in respect 
of surplus rents dnd profits. They fixed the amount at Rs. 
100, but stated that if a larger amount was awarded to them, 
they would pay any additional court-fee which might be pay- 
able. The learned Munsif found that a sum of Rs, 4,267-12-2 
was the amount of rents and profits received by the 
defendant appellant after satisfaction of the mortgage debt. 
I€ is now contended that the Munsif had no jurisdiction to 
pass a decree for this amount and that the plaint ought to 
have been returned to the plaintiffs for presentation to the 
court having jurisdiction to award that amount. This argu- 
ment is largely based upon the ruling of a Bench of the 
Calcutta High Court in Golap Singh v. In lat Coomar Hazra, 
(t) In that case’ a suit for accounts and the recovery of 
certain papers was brought in the court of a Munsif, who had 
jurisdiction to try suits up to-Rs. 1,000 in value. The suit 
was valued at less than’ Rs. 1,000. It was found by the 


Munsif that the amount due to the plaintiff was Rs. 8,424. 
It was held that the plaintiff could not obtain a décree for a` 


sum above Rs. 1,000 and must relinquish the excess, that is, 
that the plaintiff could not obtain a decrée for a sum beyond 
the pecuniary limit of the jurisdiction of the Munsif. This 
decision is opposed to a ruling of this Court, to which- one of 
us was a party, in the case of Maho Das v. Ramji Patak (2). 
In that case it was-held that the pecuniary jurisdiction ofa 
Civil Court on its original or appellate side is, ordinarily 
speaking, governed by the value stated by the plaintiff in his 

(1) [1909] 13 C. W. N., 493. i 

(2) [1894] I. L. R, 16 All, 286, 
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plaint and ifa suit having regard to the valuation in the 
plaint is within the jarisdiction, such jurisdiction is not 
ousted by the court finding that a decree for a sum exceeding 
the limits of its pecuniary jurisdiction should be given to 
the plaintiff. The ruling in this case has not been the 


Stanley, Cj. subject of any hostile criticism in this Court, so far as we are 


aware. On the contrary, it has been quoted without disapproval 
in the Full Bench ruling in Zaw Husain Khan v. Khur- 
shed Jan and another (1), That was a suit for restitution of 
conjugal rights and it was argued in it that the suit was of 
necessity excluded from the jurisdiction of the Munsif as the 
suit could not be adequately valued. It was held by a 
Bench, of which one of us was a member, that a suit for 
restitution of conjugal rights is not a suit which is of 
necessity excluded from the jurisdiction of a Munsif ; that 
the value of such a suit, as a rule, is the value which the 
-plaintiff chooses to put upon it, provided that the suit be not 
unwarrantably undervalued or overvalued from improper 
motives. The same view was taken in the Madras High 
Court in the case of Arogya Udayan v. Appachi Rowthan(?), 
In that case the suit was for an account and the usual valua- 
tion for purposes of court-fees was made in the plaint, which 
was filed and received in the Munsif’s Court. The Munsif 
appointed a Commissioner to take an account and -the 
result was that the plaintiff was found by the Commssioner 
to be entitled to a much larger sum than that at which the suit 
was valued. The plaintiff then applied for leave to amend 
the plaint, which was granted, and the valuation of the suit 
was accordingly increased. As the amount claimed in the 
amended plaint was greater than that over which the court 
of a Munsif ordinarily has jurisdiction, the “Munsif ordered 
the plaint to be returned for presentation to the proper 
court. It was held by BENSON and BHASHYAM AYYANGAR, 
JJ. that the Munsif had acted with material irregularity in per- 
mitting the valuation of the suit to be revised and that he 
ought to have tried the case, In their judgment the learned 
judges observe :— 
“This isa suit for an account andin such a suit the 
valuation for purposes of court-fees and jurisdiction does 
(1) [1906] I. L. R., 28 All, 545. 
(2) [1901] 1. L. R., 25 Mad, 543. 
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not disentitle the plaintiff to recover in the suit such higher 
amount as the evidence may show he is entitled to. “The 
anly restriction is that he cannot execute the decree with- 
out paying such additional court-fee as may be due on the 
amount decreed.‘ The valuation of the suit in the present 
case was made by the plaintiff in the dond fide belief that his 
valuation -was correct, and, in law, that valuation determined 
the grade of court which had jurisdiction to entertain and 
try the suit.” 


We are unable to agree with the decision in Golap Singh 
v. Indra Coomar Hasra. 


These were the only two points which were argued before 
us by the learned counsel for the appellant. We dismiss 
the appeal with costs including fees on the higher scale. 


F Appeal dismisset, 


MUTSADDI LCAL.. 
versus 


‘DALEEP SINGH AND ANOTITER.* 


Estoppel—Fictitious sale by husband in favour of wives—Mortgage-deed 
by wives attested by husband—Private sale by wives to morigagee— 


Subsequent sale in~execution of decree against husband—Respective 


rights of, the two pusrchasers—Evidence Act (I of 1872), S. 115— 

Transfer of Property Act (1V of 1882), S. Ad. 

One G executed a sale-deed of his property in favour of his wives. 
The ladies executed a mortgage-deed in respect of the property, which 
was attested by G and his son. Subsequently the property was 
sold by the mortgagors to the mortgagee Z. After the sale M 
- attached and sold the property in execution of a simple money decree 
against the heirs of G, and purchased it ‘himself and obtained 
possession. The plaintiffs, the heirs of the mortgagee purchaser, 
brought this suit for possession. dA defended the suit on the ground 
that the sale by G in favour of: his wives was fictitious and Z therefore 
acquired no rights under it from the wives. i 


Held that it was not open to the person who was the purchaser of the 
rights of G to raise the plea against the validity of the sale made by Gin 
favour of his wives, and that the provisions of s. 41, Transfer of Property 
Act, were applicable. i N 
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SECOND APPEAL froma decree of Kanhaya Lal, Esq., 
Additional Judge of Meerut, affirming a decree of S. 
Muhammad Husain, Additional Subordinate Judge of 


> Meerut. 


Suit for possession of property. 
The facts were briefly these :— ` 
One Ghulam Mústafa was the original owner of the 
property in suit. He executed a sale-deed of the property 
in favour of his two wives in lieu of their dower debt. The 
ladies thereafter hypothecated the property to one Lallu 
Mull. Ghulam Mustafa signed this bond on behalf of 


the ladies, and he ‘and his sons attested it as marginal 


witnesses. The ladies subsequently sold the property, on the 
22nd July, 1896, to plaintiff No. 1, and the mortgage was” 
discharged. The defendant appellant Mutsaddi Lal held a , 
decree under section go of the Transfer of Property Act 
against the heirs of Ghulam Mustafa, in execution of which 
he purchased at auction-sale the property on the 25th April, 
1902, and obtained possession on the 3oth July, 1907. The 
plaintiffs thereupon brought this suit for recovery of posses- 
sion. The defence, inter alia, was that sale-deed in favour ` 
of the wives was fictitious, as already found, in a former 
litigation. Both the lower courts held that it was not open 
to the defendant, who was the auction-purchaser of the rights 
of the heirs of Ghulam Mustafa, to raise this plea against 
the- validity of the sale-deed executed by Ghulam - Mustafa, 
and they decreed the suit. The defendant preferred a second 


p 


appeal. 
Tej Bahadur Sapru, (with him Lalit Mohan Banerji), ir 
the appellant :—The atiction- purchaser is not estopped from 
pleading that the sale-deed executed by Ghulam Mustafa 
was fictitious. A purchaser at an execution sale is not as 
such the “ representative” of the j udgment-debtor within 
the meaning of s. 115 of the Evidence Act. 
Lala Par bhu Lal x. J. Mylne, [1887] I. L. R., 14 Cal., 401, at 411-413. 
[STANLEY, C. J.—The case of 
Sarat Chunder Dey v. Gopal Chunder Laha, [1892] I. L. R., 20 Cal., 
296. P. C., ~ 


is directly against you.] 
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. -The facts of that case were different. There the vendee 
from the son at a private sale sued the auction-purchaser 
at an execution-sale of the rights of the mother, the genuine- 
ness of the transfer. It was held that as the son would 
be estopped, so his vendee would also be estopped as being 
his representative. In the present case it is not the son’s 
private vendee who is being estopped, but the auction- 
purchaser of his rights at an execution-sale. 


The authorities make a distinction between the case of a 
vendee at a private sale and that of an auction-purchaser at 
‘an execution-sale ; and, again, between the cases of auction- 
purchasers at sales held in execution of a mortgage-decree, 
and of a simple money decree, 1espectively. 

Lala Pa bhu Lal v. /. Vylne, (cited above), ‘at 412, 413. 7 
I also rely upon the cases of 
Richards v. Johnston, [1859] H. & N., 660, 
Dinendronath Sannial v. Ram Kumar Ghose, [1880] I. L R., 7 Cal, 
107, 118, P. C. 
both of which are referred to in the case in I. L. R., 14 Cal., 
cited already ; and on the case of g 
Gajanan vasudev v. Nilo Sakharam, [1904] 6 Bom. L. R., 864. 
But in the case of f 
Prayag Raj v. Sidhu Prasad Tewari, [1908] I. L R., 35 Cal, 877, 
the rule laid down in I. L. R., 14 Cal., was departed from, 
although it did not overrule the earlier case. 

The ruling in 

wlahomed Mozuffer Hossein v. Kishori Mohun Roy, [1895) I. L. R., 
22 Cal, 909, P. C., 
would seem to be against me; but it is distinguishable 
from the present case. That was.a case to which s. 41 
of the Transfer of Property Act, would apply, and hot s. 
“115 of the Evidence Act. The exact circumstances are set 
forth at p. 919 of the report. In the present case there is no 
question as to the rights of an ostensible owner who is 
allowed.,by the real owner to deal with the property as if 
it were his own. It is not the case of the plaintiffs that they 
purchased in good faith from such an ostensible owner, but 
that their vendors were the real and full owners. If there is 


MUTSADDI LAL 
(iA 
DALEEP SINGH. 


any distinction between `s. 41 and s. 115, then this case is © 


clearly distinguishable. 
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[STANLEY, C. J.—But it does not appear that in that 
case the question of an ostensible owner was ever raised, 
The pleadings’seem to have been quite similar to those in 
the present case]. 


There the question of an ostensible owner was raised for 
the first time in High Court, which permitted it to be so raised ; 
and the Privy Council proceeded upon the finding of the 
High Court upon this point. : 


Section 41 has no application to the present case. The 
pleadings show that a case under that section was not intended 
to be made out, nor was sucha case present to the minds 
of the lower courts. The finding of the lower appellate 
court is not a good and sufficient finding for enabling the 
Court of Second Appeal to apply section 41. | ) 


[STANLEY, C. J —A good title once created by estoppel 
against Ghulam Mustafa and his heirs cannot be displaced 
afterwards. A good title having vested in the parchasers 
by reason of estoppel, the vendor had no subsisting title 
thereafter]. 


But the same was the case in I. L. Rọ, 14 Cal. Estoppel 
is purely a personal bar operating against the person whose 
conduct constitutes it; it does not create a title. 

Caspersz, Modern Estoppel and Res judicata, 3rd Edition, p. 175. 

Then, the question of fictitiousness of the sale-deed is 
res judicata, as it has been concluded by & former judgment 
in a case in which the father of the present appellant, and 
the ladies, who were the predecessors in interest of the 
plaintiff, were all parties. 


The decision was in 1891, plaintiff purchased in 1896 ; 
his purchase can hardly be said to have been in good faith ; 
for the idea of a reasonable care is inseparable from “ good 
faith.” , 


Gokul Prasad, for the respondents :—The auction-pur- 
chaser is estopped to the same extent as the judgment- 
debtor would be. I rely upon the cases in L L. R, 20 
Cal., and 35 Cal, respectively, already cited. The case in 


“IL. R, 14 Cal., is no longer good law in view of these later 


cases. I also rely upon the case of 
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. Tulsi Ram v, Mutsaddi Lal, [1904] S. A. No. 325 of.1902, decided 
~ on 15th August, 1994,° 
which is a direct authority in my favour. 

There is no justification for limiting the meaning of the 
word “representative” in s,115 of the Evidence Act to 


2 


a 


, 


private purchasers alone. 


‘The utmost rights which an auction-purchaser can claim 
areto obtain the right, title and interest of the judgment 
debtor as they stood at the date of the attachment. In the 
present case at the date of the attachment there was no 


title left in the judgment- -debtors.. 


The facts of the case are such that there can be no ġues- 
tion that Ghulam Mustafa and his heirs would “be: estopped 
from denying the title of the ladies ; ‘the defendant is 
equally estopped as being their representative. 4 


© BLAIR AND BANERJi, JJ.—The suit out of which this appeal arises 
was brought under the following circumstances. One Ghulam Mustafa 
was indebted to the original plaintiff Nand Ram on two accounts ; frst, 
he owed to the plaintiff some money due upon the basis of account books ; 
secondly, he was indebted to him under a mortgage executed on the 17th 
of November, 1886. Nand Ram first obtained a decree for the money 
debt, and in execution of that decree, caused certain house property to be 
attached as the property of Ghulam Mustafa. In the meantime, on the 
23rd of August, 1889, Ghulam Mustafa had executed a sale-deed of some 
of the property in favour of his two wives Kulsum and Aziman, ostensibly 
in lieu of their dower. These ladies objected to the sale of the property 
which Nand Ram had caused to be attached in execution of his money 
decree, but their objections were disallowed. Thereupon they brought a 
suit to have their rights declared on the basis of the sale-deed, but that 
suit was dismissed on the 1oth of February, 1901, the Court holding that 
the sale-deed on the face of it was a fictitious and colourable transaction. 
One of the properties comprised in that sale was the village Khindaura, 
which is in dispute in this sut. Oa the 29th of October, 1901, the two 
ladies sold it to Net Ram and others. Ghulam Mustafa, 1t is said, 
assented to- that sale and attested the sale-deed as a witness. A suit for 
pre-emption was brought by one Dildar Ali in 1espect of this sale, and he 
got a decree on the 5th of May, 1892. Subsequently on tke 16th of March, 
1895, he sold the property to the defendants appellants before us. Nand 
Ram brought a suit against Ghulam Mustafa for sale under the mortgage 
executed in his favour in 1886 and obtained a decree. In execution of that 
decree he caused the mortgaged property to be sold, but the proceeds’ of 
the sale being insufficient to discharge the mortgage, he applied for and 
obtained a decree under section 90 of the Transfer of Property Act. In 
execution of that decree he caused the village Khindauia to be attached 
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The mortgagee (our predecessor in interest) was no party 
to the decree of 1891. A decision between the mortgagor 
and a third person cannot operate as res judicata as against 
the mortgagee. The transfer of 1895 was made only to pay off 
the earlier mortgage and no question of res judicata arises. 
As to the scope of s. 41, I refer to 

Gour, Law of Transfer in British India, Third Edition, Vol. 1, 

P. 376. 

The facts of the case, as found, sufficiently prove our good 

faith. 


Tej Bahadur Sapru, in reply :— a 
S. A. 325 of 1902 is distinguishable. 





vis thé property of his debtor Ghulam Mustafa. The appellants here 


successfully intervened in the execution proceedings. The presént suit 
was thereupon brought by Nand Ram for a declaration that the property 
was the property of his debtor Ghulam Mustafa and was liable to sale in 
execution of his decree. ‘Lhe court of first instance decreed the'claim and 
that decree has been affirmed by the lower appellate court. Both courts 
hold that as the sale-deed in favour of Kulsum and Aziman has been 
declared in the previous litigation between them and the plaintiff to be 
a ‘fictitious transaction, the defendant appellants denving their title from 
the two ladies, cannot set up their right agunst the plaintiff. In so 
holding the courts below have overlooked one fact, the determination of 
which is, in our opinion, very material. It 1s this ; assuming that the two 
ladies Kulsum and Aziman had no right to the property, and that the 
sale-deed in their favour was nominal and fictitious, if the sale by them 
to Net Kam was brought about by Ghulam Mustafa who was the actual 
owner of the property, and if Net Ram purchased the property for con- 
sideration upon representations made to him by Ghulam Mustafa, the 
latter would be precluded from setting up hus utle against Net Ram, and 
the sale to Net Ram would have the effect of conveying to him the 
interests of Ghulam Mustafa winch the latter had purported to convey by 
the fictitious sale-deed to his two wives. If Ghulam Mustafa has thus 
ceased to have any interest in the property, the plaintiff, as the creditor of 
Ghulam Mustafa under a decree under section go of the Transfer of Pro- 
perty Act, cannot proceed against the property now in the hands of the 
successors in title of Net Ram. It was thus very material for the purposes 
of the suit for the courts below to determine whether Net Ram was a 
purchaser for valueand whether-the sale to him was made with the assent 
of and upon representations made to him by Ghulam Mustafa. That 
issue the court below has failed to determine. We refer it to the lower 
appellate court under section 566 ot the Code of Civil Procedure. The 
court will take such additional evidence as may be necessary, and on 
return of the findings ten days will be allowed for objections.. 


ha 
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“As to estoppel, Talsoreferto =: 
Taylor on Evidence, gth Edition, Vol., 1. p, 88. 

‘The judgment of the court was delivered by 

STANLEY, C. J. :—The learned advocate for the appellant 
has addressed us at considerable length and laid before us 
all the facts of this case ‘and also cited a number of autho- 
tities bearing upon the questions to be decided in the appeal. 
The facts are sufficiently stated in the clear and lucid judg- 


‘ment of the lower appeallate court, and it is unnecessary 


here to recapitulate them. We think that the decision arrived 
at by that court is not open to objection. ; 

The facts are substantially the same as those to be found 
in the case of Mohamed Mosuffer Hossein ‘and another v. 
Kishori Mohun Roy and others (*). No real distinction are 
we able to discover between the case before us and that 
case. It is so far as we are aware the latest pronouncement 
by their Lordships of the Privy Council upon the question 
which is now before us. In tliat case the plaintiffs “and the 
defendants, holding separate decrees against the same estate 
had by leave of the court purchased the estate in execution. 
Both parties claimed proprietary right and possession, the 
defendants holding the latter. The first of the decrees in 
date was the plaintiffs which was a simple money decree 
against the representatives of the deceased owner of the 
property, which before them had been mortgaged to the 


_ defendants by his’ widow. The plaintiffs obtained only 


the equity of redemption, their purchase having been of the 
right, titlé and interest of the judgment-debtors. The mort- 
gagees. shaving got a decree upon their’ mortgage against 
the widow, pighaska at a sale in execution and defended 
the possession which they had obtained. It was held that 
the defendants in whose favour the decree had been made 
upon a dona fide mortgage, without notice that the mortgagor 
had only been holding enami for her husband, had the 
better title ; that the High Court had rightly disallowed an 
objection taken by the plaintiffs that, this defence, as dis- 
tinguished from the defendants’ answer that the widow was 
the real owner, had not been set úp or decided. in the court 
of first instance ; and it was further held that the owner 
(1) [1895]-I. L. R. 22, Cal., 909. 
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having in his lifetime authourized his wife to hold herself 
out as propfietor in her own right, could not have. succeeded 
in a suit to disentitle the mortgagees without proving that 
they either had taken the mortgage with direct or con- 
structive notice of the real title or that they had been put upon 
enquiry which would have led to discovery of the real title ; 
that the same principle applied to the plaintiffs, who had 
purchased his right, title and interest, and that they were 
bound equally with him. In the case before us it is said 
that reliance was not placed by the plaintiffs upon the pro- 
visions of section 41 of the Transfer of Property Act, and that, 
that being so, the Court ought not to decide the case in view 
of that section, without giving the defendant an opportunity 
of having it determined by the court below whether the 
tran-fer to the plaintiffs was made after taking reasonable 
care to ascertain that the transferor had power to make the 
transfer and that the transferees were acting in good faith. 
From the findings of the court below it is clear that the 
plaintiffs did take reasonable care to ascertain that the 
transferors had power to make the transfer now impeached, 
and also that they acted in good faith. Not merely did the 
ostensible owners, the widows of the original owner, execute 
the transfer, but their-two sons took an active part in the 
negotiations for the transfer and in its completion. We ‘think 
therefore, in view of this fact, that the courts below were 
justified in the conclusions at which they arrived. 

We have also the authority of a decision of a Bench of this 
Court in the unreported case of Tulshi Ram v. Mutsadi Lal, 
S. A. No. 325 of 1902 decided on the ist of August 1904. * 
That case arose out of transactions similar to the one before 


t us, and supports strongly the view which we have formed in 


this case. We therefore dismiss the appeal with costs. 


B. K. M. Appeal dismissed, 
° See foot-note, p. 971 ante. 
iN. B. —Cf. Hoorbai v, Aishabai, 12 Bom. L. R., 457 ; also article on 
“ Privity of Estate between a Judgment-debtor and the execution 
purchaser ? in 19 M. L. J., 323. —ED. 
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JWALA PRASAD 
versus 


JANKI KUAR* 


Hatdu Law—Partition—Severance of interest— Agreement to hold property 
in defined shares—Claim by mother—Reversionary heir brought upon 
the record as her representative—Mothers right not established— 
Dismissal of suit. 


_ Where two brotheis agreed among themselves to hold their father’s 
property in defined shares, the property ceased to bear the character of 
undivided property although there was no actual partition. A severance 
of the joint nature of family property took place within the rule laid down 
in Appovier v. Rama Subba, 11 M. 1. A., 75 


A died leaving’ two sons X and G, a daughter £ anda widow D. & 
and G died leaving widows, X dying before G. After the death of Gs 
widow, D sued the widow of Æ for possession on the ground that the 


brothers were separate and she inherited the property as G's heir. In_ 


the alternative she claimed a thiid share which she said she was entitled 
to.on partition between X and G. D died pending the suit and the’ rever- 
sionary heir of G and Z claimed the property. It was held that K and 
` G were divided brothers. He/d also that D had no right to succeed and 
_ the reversionary heirs’ claim was bound to fail. 

FIRST APPEAL from a decree of B. J: Dalal, Esq., District 
Judge of Mainpuri. 

Suit for possession. 


The material facts will appear from the judgment. 
` The court below dismissed the suit. 
The plaintiff appealed. =~ : 
Moti Lal Nehru (with him Baldeo Ram Dave), for the 
appellant. 


. Jogendra Nath Chaudrt, for the respondent. 


The judgment of the Court was delivered by 


BANERJJ, J.—This appeal and the connected first appeal 
No. 231 of 1906 arise out of a suit brought by Mussam- 
mat Duni Kuar for possession of property which she alleged 
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she had inherited from her son Gurdyal. She was the widow 
Tewari Jwala Prasad who died in 1869, leaving him surviving 
his widow Duni Kuar, two sons, Kalka Prasad and Gurdyal, 
and a daughter Laraiti Kuar, who is one of the appellants in 
the connected appeal No. 231. Jwala Prasad was one of the 
three sons of Kushal Singh, the other sons being Darvao Singh 
and Umrao Singh. Daryao Singh had a son Jaswant Singh but 
with his branch of the family we ate not concerned in this 
appeal. Umrao Singh’s son was Gandharp Singh and it is 
asserted by the appellant Jwala Prasad that he was adopted to 


-Gandharp Singh. In first appeal No. 173 of 1908, decided on 


the 15th of December, 1909, we held for the reasons stated in 
the judgment in that case, that Jwala Prasad was validly 
adopted. For the same reasons we hold in this case that he 
was so adopted and must be treated as the adopted son of” 
Gandharp Singh. Of the sons of Tewari Jwala Prasad, Kalka 
Prasad died on the 23rd of April, 1893, leaving a widow Janki 
Kuar who is the principal defendant in this case. Gurdyal 
Singh died about 4 months afterwards, that is,on the 7th of 
August, 1893, his widow Musammat Raniji died in 1899. The 
pedigree of the family is thus set forth in the judgment of the 
court below :— 7 


Khushal. 
| : 
7 - 
Jwala Prasad Daryao. U mrao. 
=Duni. | `~] 
| Gandhrap. 
( | àl Jaswant. 
Kalka Sarsuty, Gurdial Jawala Prasad, 
=Janki. daughter = Raniji. adopted. i 


The suit which has given rise to this and the connected 
appeal was brought by Duni Kuar on the allegation that the 
two brothers Kalka Prasad and Gurdyal Singh were members 
of a-joint family; that upon Kalka Prasad’s death Gurdyal 
by right of survivorship succeeded to the whole of the pro- 
perty ; that afte: his death his widow inherited it and upon 
the widow’s death she, Duni Kuar, as his mother inherited 
it. She asserts that Janki Kuar had no interest in 
the said property and that she is in unlawful possession 
of a half share. Duni Kuar accordingly prayed for a declara- 
tion that Gurdyal and Kalka Prasad were members of a 
joint family and that she is by right of inheritance to her 
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son Gurdyal the ‘owner of that property ‘and she claimed 
possession of a half share of ‘the property now in the pos- 
session of Janki Kuar. The’ plaint contains an allega- 
tion- to the effect ‘that if it, was found that a partition, had 
taken place bztween the brothers,-she as the mother of the 
two brothers obtained a third share under the partition and 
was therefore entitled to recover from the defendant Janki 
Kuar; a sixth share of the property being the difference 
between a third share and a fourth share of which she, Duni 
` Kuar was in possession. Accordingly ‘in the alternative she 
claimed possession of a sixth share. There. were other 
prayers in the plaint to which we need not refer for the 
purposes of these appeals. 


The court below held that the two brothers Kalka Prasad 
‘and Gurdyal were separate, that Janki Kuar inherited a half 
‘share of the property being the share of her husband, that 
-Duni Kuar got no share under partition and that her claim to 
‘athird share is not maintainable and is also barred by limita- 
‘tion. That court accordingly dismissed the suit on the 7th of 
February, 1906. ‘Duni Kuar having died after the decision of 
‘the suit, that is on the 18th of April, 1906, this appeal No. 73 
-of 1910 has been preferred by the minor Jwala Prasad and 
he claims as the adopted son of Gandharp Singh to be the 
next reversioner to the estate after Duni Kuar’s death. The 
-connected appeal No. 231 of 1906 has been preferred by 
Musammat Laraiti Kunwar, the daughter of Duni Kuar, and 
-her sons on) the allegation that Duni Kuar obtained a share 
- in the property under a partition between her sons; that the 
property so acquired was her stvidhan and that it passed on 
her death to her (Laraiti Kuar). 


The main question ‘in this appeal (No. 73 of 1910) is 
‘whether the two brothers Kalka Prasad and Gurdyal Singh 
“were joint or separate. If they were joint the whole property 
passed to Gurdyal Singh by right ‘of survivorship and after 
thie death of his widow, to Duni Kuar and upon her death it will 
go to Jwala Prasad, the appellant who is the adopted son of 
‘Gandharp Singh and the next reversionary- heir. If on the 
other ‘hand the .brothers were separate the half share in dis- 

pute passed to Janki Kuar. and Duni Kuar had no right to it 
and the appeal of Jwala Prasad must fail. For the purposes 
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of this appeal, therefore, the only question which we have 
to determine is whether the two brothers Kalka Prasad. and 
Gurdyal Singh were joint or separate. 


The allegation on behalf of Janki Kuar is that a separa- 
tion took place between the two brothers in 1870 when an 
arbitration award was made and that subsequently there was 
an actual partition between them in 1891. The lower court has 
found that there was no partition in 1891, but that under the 
arbitration award of the 17th of April, 1870, the shares of the 
two brothers were defined and it declared that this -had the 
effect of causing a separation of the joint family. On the point 
last mentioned we do not agree with the learned Judge. It 
appears that afterthe death of Tewari Jwala Prasad, the hus- 
band of Duni Kuar, a reference to arbitration was made by 
the members of the three branches of the family of Kushal 
Singh, the two sons of Jwala Prasad who were at the time 
infants in arms being represented by their mother Duni Kuar. 
The arbitrator, Pande Sundar Lal, by his award divided-the 
property into three shares giving to the sons of Jwala Prasad 
a third share. There was no division of that share between 


the sons of Jwala Prasad cuter se. This award therefore had 


not the effect of causing a separation between the sons of Jwala 
Prasad. In this respect this case is similar to that of Durga 
Dei v. Balmakund and another (1). After considering the evi- 


-dence, which was laid before us at length, we have come to the 


conclusion in concurrence with the court below that there 
was no actual partition by metes and bounds between Kalka 
Prasad and Gurdyal Singh. We are, however, of opinion 
that a severance of the joint nature of the family took place 
within the meaning of the rule laid down by their Lordships 
of the Privy Council in the well-known case of Appovier V: 
Rama Subba Aiyan (2) The evidence establishes beyond 
doubt that the two brothers agreed among themselves to hold 
their father’s property in defined shares and that therefore 
the property ceased to bear the character of undivided pro- 
perty, although there was no actual division of it. It appears 
that during the minority of Gurdyal his brother Kalka Prasad 
was appointed his guardian. Gurdyal after attaining majority 

(1) [1906] I. L. R., 29 All, 93. 

(2) [1866] 11-Moore; 1. A., 75. - 
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filed an application on the 12th of January, 1892, in which he 
' stated that his minority had come'to an end on the 12th of 
June, 1891, that he no longer required the help of a guardian 
and would himself look after his business, that he had taken 
an account of the profits of the villages from his guardian 
and that he had taken possession of the villages and houses 
to the extent of his share. (See No. 34 of the record). On the 
11th of January, 1892, Kalka Prasad filed an application in 
which he stated that Gurdyal Singh had received possession 
of the houses and villages etc., from him after having taken 
an account of profits etc., and that he had “now got posses- 
sion of his share in every way.” These documents show that 
the two brothers had defined their shares and that each of 
them had taken possession of his own share, although they had 
not actually divided the property. We further find that 
on the 8th of February, 1892, a deed of agreement (No. 29 C. 
of the record) was executed by the two brothers and Jaswant 
Singh, their cousin, in which it was agreed that Kalka Prasad 
should take out of the income of the estate Rs. 215 and 
Gurdyal Rs, 185 per mensem for their food expenses etc. 
We also find that when after the death of Gurdyal a suit 
was brought by his widow Raniji against Duni Kuar: for 
possession of a part of the estate of her husband of which 
Duni .Kuar.had taken possession, it was stated by the 
pleaders of both the parties that a partition of property had 
‘been effected between Kalka Prasad and Gurdyal. Raniji, 
the widow of Gurdyal, in her plaint averred that the property 
of Gurdyal was separate and that he was a separated member 
of the family. Duni Kuar also in her written statement 
(para..2) admitted the partition but asserted that she had got 


a third share under it. It appears further that Kalka Prasad, 


and after his death his widow, his sister-in-law, and his 
“mother dealt with the property as if it were separate property 
and notasthe property of a joint undivided family. The 
evidence on the point is fully summarised in the judgment 
of the learned Judge and it is not necessary for us to refer 
to it in further detail, We hold in concurrence with the 
court below that there was a severance of the joint family 
sometime prior to 1892 and that the two brothers, Kalka 
Prasad and Gurdyal had before their death ceased to be 
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members of a joint Hindu family within the meaning of. the 
Hindu Law. Although there’ was no actual division of 
property between the brothers, there was such a division of 
right and change in the Status of the family as created a 
severance of the joint family and put an end: to the right of 
survivorship. The appeal therefore fails. We accordingly dis- 
miss it with costs including fees on the higher scale, 


Appeal dismissed. 


BETI KUAR AND OTHERS. 
versus : 
JANKI KUAR AND ANOTHIER* 
Hindu Law—Mitakshara—Partition—Mother’s share on partition 

between sons—Mere severance of interest—Mothers right to share. 

Under the Afiteksara Law on a partition being made among the 
sons, a mother is entitled to a share equal to that of a son but only in 
cases where the property is actually divided by metes and bounds. A 
mere severance of interest where no actual division of the property takes 
place does not confer on the mother a right toa share. Ganesh Dutt v. 
Jewach, I. L. R., 31 Cal., 262, P. C, distinguished. : - 

FIRST APPEAL from a decree of B. J. Dalal, Esq., District 
Judge of Mainpuri. . 
Suit for possession. 
The material facts will appear from the judgment, 
The court below dismissed the suit. 
The plaintiff appealed. 
M. L. Agarwala (with him W. Wallach), for the appellants, 
Sundar Lal (with him J. N. Chaudri), and Gokul Prasad 
for the respondents. 


_, The judgment of the Court was delivered by 

' BANERJI, J.—The facts of this case are stated in the judg- 
ment just now delivered in F. A. No. 73 of r910.}' The conten- 
tion on behalf of the appellants is, that as there was a partition 
between the sons of Duni Kunwar she as their mother acquired 
a third share in the property, that ‘such share was; in accor- 
dance with the rulings of this Court, her st#77d¢han and passed 


® F. A. No, 231 of 1906, t See page 975 ante,” — 
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on her death to her personal- heir, namely, the appellant 
Laraiti Kunwar and that the appellant is entitled to a decree 
fora one sixth share claimed in the alternative by Duni 
Kunwar in the second ‘prayer of her plaint. In -our opinion 
this contention is without force. As we have stated in our 
judgment in First Appeal No. 73 of 1910, there was no actual 
partition between the sons of Duni Kunwar, although by 
reason of the arrangement under which they held the property 
after Gurdyal Singh had come of age, there was a disruption 
of the joint family within the meaning of the rulings of their 
Lordships of the Privy Council. Indeed it was never asserted 
that-a third share: was assigned to Duni Kunwar at any. such 
partition. On the contrary, under an agreement dated the 
8th of September, 1893, entered into between Duni Kunwar 
and the two widows of her sons, the name of Janki Kunwar 
was to be recorded in respect of a half share, that of Raniji 
in respect of one fourth, and that of Duni Kunwar in regard 
to the remaining one-fourth. This agreement negatives the 
allegation that Duni Kunwar obtained a third share by parti- 
tion. No doubt under the AMéztakshara upon a partition 
being made by sons after the death of their father the mother 
is entitled to a share equal to that ofa son. But we are of 
opinion that she would obtain such a share only if an actual 
partition took place between the sons, The text of Yajanval- 
kya on this point is this :—“ Of heirs dividing after the death 
of the father, let the mother also take an equal share 
(Mitakshara, chapter I, section 7, para. 1,).” This in our 
opinion- implies an actual division of the family property, 
that is, a completed ' partition under which there is .a 
‘division of interest as well as-separate possession. We do 
not think that a mere severance of interest where no actual 
division of the property takes place confers on the mother 
a right to a share equal to that of each of her sons. It has 
been held that a mother has no right to compel a partition. 
See Bilaso v. Dina Nath and others (*). 1t is only when 
the sons, actually divide the property and effect a com- 
plete partition that the mother can get a share. There 
is nothing in the Mztakshara from which we may infer 
that upon a mere severance of the joint status of a Hindu 


(1) [1880] I. L. R, 3 AML, 88. F' B. 
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family a mother can .claim a share, As there was no 
such partition in the present case, Duni Kunwar never 
obtained a share. [t is true that her name was recorded in 
regard to fourth share after the death of her sons but that 
was with- the consent of the sons’ widows and not by reason 
of her having obtained a share upon a partition between her 
sons. Further, even if it be assumed that she became en- 
titled to a third share when her two sons agreed to hold the- 
property in defined shares, as this severance of interest .took 
piace some time prior to 1892, that is more than 12 years 
before the .institution of the suit, her right tothe share has 
clearly become ‘extinct by the operation, of limitation. 
The learned counsel for the appellants has relied upon, the 
decision of the Privy Council in Ganesh Dutt Thakoor v. 
Jewach Thakoorain (1). That case has in our opinion no 
bearing on the présent question. In that case when a suit 
was brought for partition of the share of a son it was held 
that at such a partition the mother would get a share, and her 
share was assigned to her although she had not obtained it 
before. That case therefore does not help ‘the. appellants. 
Moreover, under the agreement of the 8th of September, 1893 
referred to above, Duni Kunwar acquiesced in the arrange- 
ment where a fourth share was assigned to her and as she 
was admittedly in possession of a fourth share at the date of 
the suit she had no cause of action, For these reasons we 
hold that the suit brought by her was bound to fail and has 
been rightly dismissed by the court below, We accordingly 
dismiss this appeal with costs including fees on the higher 
scale.’ Janki Kunwar and Shyam Bihari respondents will 
get separate sets of costs. ° 

Appeal dismissed. 


* 


(1) [1903] L L. R., 31 Cal., 262, P. ©. 


VOL víl HIGH COURT ‘983 


MUHAMMAD ALAM -> 
4 : l l versus i 
KING EMPEROR. - 
Bengal Regulation (VI of 1825), section a—Fine imposed by Joint Magrs- 


,  trate—Legality of —Criminal Provedure Code (Act V of 1898), section 
i # 5—Power of Sessions Judge to make reference. 


qq} 


It is only the Collector who can take action and i impose a fine under 
the Bengal Regulation VI of 1825. Where the District Magistrate made 
‘over a proceeding under the Bengal Regulation to'the Court of the Joint 
Magistrate, Ae/? thatthe Joint Magistrat@ had no Jurisdiction to proceed 
under section 2 of the Regulation. 


f Where under such circumstances the Joint Magistrate proceeded 
with the proceedings under section 2 ofthe Regulation VI of 1825, which 
he had no jurisdiction to do, žel that as he dealt with the case as a 


Magistrate, the Sessions Judge could take action under section 435 
Criminal Procedure Code. 


CRIMINAL Reference made by Muhammad Ishaq Khan 
Esq., Sessions Judge of Farrukhabad. , 
_ Proceedings under section 2 of Bengal Regulation VI of 
1825. 
-The material facts appear from the judgment, 


Pearey Lal Banerji (with him Satya Chandra Mukerji and 
Muhammad Ishaq), for thé applicant. 


R. Matcomson (Assistant Government ‘Advocate), for the 
Crown. 

The following order was passed by 

CHAMIER, J.—This isa reference by the Sessions Judge of 
Farrukhabad in which he recommends that an order of the 
Joint Magistrate of Farrukhabad ordering one Muhammad 


Alam to pay a fine of Rs. 50 under section 2 of Bengal Regu-. 


Jation VI of 1825 be set aside. The case was taken up at the 
instance of the Sub-Divisional Officer on whose report the 
District Magistrate directed that Muhammad Alam should be 
prosecuted under the section of the Regulation mentioned 
above. The case was made over to the Joint Magistrate by the 
District Magistrate who was also of course the Collector of the 
“© Cr, Ref. No. 328 of 1910. 
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district. 
the Collector or other officer acting in that capacity ‘that can 
impose a fine under that section. Section 4 provides for the 
levying of fine by the Collector as if it were arrears Of public l 
revenue, and section 5 of the Regulation gives a ‘right of 
appeal to the Boaid of Revenue. It seems to be quite clear 
that préceedings cannot be ‘taken under the Regulation by a 
Magistrate as such. The Joint Magistrate was not a Collector 
or other officer acting in that capacity within the meaning of 
the Regulation, and therefore had no jurisdiction under that 
section, But as he dealt with the case as a Magistrate, the 
Sessions ‘Judge was entitled to deal with the case under 
section 435 of the Code of Criminal Procedure and this Court 
has power to set aside the ordervof the Joint Magistrate. The 
order of the Joint Magistrate is therefore set aside as having 
been ‘passed without jurisdiction. The fine, if realised, will 

' be refunded. 


According to section 2 of the Regulation it is only 


Order set aside, 


KANHAYA LAL 
versus 


. CHHIDA SINGH AND OTHERS. *- 


Vortgage—Prior mortgagee accepling a Zur-i-peshgi lease — Priority 
over subsequent mortgagees—Intention to keep alve the prior morigage— 
FHfolding.it up as a shield. 

Where a prior mortgagee obtains a decree upon his por mortgage 
and in lieu of the amount of that decree he obtains a subsequent mort- 
gage, of the same property from the mortgagor, the prior mortgage enures 
to his benefit arid he can hold it up as a shield against a puisne mort- 
gagee whose mortgage is of a date subsequent to that of the prior mort- 
gage. 

If it is to the benefit of the prior mortgagee to keep alive that mort- 
gage, it would. be presumed that he kept it alive. The mere fact that a 
sar-tpeshgi lease was executed does not indicate a contrary intention, 
Shyamlal v. Bashiruddin, 1. L. R , 28 All., 778, applied. 


* S. A. No. 26 of 1910, 
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SECOND APPEAL from a decree of D. R. Lyle, Esq., 
District Judge, of Aligarh affirming the decree of Khwaja 
Abdul Ali, Mnnsif of Jalesar. 


Suit for sale on foot of two mortgages, 

. The material facts were as follows :— 

` Hira Singh and Gambhir Singh executed a simple mort- 
gage in favour of Ganga Ramin 1870. In 1876 the same 
mortgagors jointly with others executed another mortgage of 
the same property in favour of Panna Lal. Ganga Ram 
brought a suit for sale on foot of his mortgage and he 
obtained a decree on June 21, 1884. In satisfaction of this de- 
cree Hira Singh and Gambhir Singh executed two mortgages 
in favour of Ganga Ram on November 28, 1890, namely, one 
in the form of a sar-t-peshg? lease for Rs. 409, and another, 
in that of asimple mortgage, for Rs. 95, made up of Rs. 80 
on account of the former mortgage and Rs. 15 in addition. 
The zar-z-feshgi lease provided that in the event of the mort- 
gagee not obtaining possession of some property not previously 
mortgaged he would be entitled to recover his money from 
the property originally mortgaged in 1870. It was further 
provided that the property covered by the original mortgage 
deed would remain hypothecated. Ganga Kam not having 
obtained possession as agreed brought the present suit on 
foot of his mortgages of 1890 for sale of the mortgaged pro- 
perty. Among other pleas which were decided against them, 
the defendants Chhida Singh and others contended that 
the mortgages in favour of the plaintiff were not entitled to 
priority over their mortgage of 1876. Both the courts 
below decreed the suit but relying upon the case of Wakra 
Ram v. Moti Ramm, in [1906] 26 A. W. N., 191, held that the 
plaintiff's mortgages must be deemed to be subsequent to the 
mortgage in favour of the contending defendants, 

The plaintiff appealed. 

Gulzar? Lat, for the appellant :—The mortgages in favour 
of the plaintiff are to be considered as prior to the mortgage 
in favour of the defendant. They are in substitution for his 
previous mortgage, and in a case like this it is always a ques- 
tion of intention whether the mortgagee desires to forego the 
benefit of his previous mortgage, or desires to retain it. The 
best index to discover that intention is the deed itself and in the 
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present case the intention to keep alive the earlier - mortgage 
is manifest from the language of the document. The view 
taken by the courts below, that the mortgagee by having ob- 
tained a deciee upon his mortgage and taken another mort- 
gage instead has extinguished the previous mortgage, is 
erroneous on principle. The authority of 

Nakta Ram v. Moti Rant, [1906] 26 A. W. N., 191 i 
is against the contention on behalf of the appellant but the 
principle of that case is oppose | to that enunciated in 

Svam Lal vy. Rastar-uddia, |1906] l. L R. 28 AN., 778. S 

In that case an order absolute for sale had been-passed ; 
a third person got the sale set aside under section 310 A. 
of the Code of Civil Procedure, 1882, and then obtained a 
mortgage in his favour. It was decided that the incumbrance 
for which the sale had been ordered enured for his benefit: 
The mere fact that a decree is passed does not alter the posi- 
tion. Itis simply a case of novation of contract and there 
is no presumption about waiver of the popr charge arising 
from this circumstance. 

Ghose, Zaw of mortgage, 3rd ed., p. 547- ; : 

The benefit of the prior security cannot be lost unless 
there is an express intention to extingnish the mortgage. 


[STANLEY, C. J.— Does the fact that the money is‘advanced 
by the mortgagee himself differentiate the case from one where 
a third party advances the money? Have you any authority ? } 

That fact makes no difference. The position is supported 
by - 
Alangaran Chetti v. Lakshmanan Chetti, (1896) 1. L. Rọ, 20 Mad., 274. 
Purnamal Chund v Venktasubbarayalt, [1897] 1 L. R., 20 Mad, 486 

Govind Prasad, for the respondent :—So far as reported ~ 
cases go they show that the question is purely one of inten- 
tion whether the prior charge was kept alive or extinguished. 

Mohesh Lal x. Mohant Bawan Das, [1883] LL R , 9 Cal., 961, 976, P.C 
In the present case if the findings be referred to, it wil] 


appear that the court has found a total absence of such inten- 
tion. i 


[BANER]I, J.—The intention will be presumed if.it be for 


the benefit of the mortgagee, The finding cannot be a find- 
ing of fact]. 
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There are circumstances which go to show that the prior 
security was waived, e. g., the mortgagee allowed a decree to 
be passed and then changed the nature of his security by 
taking a zar-t-peshg? lease. 

[BANERJI, J.—Is not there a condition in the bond that 
the original property would remain hypothecated ? Does not 
that give a clue to finding out the intention of the parties ?] 


That may be so. [It is submitted that to allow priority to 
the plaintiff at this distance of time when an enormous amount 
has accumulated by way of interest would work considerable 
hardship so far as the defendants are concerned, the more so, 
as in the suit upon the bond of 1876 they were not madea paity 
and given an opportunity of redeeming the mortgage at that 
tinie. At all events interest at the contractual rate should not 
be awarded to the plaintiff. 

Gulzari Lal was not heard in reply. 


The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises out of a suit brought by 
the plaintiff appellant for sale upon two mortgages executed 
by Hira Singh and Gambhir Singh on the 28th November, 
l 1890. On the 16th of December, 1870, those persons bad 
executed a mortgage in favour of Ganga Ram, the predecessor 
in title of the plaintiff and the property now sought to be sold 
was comprised in that mortgage. On the 21st June, 1884, 
Ganga Ram obtained a decree for sale upon the mortgage of 
16th December, 1870. A sum of Rs, 489 remained due on 
account of the decree so obtained and -accordingly on the 
28th November, 1890, Hira Singh and Gambhir Singh exe- 
cuted a zar-i-peshgi lease for Rs. 409 part of the said amount 
and they also executed a simple mortgage deed for Rs. 95 
which included Rs. 80 due upon the decree. These are the 
mortgages which the plaintiff seeks to enforce. Before the 
execution of these mortgages, ze, on 22nd June, 1876, Gambhir 
Singh and Hira Singh mortgaged the same property to 
Panna Lal who is now represented by Basdeo and others, 
defendants, third party. The only question which we have to 
determine is whether the plaintiff has priority over the inter- 
mediate mortgage executed in favour of Panna Lal for the 
amount of the decree of 1884 for which the mortgages of the 


28th November, 1890, were executed. The courts below have » 


CIVIL. 
1910 
KANHAYA LAL 
oO, 
CHHIDA SINGH. 


Banerpt, J. 


KANHAYA LAL 
V, 


CHHIDA SINGH. 
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held that Panna Lal’s mortgage has priority over plaintiff's 
mortgages and have ordered a sale subject to the payment of 
that mortgage. The correctness of this decision is impugned 
in this appeal and it is urged on behalf of the appellant that 
as the mortgages of 28th November, 1890, were effected in 
discharge of the decree obtained upon the earlier mortgage 
of 1870, the plaintiff can hold up that earlier mortgage as a 
shield against the intermediate mortgage, and is entitled to 
priority with regard to the amount of that mortgage. In 
our judgment this contention is well founded. There can be 
no doubt that if a prior mortgagee purchases the property 
comprised in his prior mortgage, he must, be deemed in the 
absence of anything to the contrary to have kept the prior 
mortgage alive and is entitled to priority over an intermediate 
incumbrancer. Itis equally clear, as held in- Shyam Lal v. 
Bashiruddin (+), that where a mortgage debt for the recovery 
of which a decree for sale has been -obtained is paid off by a 
third party who takes a subsequent mortgage, the prior mort- 
gage enures to the benefit of the subsequent mortgagee and 
he takes priority over andntermediate incumbrancer. ~On 
principle we can see no distinction between the case a 
a third person taking a subsequent mortgage for discharge 
of a decree on a prior mortgage, and the prior mortgagée 
himself obtaining a mortgage in lieù of the amount of 
his prior mortgage for which he has obtained a decree. In both 
cases it is to the interest of the holder of the subsequent mort- 
gage to keep the prior mortgage alive and it must be presum- 
ed that his intention was to do so. In Alangaran Chetti and 
another v, Lakshinanan Chetti (7), it was held that where a 
mortgagee subsequent to the execution of the mortgage deed 
takes another mortgage in renewal of the former deed he has 
priority over incumbrances subsequent to the first deed. In 
Purnamal Chund v. Venkatasubbarayalu (3), it was held that 
when a subsequent mortgage was made to discharge a subsist- 
ing prior incumbrance the fact that the said incumbrance had 
taken the form of a decree makes no difference on the ques- 
tion of priority.. We agree with these rulings and we are of 


(1) [1906] 1. L. R., 28 AIL, 778. 
(2) [1896] I. L. R., 20 Mad., 274. 
(3) [1897] I. L. R., 20 Mad., 486. TET 
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-opinion that where a prior mortgagee obtains a decree upon 
his-prior mortgage’ and’in lieu of the amount of that decree 
he takes a subsequent mortgage of the same property-from the 

“mortgagor, the prior mortgage enures to his:benefit and he 

-can hold.it up as a shield.-against a puisne mortgagee 
whose mortgage is of a date subsequent to that of the 
prior mortgage. We are therefore unable to-dgree with the 
view taken in the case of Nakta Rani: v. Moti Ram (+), if it 
was intended by that ruling to hold that the mere fact ofa 

‘decree having been obtained would deprive the prior mort- 
gagee ofthe priority which he would otherwise have. In this 

- case the learned Judge of the lower appellate court was of 

opinion that it would not have been the intention of the 
partiés at the time of the execution of- the mortgage deeds 
of-1890 to keep alive the mortgage deed of 1870. We do not 
agree with him. If it was to the benefit .of the. prior mort- 
gagee to keep alive the prior ‘mortgage and it is manifest 
that it.was undoubtly for his benefit to do so, it would be 
presumed:that he intended to keep the prior mortgage alive. 
The mere fact of his takinga zar-c-peshgd lease does not 
indicate a contrary intention. So far from his intention 
being not to kéep alive thé prior mortgage it appears from 


the terms ofthe zar-i-peshg? lease that it was his intention ` 


‘to keep it alive. It was provided in that document that in 
the event of possession not being delivered over of the 
property to which the ‘zar-c-peshgi lease -relates, the lessee 
would be entitled to recover. the amount secured by the lease 
- by- sale of the property which the decree of 1884 had directed 
to be-sold. We are’ accordingly of opinion that the 
plaintiff has priority over the mortgage ‘in’ favour of Panna 
Lal, in regard to the amount of the prior mortgage of 1870 
which was included in the subsequent mortgage made in 
1890. Panna Lal or his representative would be liable to 
the extent of the amount payable under the mortgage 
of 1870 for which the decree of- 1884 was passed and for 
interest at the rate allowed by that decree and they can 
redeem the plaintiffs mortgage upon payment of that amount 
only. Both parties are’ agreed thata sum of Rs. 689-3-0 
is the total amount payable under the prior mortgage for 


(1) . [1906] 26 A. W. N., 191. 


KANHAYA LAL 
Ua 
CHHIDA SINGH, 


KANHAYA LAL 


V. 


CHHIDA SINGH. 
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which- the plaintiff has priority over the mortgage of 1876 
executed in favour of Panna Lal. The decree of the court 
below should therefore he varied to this extent that the 
legal representatives of Panna Lal would be entitled to redeem 
the plaintiff upon payment to him of Rs. 689-3-0 and interest 
thereon at 6 per cent. per annum from the date of the suit till 
the date of payment. We accordingly set aside the decrees 
of the courts below and ın lieu thereof make a decree in the 
plaintiff's favour for recovery of the amount found to be due 
to him by the courts below upon his mortgage of the 28th 
November, 1890, and we declare that out of the said amount 
he has priority over Panna Lal fof Rs. 689-3-0 and for in- 
terest thereon at the rate of 6 per cent. per annum from the 
date of the suit till date of payment. We further declare that 
upon the defendants third party, the representatives of” 
Panna Lal, paying to: the plaintiff aforesaid the sum of Rs. 
689-3-0 together with interest-thereon at 6 per cent. per 
annum from the date of suit till the date of payment within 
three months from this date, the plaintiff will be entitled to 
pay on account of the mortgage in favour of Panna Lal dated 
the 22nd June, 1876, the amount due upon that mortgage 
as well as the aforesaid sum of Rs. 689-3-0 with interest 
as aforesaid within a further period of three months and 
upon such payment he will be entitled to bring to sale the 
mortgaged property for the amount so paid by him as well 
as the amount of his own mortgage, unless the said amounts 
are paid by the defendants other than the representatives of 
Panna Lal within a further period of thrée months. If the 
amount of his mortgage is not paid within the -period afore- 
said, he may, if he so chooses, sell the mortgaged property for. 
the amount of his mortgages of 1890 together with costs, 
subject to the mortgage in favour of Panna Lal for the 
amount due under that mortgage as well as the sum of Rs. 
689-3-0 aforesaid. Under the circumstances we make no 
order as to the costs of this appeal. 
J. P. Decree varied, 


i 
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mE T 
` <BHOLU AND OTHERS 
Versus = 


KING-EMPEROR.* 


Core of ‘Criminal Procedure (V of 1889), sections 195, 476—Indian Penal 
Code (XLV of 1860), sections 193, 211—Sanction to prosecute— Vague 
©- ovder—-Power of successor of Magistrate who tried case. 


Where an Officiating Sub-Divisional Officer has made an order 
under section 476, Code of Criminal Procedure, and then reverted as 
Deputy Magistrate, his saccessor, the permanent Sub-Divisional Ma- 
gistrate, has no authority to act under section 1950n the ground that 
his predecessor was subordinate to him; but he has power to act under 
that section because the offences were committed in his court though 
not when he was the presiding officer. i 


_ Where a Magistrate commenced proceedings under section 476, 
Code of Criminal Procedure, immediately after the dismissal of a com- 
_ plaint, his successor in office has power to continue the proceedings in- 
itiated by him. f Wa ‘ems * 50 


-- Where sanction to prosecute under sections 193 and 211, Indian 
Penal Code, has been given in very general terms and the accused are 
not, in a position to know what statements are alleged to be false, the 
sanction is objectionable on the score of vagueness. 


CRIMINAL REVISION against the order of F. C. Chamier 
Esq. J. C. S., Magistrate first class of Saharanpur. 


Proceedings for sanction to prosecute. 
The material facts will appear from the judgment. 
Nihal Chand, for the appellants. ; 
© R.Malcomson (Assistant Government “ Advocate), for the 
Crown. \ 


CHAMIER J :—On September the 20th, 1909, one Bholu 
filed a -complaint against Hira Chamar under section 379, 
I. P. C. in the court .of the -Sub-Divisional Officer at 
Roorkee, the presiding officer being then Chowbe Salig Ram, 

-In October, that officer dismissed the complaint as false and 
called upon Bholu and some of his witnesses to show cause 
why action should not be taken against them under section 

* Criminal Rev, No, 238 of 1910, 


CRIMINAL. 


1910. 


june, 10. 


CHAMIFR, J. 


Chamier, J. 


` 
CRIMINAL 
1910. 
BuoLuU 


Ve 
KInc-EMPEROB. 





Chamier, J. 
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476, Code of Criminal Procedure. Before the case came on 
for hearing Chowbe Salig Ram had reverted to his substantive: 
appointment as Deputy Magistrate in the district, and was 
succeeded as Sub-Divisional Officer by Mr. Chamier. The 
latter, after taking some evidence, came to the conclusion 
that he had no power to act under section 476, Code of 


“Criminal Procedure, but that he had power to act under 


section 195 (1) (4) of the same Code, being .of opinion, it 
appéars, that Chowbe Salig Ram was subordinate to him, 
within the meaning of that section; and he proceeded to` 
direct that Bholu should be tried under section 211, 
Indian Penal Code and his witnesses under section 211, 109, 
atid section 193 Indian Penal Code. Being of opinion that 
there was no court at Roorkee competent to try the case, he 
sent the case to the District Magistrate who made it over 
to Mr. Shaw, Magistrate, first class, at Saharanpur. On behalf 
of the accused objection was taken, before that officer, to the 
legality of the proceedings, firstly, on the ground that Mr. 
Chamier had no power to proceed under section 195, Code 
of Criminal Procedure, and secondly, on the ground that the 
sanction had been given in very general terms and the accused 
were not in a position to know what statements were alleged 
to be false, In particular it was pointed out that the order 


' was that they should be prosecuted in respect of a complaint 


dated September the 21st, whereas there was no complaint 
of that date. Mr. Shaw accepted these contentions and 
asked the District Magistrate to give fresh sanction. The 
District Magistrate refused. 

In my opinion itis quite clear that Mr. Chamier had no 
authority to act under section 195, Code of Criminal 
Procedure, on the ground that Chowbe Salig Ram was 
subordinate to him, see sub-section (7) of section 195. But 
he had power to act under section 195 because the offences 
were committed in his court though not when he was the 
presiding officer. His order is however objectionable on the 
score of vagueness, There is no complaint of September 
the 21st. The order does not show the statements in respect 
of which the witnesses are to. be prosecuted. It has been 
contended here that Mr, Chamier as Sub-Divisiénal Officer’ 
could not act under section 476, Code of Criminal Proce- 
dure; and that the only person who could act was Chowbe 
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Salig Ram. I cannot accept this contention. It has been CRIMINAL. 


held in I. L. R., 34 Cal., 551, by five Judges to one that the ` 1910. 
only person who can act under section 476 is the Magistrate 


BHOLU 
or Judge who tried the case, but that view was not accepted v 


by this Court in the case of Girwar Prasad v, K. E. (°). E NR 
As stated above, Chowbe Salig Ram commenced proceedings 
under section . 476. He did so immediately after the 
dismissal of the complaint, and I find it impossible to hold that 
his successor-in office had .no power to continue the proceed- 
ings initiated by him. I hold that Mr. Chamier had power 
to proceed either under section 195 or under section 476, 
but the order is open to thé second-objection stated by Mr. 
Shaw in his order of the 24th of March, 1910. I therefore 
set.aside the order of the Sub-Divisional Magistrate, 
dated the 11th‘of March, 1910 and direct him to take up the 
case under section 476, Criminal Procedure Code, and 
dispose of it according to law with reference to these remarks. 


i Application allowed, 
(1) [1909] 6 A. L. J. R., 392. 
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BHAGWAN SAHAI 


VEVSUS CRIMINAL 


KING-EMPEROR.* 1910. 


Code of Criminal Procedure (Act V of 1898)—~—Sureties for good behaviour July, 23. 
—Sureties living ten miles away—Friends of accused—Whether cx AMIER J 
proper sureties. i 


Unnecessary difficulties should not be thrown in the way of 
people`required to give security Where a man is called upon to produce 
persons who would be sureties for him and he produces them, Žełď that 
they should not be rejected merely on the ground that they lived ten 
miles away from him and were on friendly terms with him. 


CRIMINAL REVISION from an order of L, C. Porter, Esq., 
District Magistrate of Meerut. 
Proceedings for taking security to keep the peace, 


* Criminal Revision No. 330 of 1910. 
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Sanai The material facts will appear from the judgment. 
1910, W. K. Porter, for the applicant. 


BHAGWAN BAHAI R. Malcomson, (Assistant Government Advocate) for the 


kA 
KING-EMPEROR: ° Crown. 


_ The following jugdment was delivered by 


Chamiéy, J. a CHAMIER, J.—The ist and 2nd grounds taken in the 
application for revision are abandoned. The 3rd only is 
pressed. It is to the effect that the Magistrate acted wrongly 
in refusing to accept the sureties tendered by the applicant. 
The Magistrate appears to have refused the sureties on ‘the 
strength ofa statement by a Sub-Inspector of Police that 
they lived 9 or -10 miles’ from the applicant and were on 
friendly terms with him. If they were not on friendly terms 
with him, they would probably not have stood surety for 
him.’ I see no resason why, if otherwise fit, they should be 
rejected on the ground that they live 10 miles away. The 
applicant was not required to produce residents of his own 
village as sureties. I gather from the Magistrate’s order that 
he would not have rejected the sureties merely because they 
lived 10 miles away. Unnecessary difficulties should not be 
thrown in the way of people required to give security. I 
direct that the sureties be accepted. 


Application allowed. 
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DAKHNI DIN AND OTHERS ous 
VEVSUS — 1910. 
SYED ALI ASGHAR AND OTHERS.* -~ August, 2, 
Res judicata—S une issue in two suits—finding in one incor porated in the Sy ANLEY, C. J 
other— Appeal against one decree only —Effect of. BANERJI, J. 
In two suits for sale upon different mortgages, one of the defendants, 9 


a, prior mortgagee, pleaded that his mortgage had not been satisfied. The 
Subordinate Judge found in the one case that the mortgage had not been 
satisfied. and incorporated that finding in the other case The plaintiff 
appealed ın the one case against that finding but allowed the deciee in the 
other to become final. Æeld that the judgment in the case not appealed 
against operated as res judicita. Zaharie v. Dibia,7 A. L J. Rọ 816, 
F. B, followed, 


FIRST. APPEAL from a decree of Babu Prag ‘Das, Judge 
Small Cause Court, exercising the powers of a Subordinate 
Judge at Allahabad. Í 

Suit for sale upon mortgages. Question of res judicata. 

The material facts will appear from the judgment. 

Motilal Nehru, for the appellants. 

M. L. Agarwala, (with him J. N. Chaudri, Sundar Lal, 
s. C. Banerji, L. M. Banerji and M. Shafi-uz-saman), for the 
respondents. 

The judgment of the Court was delivered by 


BANERJI, J.—An objection has been taken on’ behalf of 
the respondents: to the hearing of this appeal on the ground 
that the question raised in the appeal has become res judicata 
in consequence of the plaintiffs mot having appealed 
against the judgment and decree in another suit in which 

‘the same issue was determined between these parties ad- 
versely to the appellants. The ves judicata is alleged to have 
arisen out of the following facts. One Rahat Husain mort- 
gaged certain property to Gaya Prasad, father of Bhawani 
Prasad and Raja Ram, defendants, on the 4th of January, 
1883. On the 13th of February, 1890, he mortgaged the 
same property to Bhawani Prasad, Raja Ram and Birj 
Mohan, the sons of Gaya Prasad. On the 12th of Septem- 
ber,-1891, he executed a mortgage in favour of Mussam- 


mat Nidhoo Kunwar. The suit out of which this appeal has 
F. A. No. 118 of 1909. 


DAKuHNI DIN 
V. 
SYED ALI 
ASGHAR. 





Banerji, J. 
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arisen was brought by the plaintiff to enforce 9 subsequent 
mortgages, some of which were in favour of the plaintiff 
Dakhni Din and some in favour of his deceased brother, 
This suit was No. 13 of 1906 in the court below. Another 
suit which was No, 12 was brought by the plaintiffs against 
Hijab-un-nissa, the daughter-in-law of Rahat Husain and 
transferees from her, and also against Bhawani Prasad and 
Raja Ram to enforce three other mortgages in which proper- 
ty, other than' the property comprised in the 9 mortgages 
referred to above, was mortgaged. These mortgages as well 
as the mortgages on the basis of which suit No. 13 of 1906 
was instituted, related to property which was also comprised 
in the three earlier;mortgages. It appears that in 1905, the heirs 
of Rahat Husain sold some of the mortgaged property to 
Nidhoo Kunwar and set off against the consideration for the 
sale the amount of her mortgage and left with her a portion 
of the consideration for discharge of the mortgages of the 
4th of January, 1883 and the 13th of February, 1890. She at 
first attempted to redeem those mortgages by payment of 
a proportionate part of the mortgage money but-the mort- 
gagees having refused to allow redemption on those terms 
she redeemed the mortgages out of the proceeds of a sale 
executed by her in favour.of Bhawani Prasad, defendant, 
and his brother Raja Ram. Raja Ram, however, repudiated 
the sale and he asserted that so far as his interests in the 
mortgages were concerned, the said mortgages were not 
discharged. The plaintiffs allege that they have paid to 
Nidhoo Kunwar the rateable share of liability of the property 
comprised in their mortgages and they:seek to sell the 
mortgaged property not only for the amount secured by the 
mortgages in their favour but also for the amount which they 
paid to Nidhoo Kunwar. Raja Ram who was madea defendant 
to the suit resisted it on the ground that the earlier mort- 
gages of 1883 and 1890 were not discharged so far as his 
interests were concerned inasmuch as payment to Bhawani 
Prasad of the full amount of the mortgages was not a pay- 
ment which would have the effect of discharging the share 
of the mortgage debt due to_him. This contention was 
raised in both the suits-to which we have referred. The 
court below tried both the suits and disposed of the first 
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“' suit in which the issue as to the discharge of the earlier 
mortgages was raised. It recorded its decision on that issue 
in suit No. 13 and came to the conclusion that the amount 
payable to Raja Ram under the mortgage’ of 1883 and 1890 
had not been satisfied and it made a decree on condition 
that the plaintiffs should pay the said amount to Raja Ram. 
In the other suit No. 12 it did not record a separate finding 
on the issue above mentioned but it referred to its finding 
on the said issue in suit No. 13 and held in suit No. 12 also 
that Raja Ram’s share inthe mortgages of 1883 and 1890 
had not been paid off. The plaintiffs have appealed against 
the decree in suit No. 13 but not in suit No. 12 and the time 
for preferring an appeal has expired, so that the judgment 
and decree in suit No. 12 have become final. It is con- 
tended that as the issue which arises, in this appeal also 
arose in suit No. 12 between the plaintiffs and Raja Ram 
and was decided ad versely to the plaintiffs and as the judg- 
ment- and decree in that case have become final between 
those parties, the question cannot be re-opened in this appeal. 
In our judgment this contention is well founded. The 
matter in issue between the parties was substantially deter- 
mined in suit No. 12 although the reasons for the court’s 
determination were given in the judgment in suit No. 13. 
In view of what the court had held in suit No, 13, it was 
not necessary to reiterate in the judgment in suit No. 12 
the same reasons which were set forth in the judgment in 
suit No, 13 ; but the finding in both the suits on the issue 
was the same. That being so, since no appeal was preferred 
against the finding and decree in suit No. 12, the matter 
raised by the issue has become res judicata and cannot be 
raised again in this appeal. This was so held in the case of 
Zaharia v. Dibia decided by a Bench of three Judges on the gth 
of July, 1910, which is yet unreported*, We accordingly allow 
the objection and dismiss the appeal with costs including 
fees on the higher scale. We extend the time for payment 
“of the various amounts directed by the decree to be paid, 
including the amount payable to Raja Ram, for a period of 
six months from this date. 


Appeal dismissed. 
* Since reported, [1910] 7 A. L. J. R, 861, F. B. 
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WAJIÐ ALI KHAN 
versus 


SHAFKAT HUSAIN.*® 


Document—Interpretation of —Sale subject to agreement executed on the 
same day—Reserving sight to vendor to rebuschase—Documents 
to be read logether— Worigage. 


Wheie a document purporting to be an out and out sale is made 
* subject to the terms of the deed of agreement executed by the vendee” 
on the same day, and the latter document promises to reconvey the pro- 
perty to the vendor or his representatives upon repayment of the purchase 


* money within a certain time, Ze/d that the tuo deeds must be read 


together as constituting a, mortgage by way of conditional sale. 
Bhagwan Sahai v. Bhagwandin, L L. R., 12 All., 387, distinguished. 

"SECOND APPEAL from a decree of Mr. E. M. Nanavati, 
Additional Judge of Bareilly, reversing a decree of Chaudhri 
Sayid Abdul Hasan, Munsif of Havali. 


Suit for redemption. 


The court of first instance decreed the suit. -The lower 
appellate court reversed the decree. 


- 


The plaintiff appealed. 

Ghulam Mujtaba, for the appellant. 
Muhammad Ishaq, for the respondent. 

The judgment of the Court was delivered by 


STANLEY, C. J.—The question in this appeal is whether 
two documents dated respectively the 30th April, 1897, are 
to be read together, and if so read constitute a transaction 
amounting to a mortgage. The lower appellate court has 
read them separately and has treated the transaction as an 
out and out sale with an agreement to repurchase within.a 
limited period. The suit out of which this appeal has arisen 
was brought for redemption of the property. The court-of first 
instance, decreed the claim, but upon appeal the lower appel- 
late court reversed the decision of the court of first instance 
and dismissed the plaintiff's claim holding that the two docu- 


ments in question were not to be read together, but separately 
° S. A. No. 1176 of 1909. 
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and so read constituted a sale and an independent agreement 
for repurchase. We are of opinion that the lower appellate 
court was wrong in the construction which it placed on the 
documents. The first of the two documents purports to be 
an ‘out’and out sale, but at the end of the instrument the 
vendor declares that he has executed “this sale-deed subject 
to the terms of the deed of agreement executed by the 
vendee on the 30th April, 1897.”- This ‘incorporates by 
reference the documents of even date. By the later document 
the. vendee declates that the property was sold to him upon 
the condition that after the expiration of a. period of six 
years from 1311 Fasli to 1315 Fasli whenever the considera- 
tion is repaid to him or his representative or tendered to him 
or deposited in his favour by the vendor or his representative 
with a view to take back the property sold, he (the vendee) 
“shall without hesitation reconvey the property sold and 
execute a sale-deed in favour of the vendor or his representa- 
tive and have it completed. f 


Further, in this document, the vendee undertakes that 
whenever during the period from 1311 to 1315 Fasli the 
vendor or his representative pays or tenders to or deposits for 
him or his representative a lump sum of Rs. 635 the remaining 
amount of consideration money, he shall without hesitation 
convey back the property. We have no doubt in view of 
the language of these two documents that they must be read 
together as constituting a mortgage by way of conditional 
sale, The case is unlike that which is relied on by the 
learned vakil for the respondent, namely, Bhagwan Sahai v, 
Bhagwandin (1). In that case it was held by their Lordships 
of the Privy Council ‘that a document purporting to be one 
of sale, though it was accompanied by a contract reserving 
to the vendor a right to repurchase the property sold, or 
repayment of the purchase money within a certain time, was 
not on that account to be construed as if it were a mortgage. 
In that case the document first executed was in terms an out 
and out sale. The document which was afterwards executed 
though of the same date was not executed in pursuance of 
any agreement entered into between the parties, but, on 
the contrary, was executed by the vendee “as a matter ot 


(1) [1890] I. L. R., 12 All, 387, P. C. x 
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favour, mercy, kindness and indulgence.” Sir BARNES 
PEACOCK in delivering the judgment of their Lordships observ- 
ed that it seemed clear from.the decision of Lord Chancellor 

CRANWORTH in the case of Alderson v. White (1) that it 
was not a mortgage. He quoted the following words of the; 
Lord Chancellor. “These deeds taken together do not on 

the face of them constitute a mortgage, and the only question 

is whether, assuming the transaction to be a legal one, it has: 
been shown to be in truth suchas in the view of a court of 
equity ought. to be treated as a mortgage transaction. The 
rule of law on this subject is one dictated by common sense 
that prima facie an absoluté conveyance containing nothing 
to show that the relation of debtor and oreditor. is to exist 
between the parties does not cease to be an absolute con- 
veyance and become a mortgage merely because the vendor 
stipulates that he shall have a right to repurchase.” Then 
his Lordship proceeds: “In this case the vendors did not 
stipulate that they should have a right to repurchase.” 
It will be at once observed how different are the facts of that 

case from the case whichis before us. Here the deed which is 
alleged to be a deed of sale is made expressly subject to the 
condition mentioned in the contemporaneous document and the 
contemporaneous document is an agreement on the part of 
the vendee to reconvey the property to the vendor upon repay- 
ment of the purchase money. 

We are of opinion that the view of the learned Additional 
Judge is erroneous and as he decided“ the appeal before him 
upon this point and we have.over-ruled him in regard to it; 
we set aside the decree of the lower appellate court and. 
remand the case to it under the provision of Order 41, rule 23 
with directions that it be re-admitted under its original 
number in the register and determined according to law. 
Costs here and hitherto will abide the event. 


Appeal decrced. Cause remanded 
(1) [1858] 2 De Gex & J., 105. Í 


VOL. VIL] HIGH COURT. — toot 
i ž 


FULL BENCH. 





ARDUL MAJID i 
aye VEVSUS i 
JAWAHIR LAL.* 


Limitation Act (XIV of 1877), schedule HM, art. 178, 188—Order d'smissing 
appeal on default by the Privy Council—Affirmance of decree below— 
Limitation for execution of decree. 


The decree-holder obtained a decree for sale upon mortgage: The 
judgment-debtor appealed, but the High Court dismissed the appeal on 8th 
April, 1893. The appellant appealed to the Privy Council, but took no 
steps to prosecute the appeal. His appeal was dismissed for want of 
prosecution on 13 3th May, tgo1. Oa t4th May, 1904, the deciee-holder 
applied to the court below to make the order-for sale absolute. The 
application was dismissed on the ground that procedure prescribed by 
section 610, Code of Civil Procedure, 1882, had not been followed. An 
application was mace by the decree-holder on 11th June, 1906, under 
section 610, and the decree was transmitted for execution to the court 
below. The present application was then made for order absolute. The 
judgment-debtor pleaded limitation in bar of the application. Held that 
the dismissal of judgment- -debtor’s appeal for want of prosecution was an 
affirmance of the decree of the High Court within the meaning of section 
596 of the Code of Civil Procedure, 1882, it being immaterial on what 
grounds the appeal was dismissed. The order of His Majesty dismissing 
the appeal for default was an affirmance of the decree of the High Court 
and was aloné capable of enforcement. An application for such enforce- 
ment made within twelve years of the date of the “order was governed 
by article 180 of the Limitation Act, 5877, and was an application which 


was. made within time. Pit/s v. La Fontaine, L. R.,6A, C, 482; Bent 


Rat v. Ram Lakhan, 1.L.R, 20 All., 367, approved of and applied. 
First APPEAL from a decree of Babu Srish Changes 

Basu, Subordinate Judge of Allahabad. i 
Proceedings in execution of decree. Question of limitation. 


“The material facts were as follows :— 

” One Thakur Prasad, brought a-suit for sale upon a mort- 
gage against Chaudhri Abdul Majid and others. The court 
passed a decree on 8th May, 1890, against Abdul Majid, 
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Civil. ordering him to pay the money within 3 months, on failure | 
PE of which the property mortgaged was to be sold. 
‘cane MAND Abdul Majid, appealed against the decree to the High 


Court and the appeal was dismissed on 8th April, 1893. He 
‘appealed to His Majesty in Council and the Privy Council 


dismissed the appeal for failure of prosecution on 13th May, 
1QOI: 


pa 
JAWAHAR LAL 


The decree-holder made the first application for an.order 
absolute for sale on the 14th May, 1904, but the application 
was rejected by the court on rst April, 1905, on the ground 
that the procedure prescribed by section 610 of Act XIV -of- 
1882 had not been followed. The decree-holder obtained the 
necessary order from the High Court on 14th June, 1906, and 
then made a fresh application on 11th June, 1909. 


.On this application the judgment- debtor raised: the plea 
„of limitation. The plea was rejected by the lower court on 
the grounds, (1) that ‘the ‘application was one falling 
within article 180 of the Limitation Act of 1877 ;-(2) that 
the decree sought to bé executed ‘was a’ Privy Council decree 


and article 183 of the present Limitation Act applied. The — 
judgment- -debtor appealed. 


J. N. Chaudri (with him S. e Banerji and A M. Banerji) 
for the appellant :— 


An application to obtain a decree under Order 34, rule ; 
of the Code of Civil Procedure, was not one to exectite a 
decree. It did not fall within article 182 of the Pemitarion, 
Act (IX of 1908), but under article 181. 

[BANERJI, J.—Isn't that concluded by the case of 

Oudh Behari Lal v. Nageshar Lal, I. L. R., 13 All, 278 2] 

p That was a case in which the question of payment of.court- 
fee had arisen. Under article 182, the decree must be 
capable of enforcement, but an order under section 88 of 
Act, IV of 1882, (Or. 34, r. 4, Act V of 1908), only declared the 
liability of the mortgagor and gave him time to comply with 
directions of the court, subject to the condition that on his 
failure to do so the property was to be put up for sale. An- 
other order had yet to be obtained under section 89, of that 
Act. (Or. 34, ©. 5,Act V of 1908). He cited 

Ali Ahmad v. Naziran Bibi, [1902] 1. L. R., 24 All., 542. 
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In order that article 182 of Act IX-of 1908 should apply 
the order must be capable of execution in accordance with law. 
Chhedi v. Lalu, [1902] I L. R., 24 All., 300. 
- Udit Narain v, Jagan Nath, [1904] 1 A. L. J. R, 15 
Baldeo Prasad v. [in Haidar, [1905}'1. L. R., 27 All, 625, 655, 628. 
Kedar Nath v. Laljı Sahai, [1889] 1. L. R., 12 All., 61. 
Oudh Behari Lal v. Nageshar Lal, (1890) 1. L. R, 13 All, 278. 
The last two cases showed that the stage of execution 
began after a decree had been pissed, not that an application 
~ for foreclosure was one to execute a decree. At one time no 
limitation applied to such applications. 
Ranbir Singh v. Drigpal, [1893] 1. L. R., 16 All, 23. 
Dismissal of an appeal for default could not stand on the 
same footing as the affirmance of a decree. It did not consti- 
tute a‘decree of the appellate court. 
Bipro Doss Gossain V. Chunder Seeker Bhuttacharjee, [1867] 7 
W.R,, 521. f 
It was not a decree of the Privy Council to which 12 years 
limitation could apply. 


(BANERJI, J.—Article 183, .would apply to any order of 
. the Privy Council] 
_~ Only to such as could be enforced. 

[BANERJI, J.—This application is to enforce such an 
order. ] j 

No, the order had no elements in it capable of execution, 

[CHAMIER, J.—What is the difference between this case 
ànd one where an appeal comes on for hearing and thè counsel 
says he cannot support the appeal ?] 

The court applies its mind to the case. Moreover, it is 
‘doubted that where a second appeal is dismissed in that way 
whether it can be said that it amounts to an affirmance of 
the lower court’s decree. 

Mansab Ali v. Nihal Chand, [1893] I. L. Ra, 15 All, 359. 

A dismissal for default was not a decree. 

Sundar Lal (with him M. Rahmat Ullah), for the respon- 
dent :— a 

An order under section 89, of the Transfer of Property Act 
was an‘order ina suit. Article 181 of the new Limitation 
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Act applied only if no other article applied.. Article 183 
was clearly applicable here. A decree zis? was given grant- 
ing three months’ time to the judgment-debtor and that time 
expired on 12th August, 1890. 


-Fhe decree of the final court was the only decree which 


‘could be executed, 


Kristo Kinkur Roy v. Burrodacaunt Roy, [1872] 14 M. I A., 465. 

Muhammad Sulaiman Khan x. Muhammut Var Khan, [1888] 
L L. R, 11 All, 267, F. B. : 

The dismissal of the appeal was an affirmance of thè 
decree below, The reason of that dismissal was perfectly 
immaterial. ’ 


. 


Luchmun Persad Singh v. Kishun Persad S neh, |1882} I. L. R. 
8 Cal, 218. 2 


The result is always the same. That is the effect of Or. 
45, r. 15, (section 610 of Act XIV of 1882.) ; 

[CHAMIER, J.—Can you appeal to His Majesty in Council 
from an order dismissing an appeal for default ? ] 

Yes, on a point of law. 

Satish Chandra Banerji, in reply :— 


It was held in the case in 7 W. R, 522, that time ran 


from the date of original decree in cases of dismissal for 


default. That case was approved of by the Privy Council-in 
Kristo Kinkur Roy x. Burroduaunt Roy, [1872] 14 M I A, at p. 489. 
[STANLEY, C. J.—The Act of 1877 was to set at rest all 


` 


these qustions.] 

There was no decree of the appellate court to be executed. 

[BANERJI, J.—A decision of the Privy Council is not a 
decree. It is an order of the King.] 

An order of dismissal was not a decree. 

The following judgments were delivered. 

STANLEY, C. J.—The facts of this case, so far as it is 
necessary to state them for the purposes of ‘this appeal 
are these :—A decree for sale was. passed under section 
88 of the Transfer of Property Act against several sets 
of defendants on the 12th of May, 1890, by the court of 
the Subordinate Judge of Allahabad. According to that 
decree a sum of Rs, 11,751-15-9 was directed to be paid 
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by’ ‘the appellant Abdul Majid, one of the judgment- 
debtors. He appealed from this decree to this Court and 
his appeal was dismissed on the 8th of April, 1893. He applied 
for and obtained leave to appeal to Her Late Majesty in 
Council. . No steps however were taken to prosecute the 
appeal and it was dismissed for default of prosecution by the 
Privy Council on the 13th of May, 1901. The order of dismissal 
runs in these terms:—“Their Lordships of the Committee 
in obedience to the said order in Council have proceeded to 
take into consideration the appeal of Chaudhri Abdul Majid, 
appellant, and Thakur Prasad, Kanhaiya Lal and Jawahir Lal 
respondents from a decree ofthe High Court of Judicature 
for the North-Western Provinces and having called on the 
appellant to show cause why the said appeal should not be 
dismissed for non-prosecution, no effectual steps having been 
taken to set down the same for hearing, their Lordships do 
this day humbly agree to recommend to Your Majesty the 
dismissal of this appeal for non-prosecution.” , An order was 
subsequently passed in these terms:—* His Majesty having 
taken the said report into consideration was pleased by and 
with the advice of His Privy Council to approve thereof and 
to order as ‘t is hereby o:dered that the said appeal be and the 
same is hereby dismissed for non-prosecution, whereof the 
Judges of the High Court.of Judicature for the North-Western 
Provinces at Allahabad for the time being and all other 
persons whom it may concern are to take notice and govern 
themselves accordingly.” On the r4th of November, 1904, 
an application was made to the High Court by the decree- 
holder, ` Jawahir, Lal, for an order absolute against Abdul 
Majid. An -objection was taken to this application by the 
judgment-debtor on the ground that it was barred by limita- 
tion and on the further ground that the procedure enjoined by 
section 610 of the Code of Civil Procedure of 1882, had not 
been followed. On the latter ground the objection was 
allowed. The decree-holder then on the 11th of June, 1906, 
applied to this Court under section 610, and an order was 
passed to this effect?’—Let the order be sent down to the 
court below for necessary execytion according to law.” The 
‘decree-holder then applied for a decree absolute under “order 
34 rule V of Act 5 of 1908. This application was met by the 
objection on behalf of ‘the-judgment-debtor that the applica- 
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tion was barred by limitation; that the only decree which 
was capable of execution was the decree of the High Court 
passed on the 8th of April, 1893; that the order of their 
Lordships of the Privy, Council did not affirm that decree 
but merely dismissed the appeal for want-of prosecution ; and 
that there was no order or decree of the Privy Council which 
was capable of execution. 


If this contention be correct, then the application for 
execution is barred by article 178 or 179 of the second schedule 
to Act XV of 1877, corresponding to Article 181 or 182 of Act 
IX of 1908.’ If, onthe other hand, the order of the Privy 
Council is an order which can be executed, the application 
of the decree-holder is governed by article 180 of Act XV of 
1877, corresponding to Article 183 of Act IX of 1908. This 
last mentioned article provides‘ a period of 12 years within 
which an order of His Majesty in Council may be enforced. 
If the order of- His Majesty of the 13th of May, 1901, is 
treated as an affirmance of the decree of this Court, it seems 
to me that it is the decree or order of the final Court of Appeal 
and is an order which can be executed, and as 13 years have 
not elapsed since the date of that order, the application of 
the creditor is not barred by limitation. The question is 
not without authority. In Przts v. LaFontaine (1), it was 
held by.:their Lordships of the Privy Council that when a 
decision of the, Judicial Committee has been reported and . 
sanctioned and embodied in an order of Council, it becomes 
the decree or order of the final Court of Appeal, and it is 
the duty of every subordinate tribunal to whom the order 
is addressed to carry it into execution. 


In Luchmun Persad Singh v. Kishun Persad Singh (2), 
it was held by a Full Bench of the Calcutta High Court, 
on a reference by MITTER and MACLEAN, JJ., that although 
an order of Her late Majesty in Council only confirms a decree 
of the court below, that order is the paramount decision ir, the 
suit and any application ‘to enforce it is in point of law an 
application to execute the ofder and not the decree which it 
confirmed. The question before the Court in that case was 
whether article 179 or article 180 of. Schedule 11 of Act 

-. G) [1881] L. R. 6 A. C., 482. 
(2) [1882] I. L. R., 8 Cal, 218, 
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XV of 1877 governed an application .to enforce. an order 
of Her Majesty in Council, affirming a decree ofthe High 
Court on its appellate side. GARTH, C. J. who delivered the 
judgment of the Court observed: “ Although an order of Her 
Majesty in Council may confirm the decree of the court below 
that order is undoubtedly the paramount decision in the suit 
and any application to enforce it isin point of law an appli- 
cation to. execute the-order and not the decree which it 
confirmed.” Then he observes that before the decree-holder 
“can obtain execution he must apply to the High Court 
under section 610 of the Code to transmit the order of Her 
Majesty to the Court whose duty it is to issue-execution and 
it is clear from the language of that section that the court 
to which the order is transmitted has to execute not its own 
decree but the order itself. If this were not so, there would 
seem no necessity for applying to the High Court at all.” 

In that case, it will be observed, the order of the Privy 
Council affirmed the decree “of the High Court and it may 
be said that there was no such affirmance of the decree of 
the High Court in the present case. This I think ts not 
so. The dismissal of the judgment-debtor’s appeal for want 
of prosecution must, I think, be treated as an affirmance of the 
decree of the High Court. 


The question whether the dismissal of an appeal for want 
of prosecution was a decree affirming the decision of the court 
immediately below, within the meaning of section 596 of the 
former Code of Civil Procedure was considered in the case 
of Beni Rai v. Ram Lakhan (1). That section falls within 
chapter XLV which treats of appeals to his Majestyin Council, 
and it prescribes the requirements for such an appeal, and, 

amongst others, enjoins that where the decree appealed from 
affirms the decision of the Court immediately below the court 
passing such decree, the appeal must involve some substantial 
question of law. My brothers KNOX and BANERJI, held that 
a decree dismissing an appeal for want of prosecution was a 


“decree affirming the decision of the court immediately: below, 


within the meaning of section 596. 


The decision of the Privy Council in Tassaduk Rasul 
Khan v, Kashi Ram, (#2) lends support to the view taken in the 
7 (1) [1898] I. L: R., 20 All., 367. 
ae (2) [1902] I. L. R., 25 AIL, 109. 
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last mentioned case. In that case a preliminary objection 
was taken on behalf of the respondents to the hearing of an 
appeal before their Lordships on the ground that the order 
giving leave to appeal was not ia accordance with the Code 
of Civil. Procedure. The suit in that case was for specific 
performance of an agreement and the court below had 
decreed specific performance. On appeal the only order of 
the appellate court was in these terms:—“It is ordered and 
decreed that this appeal be dismissed and the respondents’ 
costs of this appeal are ta be paid by appellant.” It was 
held that in order to “affirm the decision of the court below” 
within the meaning of section 506, it is sufficient for the 
appellate court to affirm the decree. It need not also affirm 
the grounds of fact on which the judgment was passed, and 
that where the decree of the appellate court was that the 
appeal be dismissed, but the reasons given were not the same 
as those of the lower court in respect of some matters of fact, 
the appellate court by the dismissal affirmed the decision of 
the lower cout within the meaning of the section. This 
decision appears to me to lend strong support to the argument 
addressed to us on behalf of the respondent, that the dismissal 
of an appeal operates as an affirmance of the decree of the 
court from which the appeal is‘ preferred, and it is immaterial 
on what grounds it is dismissed. It seems to me therefore that 
we ought to treat the order of His Majesty in Council as the 
final order in the litigation and the order which alone is 
capable of enforcement. 


I would therefore dismiss the appeal. 


BANERJI, J.—The question to be determined in this 
appeal is whether the application of the respondent for -an 
order absolute for sale under section 89 of the Transfer of 
Property Act is barred by limitation, as contended by the 
appellant. 


This decree under section 88 of the Act was passed by 
the court of first instance on the 12th of May, 18¢0, and was 
affirmed by this Court on the 8th of April, 1893. The appellant 
preferred an appeal to his Majesty in Council, allowed it to 
remain pending till the 13th, of May, 1901, when it. was dis- 


- missed for “non-prosecution ”, no effectual steps having been 
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taken by the appellant for its -hearing. ‘After the disposal of 
the appeal to the Privy Council the respondent applied for 
an order absolute for sale on the 14th of November, 1904, but 


itaas dismissed’ on tha objection of the appellant on the 


ground that the provisions of section 610 of Act No. XIV of 
1882, ‘had not been complied with. On the 11th of June, 
1909, the application which has given rise to this appeal was 


_presented. | It-is urged. that the application is time barréd 


under article 178 of schedule II to Act No. XV of 1877, 

It was held by a Full Benci of this Court in Ouah Bekari 
Lal v, Nageshar Lal.(') that an application for an order 
absolute for sale under section 89 of.the Transfer of Property 
Act is an application in execution. This will apparently not 
be so under Act No. V of rg08° (the present Code of Civil 
Procedure) as Order 34,-rule 5 declares that what was an order 
absolute’ for sale under section 89 of-the Transfer of Property 
Act is the-final decree in the suit.’ However, as Order 34 does 
not apply to this case, we must, in accordancé with thé ruling 
of the Full Bench, hold the~ present application to be an 
application in execution, and we’ must consider what article 
of Schedule II of the Limitation Act applies to it.. 

- Article 178 applies ifthere is no other article in the 


- Schedule ‘which governs the application. It is urged on 


behalf of-the respondent that article 180 of schedule II to 
Act XV of 1877, to which article 183, Schedule I to Act 
IX of: 1908 corresponds, is applicable. Article 180 pro- 
wides a limitation of 12 years for an application to enforce, 
among other orders etc., “an-order of Her Majesty in Council.” 
We have to determine whether the order which the respondent 
seeks to enforce is an order of His Majesty in Council within 
the meaning and intention of 'the-article. When a decision 
of-their Lordships of the Privy Council “has been reported to 
His Majesty and has been sanctioned and embodied in an order 
of His Majesty in Council” it becomes the order of His - Ma- 
jesty and the final order in thé case which a court is to carry 
into effect. This order is not a decree but it is the order 
of His Majesty and as such has to be enforced. In this case 
theit “Lordships - of the Privy Council made a report to His 
Majesty and recommended “the dismissal of the appeal for 
c &) [1890] I. L. R., 13 All, 278. 
p gge = 
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non-prosecution.” This report was taken into consideration 
by His Majesty and was approved of and it was ordered 
that the “appeal be and the same is hereby dismissed for 
non-prosecution.” This order of His Majesty is the final 
order in the cause and is the order which must be enforced. 
The necessary effect of an order dismissing an appeal from 
the decree of a subordinate court is an affirmance of that 
decree. Therefore when an appeal to His Majesty in 
Council is dismissed, the necessary result is that the decree 
of the court below is affirmed, whatever the reason for the 
dismissal may be. It was held in Bend Rat v. Ram Lakhan Rai, 
(') that a decree of the High Court dismissing an appeal for 
want of prosecution was a decree affirming the decision of the 
court below. I was a party to this ruling and I see no 
reason to alter the opinion therein expressed. To the same 
effect is the decision of their Lordships of the Privy Council 
in Tassadug Rasul Khan v. Kashi Ram, referred to in 
the judgment of the learned Chief Justice. In that case the 


` decree of the appellate court was, as the report of the case 


shows, “that the appeal should be dismissed with costs.” It 
was held that the appellate court affirmed the decision of 
the lower court. The principle of these cases applies to the 
present case, and applying.that principle, it cannot but be 
held that the order of His Majesty dismissing the appellant’s 
appeal affirmed the decree of this Court, The learned advocate 
for the appellant placed great reliance on certain observations 
made by SIR BARNES PEACOCK, C. J., iu his judgment in Biro 
Doss Gossain v. Chunder Seekur Bhuttacharjee (2). That case 
is in my opinion distinguishable. There the question was as 
to the meaning to be placed on the provision of section 20 
of Act XIV of 1859 and no question arose as to the effect 
of an order of His Majesty dismissing an appeal. For the 
above reasons, I agree with the learned Chief Justice in holding 
that the respondent’s application is governed by article 180 of 
Schedule I], Act XV of 1877, and is not time barred.. [ also 
would dismiss the appeal. 

CHAMIER, J.—I concur. 

By THE COURT :—The order of the Court is that the: 


appeal be dismissed with costs, 
Appeal dismissed. 
(1) [1898] I. L. R., 20 All, 367. (2) [1867] 7. W. R, 521. 
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TULSHI RAM AND ANOTHER . Civil. 
` ~ versus isto. 
GURDIAL SINGH AND OTHERS.* i F 


N July, 19, 20, 29. 
Transfer of Property Act (IV of 1832), 5. 91 —Redemption— Mortgage STANLEY, C. J 
of fixed rate tenancy by tenant—Death of tenant heirless—Right of KNOX, Je l 


zamindar to redeem—Escheat to crown—Agra Tenincy Act (IT of BANERJI, J. 
1901, Local) sections 5, 18, 20, 57. ~ 


oN A fixed rate tenancy is but a limited interest which cannot be the sub- 
ject of escheat to the crown. Such a tenancy is carved out of the land- 
holder’s interest in the land to which it relates and a fixed-rate tenant 
has no absolute interest in it. If the tenancy comes to an end, it neces- 
sarily goes back to the estate, which it was carved out of and lapses 
to the land-holder.. Where a fixed-rate tenant, therefore, who had made 
a usufructuary mortgage of the tenancy, cied without leaving heirs, and 
the zamindars offered to redeem the mortgage after his death, Zelg that 
the plaintiffs-were clearly entitled to redeem the mortgage made by the 
tenant. Querry, if they were not entitled to possession of the holding ` 
without redemption. 
Ram Dihal v. Maharaja of Vizianagram, 30 All., 488, overruled. 


APPEAL under section 10 of the Letters Patent from a 
‘judgment of Mr. Justice ALSTON confirming a decree of 
Munshi Chhajju Mal, Subordinate Judge of Ghazipur, who 
confirmed a decree of Babu Kalika Singh, Munisif of Ballia, 

Redemption suit. ; 

The facts of the case were as follows :— > 


,- One Ramdhian Koeri was a fixed-rate tenant of the 
holding in dispute. In 1870 he usufructuarily morfgaged the 
holding to the respondents, Gurdial Singh and others. 


‘Ramdhian disappeared and was not heard of for more 
 than,seven years, The zamindar of the village, thereupon, 
brought this suit for redemption on the ground that Ramdhian 
having died heirless, the tenancy lapsed to him. Among other 
defences, it was pleaded’ that on the death of Ramdhian, the 
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tenancy went to the crown and not to the zamindar and the 
zamindar consequently had no interest to redeem the 


- mortgage. This plea found favour with both the courts 


below and they dismissed the plaintiff's suit. © On appeal to 


the High Court Mr, Justice ALSTON delivered the following 
judgment. 


een a e 


ALSTON, J.—In my opinion the suit out of. which this appeal aiises 
was rightly dismissed. A zamindar claimed the right to redeem a 
usufructuary mortgage which had been executed by a tenant at fixed 
rate. The lower appellate court dealt very shortly indeed with the 
appeal, holding that the case was covered by the ruling of Ramdihal Rai 
v Sri Maharaja Vizianagram (1). It has been contended here by the 
learned Counsel for the appellant that the ruling has no application, 
because it was based on the fact that the fixed-rate tenant had died without 
heirs, and that in consequence the rights which he possessed in the land 
had become vested in the Crown Whether that circumstance did or did 
not lie at the foundation of the ruling, I need not decide, for it was the 
appellant-plaintiff’s case that the tenant, not having been heard of fora 
long time must be presumed to be dead. That view was pleaded in the 
third paragraph of the plaint It was repeated in the prayer for relief: 
lt was reiterated in the first ground of appeal to the lower appellate 
cout. There is nothing in the plaint to suggest as it is now argued that 
the zamindar’s case was that there had been an abandonment of the land 
within the meaning of section 87 of the Tenancy Act. Moreover, having 
regard to the fact that the zammndar had himself admitted the existence 


of a usufructuary mottgagee in possession, and to the further fact that he 


made no attempt to show that the tenant had “left the neighbourhood, 
without arranging for the payment of his rent as it fell due and giving 
notice to the landholder of such arrangement,” he had not even laid the 
foundation foi the case of abandonment which 1s now set up The first 
Court found that the tenant was still alive, but the lower appellate court 
said nothing on this point. It is m my opinion, however, unnecessary 
to remand the case foi a finding on the point; for upon any view of the 
case set up by the plaintiff in his plaint the sut must fail. The appeal is 
dismissed with costs including fees in this Court on the higher scale 
“Against this decision the plaintiff preferred ‘an Appeal 


under section 10 of the Letters Patent. 

The appeal came on for hearing before the Chief Justice 
and Mr. Justice BANERJI and they referred the case to a 
Full Bench. : 

M. L. Agarwala, for the appellants. 

On the death of a fixed-rate tenant, the tenancy. lapsed. to 


the zamindar and not to the Crown. 
(1) [1908] I. L.-R., 39-All, 488, 
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`- The ruling in . : ae . 
Ramdihal Rai v. Maharaja Visianagram, [1908] 1. L. R, 3 All., 488, 
did not lay down the-correct law. It purported to follow the 
precedent of ` à 
‘Soonet Kooer v, Himmut Bahadoor, [1876] 1 L. R., 1 Cal., 391, P.C 
but that dealt with a case different from that of a fixed- rale 
tenancy. 


There the question was`in respect of a muakarrari tenure 
which was a lease in perpetuity; the grantor reserving no right 
of re-entry in himself. Whereas in the case of a fixed-rate 
tenure, the zamindar had such right. ,He could eject the 
tenant if he failed to pay the rent or was guilty of any other 
breach ofcontract. 


[STANLEY, C. J :—Lease-hold never escheats to the Crown]. 

Yes, it was only freehold that went to the Crown. 

Attorney General v. Sir Geo? ge Sands, 2 Freeman 129, S. C. Hardres 
488-89. 

Walker.v. Deane, 2 Ves (jun). 170. 

Vicrows Downe v. Morris, 3 Hardes, 394 

Govind Prasad, for the respondents : 


Section 20 of the Agra Tenancy Act, 1901, laid down that 
‘the interest: of a fixed-rate tenant was both heritable and 
transferable. It contemplated that the tenant had absolute 
interest in the tenancy. Fixed-rate tenure was of the nature 
of mukarrari tenure. The ruling in 1 Cal. 391, did apply to 
the case. 


[STANLBY, í Ci J. :—What do yow say about section 18 of 
the Act P] To’ whom would the right of occupancy go if the 
tenant’ were ‘to die heirless ? ] 


It would lapse to the zamindar, but in any case, the 


zamindar had no right to redeem the mortgage. He could 
treat the mortgagee as trespasser. f 


‘STANLEY, C, J.:—The plaintiffs are zamindars of the 
village of Karmanpur in the district of Ballia. There is a 
small cultivatory holding which was held from the plaintiffs 
by one Ram Dhyan as a tenant at fixed-rates, In the year 
1870 he-executed a usufructuary mortgage of this holding in 
favour of the respondents, which contained a provision for 
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redemption in any Jeth. Ram Dhyan is said to have 
disappeared a number of years ago, and according to the 
plaintiffs he has not been heard of for more than seven years 
and-must be presumed to have died. Itis also alleged that 
he died without heirs. The plaintiffs instituted the suit for 
redemption of the usufructuary mortgage, out of which this 
appeal has arisen. The right of the plaintiffs to redeem is 
contested and the defendants further allege that Ram Dhyan 
is alive, - . f l 

The lower appellate court held, relying upon the decision 
of a Bench of this Court in the case of Ram Dihal Raz v. The 
Maharaja of Vizianagram (1), that the plaintiffs had no 
interest in the equity of redemption of the property and 
could not maintain a suit for redemption. 


A second appeal ‘was preferred to this Court and the 
learned Judge, before whom it came for disposal, dismissed it. 


An appeal under the Letters Patent was then preferred, - 
and the correctness of the decision in Ram Dihal Rai v. The 
Maharaja of Vizianagram is challenged. My brother 
Banerji and myself, before whom the appeal came for hearing, 
were of opinion that the question raised was one of 
importance and should be decided by a larger Bench... 
Accordingly the appeal has come before us, 


The sole question for determination is whether or not the, 
lower appellate court and the learned Judges of this Court 
were right in holding that the plaintiffs had no such interest 
in the mortgaged property as entitled them to maintain a 
suit for redemption of the defendants’ mortgage. The. 
contention on behalf of the appellants is that Ram Dhyan 
died without heirs and that thereupon his tenancy became 
extinguished and that the plaintiffs are entitled to possession 
of the holding, or at least to possession of it on redemption 
of the mortgage of 1870, t 

In Ram Dthal v. The Maharaja of Vistanagram the 
facts were these :—A zamindar brought a suit to redeem 
a mortgage made by a fixed-rate tenant alleging that the fixed- 
rate tenant had died without heirs and that his interest had 
thereby lapsed to him. The court of first instance held 

a - (1) [1908] L. L. R. 30 All., 488, 
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that, -in the everit of the tenant havi ng died childless, 
his ifterest went to the Crown and not to the plaintiff, 
and dismissed the suit. His decision was reversed by the 
lower appellate court and a second appeal was preferret to 
the High Court. ' The learned Judges before whom it came 
for disposal held that the tenancy did not lapse upon the 
death of the tenant without heirs, but that the tenancy became 
vested in the Crown, They relied on the ruling of their Lord- 
ships of the.Privy Council in Ranee Soonet Koer v, Mirza Him- 
mat Bahadur (Ù. They further held that in order to redeem, 
the person seeking redemption must have an interest “in the 
mortgaged property, ” that the mortgaged property in that 
case was the interest of a fixed-rate tenant, and that the mere 
fact that the zamindar has a proprietary interest in the land 
out of which this interest"is carved, does not give him an 
interest within the meaning of section 91 of the Transfer 
of Property Act. 


Let us see what was decided in Ranee Soonet Koer v. 
Mirsa Himmat Bahadur. In that case the grantee from a 
Hindu zamindar of an ordinary suokurraree istimrasee tenure 
died without heirs and it was‘ held that the Crown by the 
general prerogative was entitled to the lease ; that the 
mokurraree, though carved out of zamindari, being an absolute 
alienable interest therein could not have reverted to the 
grantor and that there was no authority upon wiich the power 
of taking by escheat can be attributed to the grantor, In 
that case it will- be observed that. the smokurravee was an 
absolute and alienable interest. It" could not ‘have been 
forfeited for the non-payment of rent. The zamindar could 
only in the case of non-payment of rent have caused it to be 
seized, put up for sale and sold to the highest bidder. It was 
therefore property which might have passed to any purchaser, 
and having so passed the estate would not have determined 
upon the death of the grantee without heirs if it -had been 
sold:in her life-time. The language of their Lordships is as 
follows :—“ The mokuxraree was clearly an absolute interest. 
It was alsp an‘alienable interest. It might have been seized 
and sold, as Mr. Doyne |has”shown,” under Act X of 1859 
even in a suit for rent. It could not-have ‘been’ forfeited for 


<1) [1876] I. L. R. i Cal, 39,'S Cyg I A, 92. 


Civti. 
1910. 
TuLsHI RAM 


v. 
GURDIAL SINGH, 





Stanley, C. J. 


Civin. 


1910. 
Tubs 11 RAM 
Ce 


GURDIAL SINGH. 


Stanley, C. A. 


[3 


to16 HIGH COURT PALE. J. Ru 


` the non-payment of rent; for in such a case the zamindar 


could only has caused it to be seized, put up for sale, and 
sold to the highest bidder. It is therefore property which, 
like that in the case above cited, might have passed to any 
purchaser, whatever his nationality, or by whatever law he 
was to be governed. It cannot, their Lordships think, be 
successfully argued that having so passed the estate would 
have determined upon the death of Sharfun-nissa (supposing 
it had been sold in her life-time) without heirs, for the grant 
contains no provision for the lease of the estate created in 
such event.” 


The grant in this case was, it will be observed, that of an 
absolute interest and altogether unlike the interest of a fixed- 
rate tenant. Let us see what is the nature of the interest of 
a fixed-rate tenant, 


Section 5 of the Agra Tenancy Act, I of 1901, prescribes 
that when any land in a district which is permanently settled, 
has been held by a tenant and his predecessor in title from the 
time of the permanent settlement at the same rate of rent, 
“such tenant shall have a right of occupancy at that rate.” 
A fixed-rate tenant therefore is a tenant who has a right-of 
occupancy at a fixed-rate. Section 18 prescribes that a right 
of occupancy shall be extinguished when, amongst other 
cases, a tenant dies leaving no heir entitled under the ‘Act 
to inherit the right of occupancy. A fixed-rate tenant 
is liable to ejectment for non-payment of rent or breach of 
conditions (section 57.) It appears to me therefore that a 
fixed-rate tenancy is but a limited interest, which cannot be 
the subject of escheat to the Crown. In fact, the Act provides 
that on the death of the tenant without heirs the interest of 
such a tenant, described in the Act as a right of occupancy, 
shall be extinguished. With all deference to the learned 
Judges who decided the case of Ram Dihal Rai v. The 
Maharaja of Vistanagram, I am of opinion that that case was 
wrongly decided. If then it be the case that Ram Dhyan 
is dead without leaving an heir as defined in section 22 of 


‘the Act, the plaintiffs are clearly entitled to redeem the 


mortgage held by the respondents, if they are not entitled to 
possession of the holding without redemption. The ques- 
tion whether the -plaintiffs are bound to discharge the mort- 
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gage debt aes not arise, because they are willing and have 

offered to do so, The first court found that Ram Dhyan 
` was still alive. If this be so, the plaintiffs’ suit. must fail. 
The lower appellate court, however, dismissed the appeal to it 
on the sole ground that the plaintiffs could not be regarded 
as having any interest in the equity of- redemption of the 
holding, and this is the view which seems to have commended 
itself to the learned Judge.of this Court. I would allow the 
i appeal and set aside the decree of the learned Judge of this 
Court ; and as the lower appellate court, decided the appeal 
on a’ preliminary point, I would remand the appeal to that 
court with directions that that court determine the appeal 
on the merits. 


“Knox, J.:—I have nothing to add to the judgment of 
the learned Chief Justice. I fully agree with the view taken 
by him. i 

BANERJI, J.:—I also concur with the learned Chief Justice. 
The view taken in Ram Dihal Raiv. The Maharaja of Vigiana- 
gram) was never adopted, as far as I am aware, in any other 
case and seems to me to be inconsistent with the nature of a 
tenancy at’ fixed-rates. Such a tenancy is carved out of the 
landholder’s interest in the land to. which it’relates and a 
fixed-rate tenant has no absolute interest in it. If the tenancy 
comes to an end it necessarily goes back-to the estate which 
it was carved out of and lapses to the landholder. It is true 
that a fixed-rate tenant has a heritable and transferable 
interest in his holding, under section 20 of the Agra Tenancy 
Act, but if he does not transfer the holding and dies leaving 
no heirs entitled to inherit it, the tenancy becomes extinct 
and revert to the landlord who created it. The landlord has 
in certain cases a right to determine the tenancy, eject the 
tenant and re-enter into possession. For example, under 
section 57 of the Act, a tenant, not being a permanent 
tenure-holdér, may be ejected for any of the reasons men- 
tioned in the several clauses of the section, and asa fixed- 
rate tenant is not a permanent tenure-holder, he may ybe 
ejected for any of those reasons. His interest in his holding 
is thus of a limited character and differs in material respects 
from an absolute hereditary mokurrari tenure which formed 

(2) [1908] 1. L. R., 30 AIL. 488. 
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the subject of consideration by their Lordship of the Privy 

Council in Soonet Kooer v. Himmat Bahadur(!). As pointed 

out by their Lordships, such a szokurrari is an absolute interest 

and could not have been forfeited to the zamindar Such 

is not the case with a fixed-rate tenancy. The ruling of their 

Lordships therefore does not support the decision in the case of 
Ram Dihal Rai v. The Maharaja of Visianagram. Waving 

regard to the incidents of a fixed-rate tenancy I am 

unable, with great respect, to agree with that decision 

and to hold that a tenancy in these provinces escheats to. 
the Crown. ` 


BY THE COURT :—The order -of the court is that the 
appeal be allowed and the decrees of the learned Judge of 
this court and of the lower appellate court be set aside and, 
as the case was decided by the lower appellate court on a 
preliminary point and we have overruled the court on that 
point, we remand the case under Order 41, Rule 23, to the 
lower appellate court with directions to re-admit the appeal 
under its original number in the register of civil appeals and 
proceed to determine the appeal. 

S. M. Appeal decreed, Cause remanded. 


` 


(1) [1876] L. R., 3 1. A., 92. 
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- versus Tia: 
THE DELHI CLOTH AND GENERAL MILLS TETE 
COMPANY, LD. DELHI. a, 


STANLEY, C. J. 
Vendor and purchaser—Deposit—Plaintiff failing to perform his part of BANERJI, J. 
contract—Claim to refund of deposit—Maintainability of —Deposit 
a guarantee—Shecific performance. ` 


A deposit, although to be taken as part payment if the contract is 
completed, is also a guarantee for the performance of the contract, and 
when the plaintiff fails to perform his part of the contract he has no right 
to the return of the deposit. - 

The plaintiff paid a sum of Rs. 1,300, as part of eariiest’ money pro- 
mised. He then failed to take delivery of the goods but sued for return of 
the deposit. Ye/d that he was not entitled to claim the earnest money 
paid. Collins v. Stimson, L. Ra 11 Q. B. D., 142 ; Howe v. Smith, L. R., 27 
C. D., 89 ; er parte Barrel, in re Parnell, L. R., 10 Ch., 512 referred to. 

SECOND APPEAL from a decree of H. Je Bell, Esq, District 
Judge of Aligarh, reversing a decree of Pandit Pitamber 
Joshi, Extra Additional Subordinate Judge of Aligarh. 


Suit fór the return of earnest-money when contract was 
repudiated, 


The material facts will appear from the judgment. 


Gulzari Lal, for the appellant. 


~  Baldeo Ram Dave, for the respondents, 


The judgment of the Court was delivered by 


` STANLEY, C. J.—The question in this appeal is whether Stanley, C. J. 
a purchaser who has repudiated a purchase is entitled to re- 
- cover earnest money paid by him on entering into the con- 
tract. The contract in this case was for the purchase of 500 
‘bales of cotton yarn, and the agreement was that the pur- 
chaser would deposit Rs. 5 per bale as earnest money with 
the defendant’ company ; and that if that was not done within 
two days of the contract the defendant ‘company would be 
at liberty either to adhere to or cancel the contract, The 
purchaser paid a sum of Rs.1,300 as earnest money, which left 

© S5, A. 588 of 1909. 
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CIVIL. a balance of earnest money still unpaid. It has been found 
1910. by the lower appellate court that the purchaser repudiated 
= the contract. He was guilty of two breaches : first of all, he 
RosHax LAL ; F : 
v. , failed to pay the entire earnest money agreed to be paid by 
er him, and he also failed to take delivery of the goods and pay 
— for them. Upon these findings the lower appellate court 


Stanlen CJt dismissed the plaintiff's claim. His suit was for recovery of 


the sum of Rs. 1,300, which was paid by him as earnest 
money. 

We think that the court below was right in the view 
which it took. The question whether earnest money is re- 
coverable has been considered in a number of cases and it 
would appear that no invariable rule can be laid down on the 
subject. In the case of Collins v. Stimson (1), BARON POLLOCK 
stated the law upon the subject in the following terms: 
“ According to the law of vendor and purchaser the inference: 
is that such a deposit is paidas a guarantee for the perfor- 
mance of the contract; and where the contract goes off by 
~default of the purchaser the vendor is entitled to retain the 
deposit.” 

In the case of Howe v. Smith, (2) the question was 
considered whether a sum which was paid on the purchase of 
real estate as a deposit and in part payment of the purchase 
money was recoverable, the plaintiff who sued for the recovery 
of the earnest money failed to perform his contract within a 
reasonable time, and it was held by the Court of Appeal 
affirming -the decision of Kay, J., that the deposit although 
to be taken as part payment, if the contract was completed, 
was also a guarantee for the pe: for mance of the contract, and 
that the plaintiff having failed to perform his contract within 
a reasonable time, had no right to a return of the deposit. 


Again. in the case of er parte Barrell, in re Parnell, (3) in 
which by a contract for sale of real estate it was stipulated 
that a portion of the purchase money should be paid imme- 
diately and the residue on completion of the contract, it was 
held on non-fulfilment of the contract by the purchaser that 
the vendor was entitled to retain the deposit. Sir W. M 

(1) [1883] 11. Q. B. D. 142. ` 
(2) [1884] 27 C. D. 89. l 
(3) [1895] L. R., 10 ch., 512, 
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James, L. J.; in his judgment says: “ The money was paid 
to the vendor as a gurantee that the contract should be 
performed. The trustee refuses to perform the contract and 
then says give me back the deposit. There is no ground for 
such a claim,” SIR G. MELLISH, L. J., in his Judgment ob- 
serves: “It appears to me clear that even where there is no 
clause‘in the contract as to the forfeiture of the deposit, if 
the purchaser repudiates the contract he cannot have back 
the money, as the contract has gone off through his 
default.” 


To the same effect is the ruling of KNOX and BURKITT, JJ. 
in the case of Bishan Chand v. Radha Kishan Das, (,) The 
contract in that case was for the purchase of a decree for 
money. Through default of the purchaser the purchase was 
not carried out, and it was held that the purchaser could not 
recover the deposit which had been paid by him in pursuance 
of the contract. 


We have said that no hard and fast rule can be laid 
down on this subject. As was said by COTTON, L. J. in the 
case of Howe v, Smith, “1 do not say that in all cases where 
this Court would refuse specific performance, the vendor ought 
to be entitled to retain the deposit. It may well be that there 
may be circumstances which would justifiy this Court in 
declining, and which would require the Court according to its 
ordinary rules, to refuse to order, specific performance in 
‘which it could-not be said that the purchaser had repudiated 
the contract, or that he had entirely put an end to it so as 
to enable the veudor to retain the deposit. In order to en- 
able the vendor so to act, in my opinion, there must be acts 
on the part of the purchaser which not only amount to 
delay sufficient to deprive him of the equitable remedy of 
specific performance, but which would make his conduct 
amount to a repudiation on his part of the contract.” Such 
a case as would entitle a purchaser to a return of the 
earnest money is that of Alokeshi Dassi v, Harachand Dass (2). 
In that case the defendant vendor unsuccessfully denied 
the contract in zozo and there was no repudiation of the con- 
tract “by the plaintiff, and it was held-that the plaintiff 
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CIVIL. purchaser was entitled to a refund of the deposit made by him, 
161. The present case is unlike that case according to the finding 
eee tae of the lower appellate court, The plaintiff in this case was in 
v. „default in that he repudiated the contract, although full oppor- 
DELHI CLOTH tunitew : : : . e > 
MILTUS. unity was given to him of completing it. We think that the 
s lower appellate court rightly dimissed his suit. We accord- 


Stanley, CJ. . eee ; ; : : 
neJ ingly dismiss this appeal with costs, including fees in this 





Court on the higher scale. 


Appeal dismissed. 
Civit. LALJF MISIR AND OTHERS 
ata. VETSUS j 


I9IO. 2 
Aan s JAGGU TIWARI AND ANOTHER* 

aly, 27, 
STANLEY, C.J. Pre-emptron—wajib-ul-arz—Intiqal, “ransfer—perpetual lease—Whether 


Banerjl, J. : a transfer. 

The wajib-ul-arz of a village provided that in case of transfer (7/iga/) a 
neater co-sharet will have a right of pre-emption and failing him other 
co-shaiers will have etc. The defendant, No. 2, executed a perpetual lease 
in favour of defendant, No. 1, reserving a nominal yearly rent. Æeld that 
the lease was in the nature of a transfer and the plaintiff had a right of 


pre-emption. 
Where a lease purports to create a perpetual ‘interest in the land 
reserving merely a nominal rent and is granted in consideration of a 
° premium, /e/d that the transaction is in reality a sale. A 
SECOND APPEAL from a decree of Munshi Chhajju Mal, 
Officiating District Judge of Ghazipur, reversing a decree of 
Babu Gobind Sarup Mathur, Munsif of Muhammadabad. 
Suit for pre-emption based on custom. 
The court of first instance decreed the claim, but the 
lower appellate court reversed the decree. 
The plaintiff appealed. 
M. L, Agarwala, for the appellants. 
Govind Prasad, for the:respondents. 
The judgment of the Court was delivered by 
Stanley, C.J. STANLEY, C. J.—This appeal arises out of a pre-emption 
suit, The defendant Hazari executed in favour of the defen- 
> S, A. No. 331 of 1910.. 
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dent Jaggu a perpetual lease which purports to be a lease 
of ashare in Manga Bichhanpur, District Gazipur, at any early 
rent or Rs. 5-14-6 on payment ofa fine of Rs. 1,436. The 
plaintiffs who are shareholders in the village claim the right to 
pre-empt this transaction relying on a custom prevailing in 
the village and recorded in the wayzb-ul-arz of the village. 
Tbe custom is that “ whenever any co-sharer transfers (/ztzgal) 
his share (Hakfiat) in any Mohal, he shall transfer it first 
to near co-sharer and after that to a remote co-sharer in his 
patti etc” The plaintiffs claim the right to pre-empt the 
transfer made to the defendant Jaggu on the allegation that 
it is a transfer within the meaning of the wayzb-ul-arg. 
The court of first instance decreed the plaintiffs’ claim but 
upon appeal the learned District Judge reversed the decision 
of the court below on the ground that the transaction 
carried out by the document of the 14th May, 1900, was not 
a transfer within the meaning of the word ‘transfer’ as used in 
the waytb-ul-arz. In his judgment he says the oral evidence 
shows, “ that they (z. e., the parties, intended to effect a sale 
but for fear of pre-emption they changed their minds and 
effected the transfer by a lease. This is not sufficient to 
change what is a lease into a sale,” and, later on, “ they, the 
parties, were within their rights, if they adopted this device 
to defeat the claim of the pre-emptor.” The decision of the 
learned District Judge is impugned in this second appeal and 
we have to determine whether or not the so-called lease of 
14th May 1909, is a transfer (/ztzgal) by the defendant 
Hazari of his interest in«the village to the defendant Jaggu. 
The word Jntegal is, it is to be noted, a word of very wide 
signification and covers all kinds of transfers. See /Jagdam 
Sahat versus Mahabir Prasad (1). The lease purports to 
create a perpetual interest reserving merely a nominal rent, 
and was granted by Hazari in consideration of the payment 
of the substantial fine of Rs. 1,436. There can belittle doubt 
that this transaction was entered into with a view to defeat 
the rights of pre-emptors and that the transaction was 
in reality a sale. A similar question came up for decision 
before a Bench of this Court in the case of Ahmed 
Ali Khan v. Ahmed and others (7). That was also 
Q) [1995] 1. L. R. 28 All,60 > (2) [1866] N. W. P., H. C. Rọ, ion 
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a suit for pre-emption. A usufructuary lease was executed _ 
by co-sharers in a village for a term of 8 years with a 
provision that the lessees should remain in possession during 
its term and on its expiration should surrender the lands 
making no deman l for the money advanced by them to the 
lessors etc. The plaintifis claimed a right to pre-empt this 
transaction relying upon the provision of the wajibul-ars 
of the village to.the effect that in all cases of transfer by 
sale etc., the co-sharers would have a preferential right tọ 
the same. It was held by SPANKIE and TURNBULL, JJ., that 
the có-sharers were entitled by right of pre-emption to take 
over the usufructuary lease. In the course of their judgment 
the learned judges observe: “We do-not think it necessary 
to determine here whether this transaction be strictly speak- 
ing a mortgage or not. The terms of the administration 
paper are that in cases of transfer by “sale &c”a preferen- 
tial claim may by raised,” and later on they « bserve :—"“ In our 
opinion we should rather regard the object, for which prohibi- 
tions against transfer are made in the administration papers 
of village communities. The object clearly is to keep out 
strangers and to retain the property in the hands of the 
brotherhood: a transfer of proprietary right for a term of 8 
years to a stranger may be as mischievous to the brother- 
hood as a mortgage for the same or a longer term. In this 
point of view an usufructuary lease for 8 years is as much a 
transfer, as a mortgage for the same term ; and if the condi- 
tion of the administration paper includes alt transfers perma- 
nent and temporary, which we hold it to do, then ¢o-shareis 
have a preferential right over a stranger.” The principle of 
this ruling applies to this case. In fact the case before us is 
a stronger case, inasmuch as here the possession of the pro- 
perty is given over to a stranger in perpetuity subject to the 
payment of a merely nominal rent. For these reasons we 
are of opinion that the court of first instance was right in 
the corclusion at which it arrived. We therefore set aside 
the decree of the lower appellate court and restore the 
decree of the court of first instance with costs of this appeal 
‘and also the costs of the lower appellate court. We extend 


the time for payment of the price for three months from this 
date, 3 
3 ~ . Apperl decreed, 
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ZUBEDA BIBI AND OTHERS.* 


Mahomedan Law— Dower—Interest—Liability of widow in possession to 
, account Sox profits. 

Held by the Full Bench that a Mahomedan widow who has been put 
in possession by her husband, of his estate in heu of her dower debt, is 
liable, when called upon by her husband’s heirs other than herself, to 
account for rents and profits received by her during the time of her 
possession and is entitled to claim a reasonable interest upon her dower 


The lability of the heirs of the husband not being personal, the heir 
who sues the widow for possession of his share is only liable to pay the 
proportionate part of the dower debt. 


Per KARAMAT HUSAIN, J.—The fact that dower debt owes its origin 
toa peculiarity of the Mahomedan Law of marriage and is not the re- 
sult of advancimg money, can be no reason to divest it of the characteristic 
ofa debt and to put upon ıt the imitations imposed by the Hanafi Law 


usury: 5 


FIRST APPEAL from a decree of Munshi Achal Behari, 
Subordinate Judge of Gorakhpur. 


Suit to recover possession of a share in an estate by right 
of inheritance. 


The material facts are these :— 


The following pedigree will make the relation of the 
parties clear, - - 


AMAN-ULLAH. 





| 
Khadim Husain. 





=Amina Bibi. - = Fazilat 
Bibi. 
|) l 
Tws sons. Three Two sons. 
canere 


| | 
Ahsan-ullah Mussmmat 


Humera, 
(plaintiff.) 


Inayat- ullah= = Mussammat Zubeda, 


; * F. A. No, 3 of 1907. 


t 


(defendant ) 
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The plaintiff Humera Bibi in this case sued to recover 
her share in the inheritance of her brother Inayat ullah. 
Zubeda Bibi was in possession and cląimed to be so in lieu 
of her dower, which had been fixed at the time of the marriage, 
at the sum of a lac of rupees. 


Humera Bibi had brought a suit against Zubeda Bibi on 
4th October, 1902, to recover her share of the inheritance of 
her brother’s estate without asking for any accounts. 


Her suit was dismissed by the Subordinate Judge on the 
ground that: Zubeda Bibi was in possession in lieu of dower, 
and as-the suit was one for possession without any mention 
of accounts as to the discharge of dower, it could not be main- 
tained. The decision of the Subordinate Judge was upheld 
by the High Court on 12th August, 1905, but it was provided 
that the dismissal of the appeal was without any prejudice to 

“the institution of any fresh suit which the plaintiff might 
bring on the proper lines. 


- Humera Bibi then brought the present suit asking for ac- 
counts. She claimed to get back the property as during the 
14 years of her possession Zubeda Bibi had realised her dower, 


and she was willing to pay the difference, if any part of the 
dower money still remained unrealised. 


The court below took accounts and granted the defen- 
-dant interest on her dower money at-the’rate of 6 per cent. 
! : ; 
per annum. 
The plaintiff appealed. 


The case was referred to a Full Bench in view of the 
confict of authorities in this Court upon the, question of the 


right of a Mahomedan widow to recover her dower with 
interest. 


Sundar Lal (with-him Abdul Raoof ), for the appellant :— 


No interest could be allowed under the Mahomedan Law. 
No Moslem was allowed to’claim it. In the absence of a con- 
tract for interest it could only be claimed under section 37 
of the Bengal Civil Courts Act (VII of 1887.) If that section 


did not apply the-Mahomedan Law applied, 
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[STANLEY, C. J.—Marriage creates a status, it doesn’t CiviL. 
govern contracts. | 
Then the lady had no right to be in possession in lieu of Hawira Brat 
dower. ~- ` v 
f ZUREDA BIBL 
The Maliomedan Law governed the case. He would rely on 
The Sacred Books of the East. Vol. VI. The Koran, chap. 2, page 
44, verse 275 ; chap. 3, page 62, verse 125. 
‘The Hidaya, at page 609. 
Even if there were a contract for interest it would be un- 
lawful. The case relied on by the court below 
Mian Khan and Mant Khan v. Bibi Bibijan and Bibi Amnujan, 
[1870] 5 Beng. L. R., 500, 
had no reference to the present case. The law of British 
India was the Mahomedan Law on the subject. 
Sugra Bibi v. Masuma Bibi, (1877) |. L. R, 2 All, 573, 
If a husband promised 100 gallons of wine as dower, the 
wife could not claim it under the Mahomedan law. 


Hadi Ali v. Akbar Ali, [1898] 1. L. R., 20 All., 262. 

Ali Muhammad Khan v. Azisullah Khan, [1883] 1. L. Ry 6 All, 50: 

-Chuhi Bibi x. Shamsunnissa Bibi, [1894] I. L Rẹ, 17 All, 19. 

Ajuba Begum and another x. Nazir Ahmad, [1890] 10 Á. W. N., M5. 

Ramsan Ali Khan v. Asghari Regum, {1910} 7 A. L. J. Ra 614. - 

The Mahomedan Law had been applied as a matter of fact 
either under one or another of the clauses of section 37. 

Zamani Begum v. Mansur Shah, 


F. A 107 of 1893, decided on the 2nd of June 1896. 


W. ` Wallach (with him Muhammad Ishaq), for the res- 
‘pondents :— : 
` As far as dower itself was concerned Mahomedan Law was 
net applicable ; a marriage could be valid without any dower. 
Hedaya, p. 44. - 
Musammat Soorma Khatoon v. Altaf-un-nissa Khatun, [1863] 2 
Hays., 210. > 
Musammat Wahid-un-nissa v. Musammat Subraitan and others, 
° [1870] 14 W.R,, 239. 
The transaction would be governed by the rules of justice 
equity and good conscience, f 
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(STANLEY, C. J.—But if we find the contract unconscion- 
able and the dower exorbitant, that would entitle us to- 
reduce the amount of dower}. 


The defendant was in possession with the consent of her 
husband. 

[BANERJI, J—You were put in possession to realise the 
dower out of the usufruct]. 

Woomatool Fatima Begum vx. Meern-un-nissa Khatoon, [1868] 

9 W. R,, 318, 234 ` 

Mian Khan and Manu Khan v. Bibi Bibijan and Bibi Amnujan, 
[1870] 5 Beng. L. R., 500, 506. 
< The lady was an ordinary creditor, and as such she was 
entitled to interest. 


Chaudhari Wasi Ahmad x. Maina Bibi, F. A. 63 of 1904. Decided 
on the 3rd of July, 1906. g s 

[RANERJI, J.—Was the suit one for account ?] 

No, for possession, 

Sundar Lal, in reply :— 

The object of dower was to. prevent capricious divorce— 
we must apply to it the ordinary incidents of Mahomedan 
Law. 

Mussumat Bebee Bachuny. Sheikh Hamid Foesein, [1871] 14 M. 

L A., 377: 

If the lady held trees in dower she could not take the 
fruits of it except in reduction of the amount of dower. 
Marriage always involved dower. When none was fixed the 
minimum amount, 10 dirhams allowed by the Mahomedan 
Law, was supposed to have been settled. Įn the casein ọ W. 
R,, the marriage had taken place in 1335; the wife was in 
possession and was alleged to be so under certain documents ; 
the suit was on the basis of the deeds being forgeries. So 
interest was allowed as she was held to be a trespasser. 


Itis no authority for the proposition that a dower debt 
carries interest with it. The dower was already very excessive, 


The following judgments were delivered :— 

KARAMAT HUSAIN, J—The property in suit belonged 
to one Inayat-ul-lah, who died-on the roth of March, 1892. 
Zubaida Bibi is his widow, Her dower as found by this 
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Court (see 43, Appellant's Evidence) \ was one lakh of rupees 
and she was put into possession of the estate by her husband 
in lieu of her dower. : 

-The suit out of which this appeal has arisen was brought 
by the plaintiff appellant for the recovery of her share (1 
anna 27/, pies out of 16 annas) in the estate in the pessession 
of Zubaida Bibi on the allegation that Zubaida Bibi had been 
in possession of the said estate for more than 14 (fourteen) 
years; that her dower debt of one lakh of rupees had been 
satisfied out of its usufruct ; that she had realised a sum of 
Rs, 12,240-12-5 over and shove her dower; and that the 
plaintiff was entitled to Rs, 918-2-0 out of iie excess, The 
plaintiff expressed her willingness to pay a share of the 
dower debt proportionate to her share in the estate, in case 
it was found that the dower debt was still due to Zubaida 
Bibi. ; ° 

The pleas raised in defencesby Zubaida Bibi, which we 
have to consider in the appeal, were that she was entitled to 
interest at the rate of 0-8-0 per cent. per mensem on the 
entire dower debt amounting to one lakh of rupees and that 
the ' plaintiff was not entitled to recover her share of the 
estate by paying off proportionate share of the dower debt 
but that she must pay the entire dower debt. 


The court below came to the conclusion that Zubaida 
Bibi was entitled to interest at thé rate of 6 per cent. per annum 
on the whole dower debt and that the plaintiff could not 
recover her share in the estate without paying it. On the 
above findings the court below dismissed the plaintiff's suit. 

` That court’ in its judgment, dated the 15th of September 
1906, observed :— ‘ 

“As the plaintiffs do not offer in terms to pay the whole dower debt 
due to defendant No. I (Zubaida Bib) and they are not likely to pay a 
lakh of rupees to 1ecove: 4 annas of Inayat-ul-lah’s property, I think 
the proper order to pass in the case would be to dismiss the suit.” 

‘Musammat Hamira Bibi appealed to this Court, and a Bench 
of this Court, in view of the conflict of the authorities in this 
Court upon the tight of the widow of a Mahomedan to 
recover her dower together with interest, referred the case 
to the learned Chief Justice in order that he might appoint a 
larger Bench. The case by the order of the learned Chief 
Justice came on for hearing before a Bench of three judges. 
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Two points only were argued before us. The first is that a 
Mahomedan widow in the absence of a contract to the 
contrary has no right to claim interest on her dower. The 
second is that an heir of her husband may recover his share 
in the estate by paying a share of the dower proportionate 
to the share claimed. 


In support of the first point, it is urged that the parties to 
the case are Hanafi Mahomedans, that the question whether 
the dower due to a Hanafi widow is or is not to carry interest 
is a question regarding marriage, that therefore under section 
37 (1) of the Bengal North Western Provinces and Assam 
Civil Court’s Act, 1887 (Act No. XII of 1887) the rule of the 
Hanafi School of the Mahomedan law must be the rule of 
decision and that as soon as it is established that this case is 
to be governed by the Hanafi Schcol of the Mahomedan 
Law, Zubaida Bibi cannot claim interest on her dower, for 
usury is strictly prohibited in Islam. (1). 


This argument has no force. The law of Islam as inter- 
preted by the Hanafi Doctors, no doubt, strictly prohibits 
receiving interest as well as paying it, but the provisions of 
section 37 (1) of the Bengal, North Western Provinces and 
Assam Civil Court’s Act, 1887, have no application. The 

question whether a.dower debt is or isnot to carry interest 
can by no stretch of language be deemed to be a question 
regarding marriage. 





(1) Those who devour usury shall not rise again save as he riseth 
whom Satan hath paralysed with a touch ; and that is because they say 
selling is only like usury, but God has made selling lawful and usury wn- 
lawful, and heto whom the admonition from his Lord has come, if he 
desists, what has gone before is his (*); his matter is in God’s hands. But 
whosoever returns (to usury) these are the fellows of the fire ; and they 
shall dwell therein for aye. God shall blot out usury, but shalt make 
alms-giving profitable, for God loves not any sinful misbeliever. 


The Quran by Palmer p. 44. “ O ye who believe devour not usury 
doubtly doubled, but fear God, per chance ye may be prosperous ; fear 
the fire which is prepared for the unbelievers, and obey God and His 
apostle, per chance ye may get mercy.” Palmer, Vol. VI p. 62. 


See also Hidayah by Grady p. 289 ef seg, and the Mahomedan Law 
of sale by Baillie p. 163 e¢ seg where the law on usury is discussed, 
(*) Że. his former conduct shall be pardoned. 
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Another argument of the learned advocate for the appel- 
lant is that under section 37 (2) of the Bengal, North Western 
Provinces and Assam Civil Court’s Act, 1887, this Court acting 
according to justice, equity aid wood conscience should apply 
the Hanafi Law to the case just as it acting’ according to jus- 
tice, eqiity and good conscience applies the Mahomedan 
Law of pre-emption and of gift to Mahomedans, and should 
hold that a dower debt due to Hanafi wife carries no interest, 
This argument is also unsound and is based on a wrong 
notion as to the nature of dower debt and as to the scope 
of section 37 (2) of the Act, In Aédul Karin v. Magbulun 
nissu ('), the learned Chief Justice quotes (at p. 318)the follow- 
ing passagefrom Mr. Ameer Ali (now the Right Hon’ble Syed 
Ameer Ali) with approval :— 


“ Dower is a debt, like all other liabılıties of the husband, and has 
preference over legacies bequeathed by the testator -and the right of the 
z heirs. A partition of estate cannot take place until the dower debt has 
been satisfied. When the wife is alive she can recover the debt herself 
from the estate of her husband. If she be dead her representatives 
stand in her place and are entitled to recover the same ; and goes on to 
say “Dower in fact, whether it be prompt or deferred, ıs a debt due 
from the husband to the wife.” 


a 


In first appeal No. 65 of 1904 decided on the 3rd of July, 
1906, it has also Been expressly laid down that dower is a 
debt. ‘Dower therefore cannot come within the purview of 
section 37 (2) which applies to such cases as are not provided 
for by section 37 (r) or by any other law in force in British 
India ; but the question whether a debt is or is not to carry 
sintetek is not a question whichis not provided for by the 
Municipal Law of British India. 


The fact that dower debt owes its origin to a peculiarity of 
the Mahomedan Law of marriage and is not the result of 
advancing money, can be no reason to divest it of the charac- 
teristic of a debt and to put upon it the limitations imposed 
by the Hanafi School of the Mahomedan Law on usury, 


Supposing that the cases were to be governed by the 
dictates of justice, equity and good conscience, I would be 
. the last person to deprive a Mahomedan widow of interest 


(1) [1908] I. L. R, 30 AlL,” 315. 
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on her dower. Taking into account the helpless condition 

of a Mahomedan wife atid the fact that when she is put 
into possession of the immovable property of her husband 
in lieu of her dower that is more to the advantage of the hus- 
band and other members of the family than to the advantage 
of the wife, I deem it highly unjust and inequitable’ that a 
Mahomedan widow in possession of the immoveable property 
of her husband should be liable to account for the profits 
arising out of the property and should notbeentitled to a reason- 
able rate of interest on her dower. The suggestion that the 
motive which made the law-giver of Islam sanction exorbi- 
tant dowers is not a pecuniaiy gain to a wife but simply a 
check upon the capricious exercise of the unfettered power 
of divorce which her husband has and that therefore the ar- 
gument that itis inequitable to allow interest upon dower 
has no force There is nothing, in the first place, to show 
that the motive for sanctioning large amounts of dower is to 
check the unlimited power of a husband to divorce according 
to the Hanafis ; it is a mark of the personal qualification and 

the social.status of the wife and is spoken of in the Hedayah 

page 44, as a token of respect for its object (the woman). 


In the second place, in dealing with the legal incidents 
of a dower debt one has to look to its nature from the stand- 
point of jurisprudence and not to the motives of the law- 
giver which brought it into being. 


In the third place, there is no connection between the fact 
that a large dower ts a check upon divorce and the fact that 
dower should carry no interest. 


In the fourth place, if the object of sanctioning large dowers 
be a check upon divorce, the rule that dower should carry in- 
terest would put an additional check and would further the 
end in view. Granting that dower is a debt, it follows that 
the lega! incidents of it after it has come into existence are to 
be governed by the Municipal Law of British India and not 
by the Hanafi Law which prohibits usury. It is however, 
urged that tosome of the legal incidents of dower after’ its 
creation the Hanafi Law has been applied and that therefore 
it should-be extended to the remaining legal incidents of it. 
As instances of the application of the Hanafi law, the follow- 
ing cases are put forward :— 
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| The rule-that a Maliomedan widow who obtains possession 
of .the immoveable property of her husband without 
force or fraud can retain it until her dower- is paid. 
[see Mussumat Behee Bachun v. Sheikh Hamid Hoesein 
(1), and the cases which follow it} The rule that a 
Mahomedan widow is entitled to the whole of the dower 
which her husband on marriage agreed to give her irrespec- 

_ tive of his pecuniary means [Sugra Bibi v. Masuma Bibi (*)]. 


The rule that where the marriage contract is silent as to whe- - 


ther the payment of the dower is to be prompt or deferred, the 
whole or a portion of it is presumed to be prompt. (See 
Wison’s Anglo Mahomedan Law, page 121, 3rd Edition.) 

The ‘above instances in my opinion are exceptions to the 
general rule and do not establish the proposition that all the 
legal incidents of dower, after it has become due, are to` be 
governed by the Hanafi Law. I may observe, in passing, that 
the right of a Mahomedan widow to hold the property of 
her husband until her dower is paid isa rule of the Hanafi 
Law of debt and not the law of dower. The rule that a husband 
is bound to pay the dower he agreed to pay, no matter how 
excessive it be, is hardly an incident of dower debt. 


The rule that in cases in which the marriage contract is 
silent on the point, the whole or a portion of the dower is 
presumed to be prompt is according to the original autho- 
rities regulated by the local custom and cannot strictly speak- 
ing be deemed to be an incident of dower debt. 


Coming to the case Jaw on the point, I find that the pre- 
ponderance of authority is in favour of the rule that interest 
. is chargeable on dower. The first case is that of Musammat 
Soorma Khatun v. Altafun-nissa Khatun(8). The suit was for 
dower and an objection as to the awarding of interest wastaken. 
The learned Judges who decided the case observed :—“ Now 
with regard to the objection regarding: interest, this being 
a case simply for recovery ofe debt, the principles of 
Mahomedan Law have no bearing upon it.” (see p. 211 
of the Report). S 
(1) [1871] 14 Moo. L: A. 377. 
(2) [1877] I. L. R., 2 All, 573. 
5 (3) [1863] 2 Hay’s Reports, 210. 
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CIVIL. The second case`is Woomatool Fatima Begum v, Meer-un- 

PA nissa Khanum (1). In this case it was contended that - 

— the widow in possession of the estate of her husband was 
EA pa liable to account for the profits of the- land; while on behalf 


ZuBEDA Bisi of the widow it was urged that she was entitled to interest 


Karamat on her dower. PEACOCK, C. J., observed :— 
Husain, J. 


“The plaintiff does not ask to receive interest upon her dower, but 
she asks that she may not be compelled to account for the profits of 
the land during the time that she held it in lieu of her dower. 


- If she had had a lakh of rupees paid to her when she first entered 
into possession: of the land in 1845, she would not have been bound 
according to the tenets of the Mahomedan ieligion, to keep it in a 
box and take out of the box from time to time as much as she had 
occasion to spend, but she would have keen allowed to invest her 
money in the purchase of land and to have lived upon the rents of 
her estate, even if she was prevented by her religion from lending her 
money at interest. If_she would have been pievented from purchasing 
Government securities and receiving mterest from Government instead 
of receiving it from an individual, there were many other modes in 
which she might have invested the money if she had received her 
dower. It would have been a poor investment in this country if 
\this lady could not have realised from her money at least 5 per cent. 
An investment which would have given her 5 per cent. for her capital 
would have yielded Rs. 5,000 a year; whereas taking the profits of the 
whole estate as six times the amount of the wasé/a/ assessed upon the 
Yth of it, she received only Rs. 4,692 a year. If therefore she is to 
“account for the profits of the land during the whole time that she held, 
it in lieu of her dower, she will in fact, have received nothing instead’ 
of receiving the Rs. 5,000 a year, which she would have received from 
the investment of her money, if paid to her on her husband’s death.” . 
_ The third case is that of Bahreedan v. Ammatul Fatima 
(7). In this case it was contended that the widow was 
entitled to interest upon her dower and the learned Judges 
observed :— 


“Jn the next place, it is contended tliat the widow is entitled to 
charge interest upon her dower. The Subordinate Judge has disallowed 
interest, because it is forbidden by the Prophet. The question was 
discussed in the case of Mian Khan v. Biét Bibi Jan, and it was held 
that for a considerable period of time pasi, the prohibition of Koran 
and of the Hedayah against the taking of interest has not been treated 
by the executive and by the persons charged with the administration 
of Justice in this part of India as forming part of the active Municipal 


(1) [1868] 9 W. R. 318: 
(2) [1905] 3 Cal, L. J., 541, 
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Law of the country As moral precept it will no doubt always be 
influential with those who acknowledge its authority but as a pait of 
Municipal Law, if it ever had existence as such, it has long been obsolete. 
We are not aware of any case in this Court which has tended to shake 
‘tthe authority of that decision.” 

The interest was however disallowed on the ground that 
it could not have been in the contemplation of the parties 
that interest would be chargeable on such excessive dower, 
‘(Rs, 41,000 and one-gold Mohar). 


The fourth case is that of Mia Khan v. Bibi Jan (7). 
This case is not an authority for the particular proposition 
that a widow is entitled to charge interest upon her dower, 
but it is an authority for the broader proposition that the 
courts in British India do not refuse to decree interest to a 
Mahomedan on the ground that he is disentitled by 
Mahomedan Law to recover it. The rule laid down 
certainly covers the case of a widow if she claims interest 
upon her dower, As the passage bearing Oh this point is 
instructive and shows the attitude of the courts in British 
India towards awarding interest to Mahomedan suitors, 
1 quote it in extenso :—“ The learned First Judge appears 
to be of opinion that, if the Act of 1855 be put upon one 
side, the law, which the Civil Courts of this country are bound 
to administer between Mahomedan suitors “does not allow 
a Mahomedan to charge another Mahomedan any inter- 
est whatever.” It seems to me that this view is erroneous. 
No doubt, the passage in the Hedayah to which the learned 
First Judge refers, and other passages in the Koran do, as 
‘they are commonly understood, forbid the taking of interest, 
and certainly as far as I have the means of judging, I should 
suppose that a very considerable number of religiously 
inclined persons of the Mahomedan faith consider them- 
selves bound to observe these precepts, and conscientiously 
keep themselves out of all transactions which appear to 
infringe them., But on the other hand, it is notorious that 
there are in India Mahomedan dealers in money, and traders 
of unquestionable respectability, and that it has been the 
. practice among -this class for a very long period to take inter- 
est even from their co-religioinsts in the way of their busi- 
‘ness. Mr, Harrington in his Axadyszs ist Vol. page 182 
- (1) [1870] 5 Bengal L. R., 500. 
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after remarking that the Mahomedan Law forbids the taking 
of interest for the use of money upon loans from one Mussul- 
man to another, and that the Hindu Law permits interest to be 
taken at prescribed rates only, goes on to say .—“ The Hindu 
legislators have expressly sanctioned, and the Mussulman 
Government of India appear to have tolerated directly or 
indirectly, the customary interest of the country which, in the 
plan for the administration of justice proposed by the Com- 
mittee of Circuit in 1772, is stated to have amounted to the 
most exorbitant usury.” I cannot learn that our courts have, 
in any case whichris of authority, refused to decree interest to 
a Mahomedan, on the ground that he was disentitled by 
Mahomedan Law to recover it. On the whole it seems to 
me that, for a considerable period of time past, the prohibition 
of the Koran and the Hedayah against the taking’ of interest 
has not been treated by the executive and by the persons 
charged with the administration of justice in this part of 
India, as ferming part of the active Municipal Law of the 
country. As a moral precept it will, no doubt, always be 
influential with those who acknowledge its authority, but l 
think that, as a part of the Municipal Law, if it ever had 
existence as such, it has long been obsolete.” 


The fifth case is an unreported ruling of this Court in 
Chaudhari Wasi Ahmad and others v. Mussamimat Maina 
Bibi and others (1) and is a direct authority for the proposi- 
tion that interest is chargeable on dower debt. The learned 
Chief Justice in his judgment observed :— 


“Tt has been aigued, and very strenuously aigued, by Mr. Rahmat 
Ullah that according to the Mahomedan J.aw interest is not chargeable 
in respect of dower. We have been referred to a number of authorities 
but none of them bear out this proposition. On the contrary, it appears 
to be well settled Jaw that dower is a debt ranking at least equally with 
other debts. Thatit 1s a debt there can be no doubt. Whether or 
not Musammat Maina’ Bib: was bound to account for the rents and 
profits during the time she was in possession 1s perhaps a question open 
to some doubt ; but it appeais to us to be clear that having been charged 
with the rents and profits she cerlainly is entitled to reasonable interest 
mn respect of so much of her dower debt as remained undischarged by 
the rents and profits.” g 

The above are the authorities in favour of the proposition 
that interest is chargeable on dower debt. There’ are two 

(1) First appeal No. 65 of 1904, decided on the 3rd of July 1906. 


VOL. VIL] ' HIGH COURT. ~ — "1037 


unreported rulings of this Court which are against it. The © 


first is F. A. No. 204 of 1895, decided on the 23rd of July 
1897. The learned judges who decided that case observed :— 
“ The appellant put forth a claim to interest upon her dower. 
Such a claim we never heard raised before. No authority, it 
was admitted, could be produced in support of it. We over- 
rule it.” = l 

The second is F. A. No. 3 of 1881, decided on the Ist of 
January, 1882.6 The learned Subordinate Judge of Gorakhpur 
‘in his judgment dated the 24th of September 1880 in the case 
of Sheikh Mujibullah v. Ummed Bibi (No. 42 of 1880) said, 
“Under the Mahomedan Law the defendant is not entitled 
to get interest on the amount of dower” and the learned 
judges of this Court on appeal from the decree of the Sub- 
ordinate Judge of Gorakhpur in the case already mentioned 
observed: “In the case of Sheikh Mujib-ullah respondent, 
we find no force in the pleas impugning the principle on which 
account has been prepared in respect of allowance on account 
of commission and of interest. The appellant’s pretentions 
in these respects are untenable.” . 

In Musammat Zamani Begamv. Syed Mansur Shah, (!) 
the question of dower debt was involved but no interest on 
it was claimed. 

Considering the facts that dower is a debt, that as a debt 
it is to be governed by the Municipal Law of British India 
and not by the Hanafi Law, that it would “be extremely 
inequitable to make a Mahomedan widow in possession of 
her husband's property in lieu of her dower liable to 
account for the profits of the property without giving her a 
tight to claim interest upon her dower and the rulings which 
are in favor of interest, I would without the least hesitation 
hold that a Mahomedan widow in possession of her 
husband's estate in lieu of her dower could claim interest on 
it, and that the Courts in British India should not refuse to 


grant her a decree forit onthe ground that the Mahomedan . 


law prohibits usury. As regards the plea that the plaintiff 
is entitled to recover her share of the estate of Inayat-ullah 
on payment of the part of the dower proportionate to the 
share in the estate would ordinarily be not a valid plea. 


(1) F.A No. 107 of 1893, decided on the 2nd of June 1896. 
j ! 
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ivu. In the particular circumstances of this case we think~it ` 

1910: would be inequitable to direct the plaintiff to pay the full 

== amount of the dower as ‘the share which the defendant: 
IIAMIRA BIBI a pees 

-Musammat Zubaida Bibi inherited from her husband and 

which is in her possession is also liable for her dower. Fur- 


Aarena ther we have before us two suits brought by: two sets of heirs 
usain, J. 


Vv. 
ZUBEDA BIBI. 


claiming their respective shares in the‘ estate. Both sets of 
the plaintiffs cannot be directed to pay the whole amount of 
dower, as that would have the effect of awarding to Zubaida 
Bibi double the amount of her dower. The liability of the 
heirs of the husband for the dower is not personal and the- 
dower is recoverable |from the assets left by the husband. 
¢ It would therefore be inequitable to direct each set of the 
plaintiffs to pay to the defendant more than a share of dower 
proportionate to their share in the estate. Besides the two 
: sets of plaintiffs and the defendant Zubaida Bibi, there are no 
other claimants of the estate. It seems therefore reasonable 
to direct the plaintiff in this case to pay. her share of the 
dower in order to enable her to recover her share of the 
: inheritance. Similarly the plaintiffs in the other case will 
have to pay their share of the dower to get their share of the 
~ inheritance. If the plaintiff were ordered to pay the whole 
dower and to get the whole estate, other heirs of Inayat-ullah 
including Zubaida would have to sue her for their shares and 
: this would lead to multiplicity of actions. This is undesirable. 
The plaintiff should therefore get a decree for her share in 
the property which has been found “to belong to Inayat-ullah 
on condition that she do pay her share of the dower of one 
lakh of rupees found to be due to Zubaida Bibi. 


Stanley, C.J. STANLEY, C. J.—I am also of opinion that the main 
question raised in this appeal, namely, whether Musammat 

Zubaida Bibi, who was put into possession by her husband 

of his estate in leiu of her dower debt, is entitled when called 

upon by her husband’s heirs other than herself, to account 
for the rents and profits received by her during the time of* 

her possession, to claim interest at a reasonable rate upon 

her dower debt, must be answered in the affirmative. The 

se plaintiff is one of the heirs of Inayat-ullah the deceased hus- 
band of Zubaida Bibi and she claims her share of the estate 
discharged of Zubaida Bibi’s dower on the allegation, hat 

= the dower debt has been satisfied out of the rents and rofits 


= r 
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` In the judgement which has just been delivered, my brother Crvit. 
KARAMAT HUSAIN has dealt with the question at length and `’ 1910 
has quoted the authorities bearing on the subject. The aa 
n IIAMIRA BIRI 
weight of authority appears to me entirely to support the v. 
Š : : Zuppa BIRI 
view which he has taken, and I see no reason to disagree aS 


with him in the conclusion at which he has arrived. Stanley C. J. 

As regards the form of the decree it appears to me that 
the rights of the parties can be adjusted in two ways, either 
by a sale of the property and payment out of the prooceeds 
of the sale the dower debt and by a division of the balance 
between the heirs according to their rights therein, or if the 
parties desire to retain the estate unsold, there being ap- 


parently no other debts of Inayat-ullah, to give their shares 
in the estate to Zubaida Bibi, Humerg Bibi and Amina Bibi 
and others. Humera Bibi and Aphina Bibi and others first 
paying to Zubaida Bibi the ratéablle proportion of the dower 
debt proportionate to their shares respectively in the estate 
of [nayat-ullah. In the circumstances of the present case 
the last mentioned course appears to me to be equitable. 
.BANERJI, JI donot express axy opinion on many of the Banerji, J. 

various points disscussed by my brother KARAMAT HUSAIN 
in the elaborate judgment just now delivered by him. The 
question whether interest can be allowed on the dower due 
to the widow of a deceased Mahomedan is not free from 
‘difficulty, but the weight of authority is in favour of the view 
that ifthe widow -has been placed in possession of her hus- 
band’s estate, in lieu of her dower the court has the discretion 
to award her interest at a reasonable rate and I am not prepared 
to dissent from this view. I agree-in the order proposed. 

By THE CourT—The order of the Court is that we allow 
the appeal, set aside the decree of the court below and make 
a decree in favour of the plaintiff for possession of the share 
claimed by her, save and except the property mentioned in 
` list 1 annexed to the written statement of the defendant 
Zubaida Bibi, conditional upon payment by her of Rs. 12,500 
within six months from this date to Musammat Zubaida Bibi 
on account of her dower.. If such payment be not made 
within the time mentioned above, her suit will stand dismissed 
„with costs including fees in this Court on the higher scale. In 
the event of her paying the said amount the parties will bear 
their own costs in both courts, 


S, Mı > © Appeal allowed, 
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August, II. Versus 
aan J` ' PAHALWAN BHAGAT AND OTHERS.“ . 


CHAMIER, J. Pre-emption—Custom or contract—Interpretation of document—Wajib-ul- 
arz— Variation of language—Regulation VH of 1822." — 
dn a suit for pre-emption, wazib-ul-urzes of 1833 and of 1869, were 
produced ; ‘the pre-amble to the forme: was worded thus —“ Having well 
understood the following matters we willingly accept them it then dealt 
with the right of pre-emption in the following terms, “mode of sale‘or 
transfer of whole or part of share,” giving the right of pre-emption to co- 
~sharers as against strangers, and concluded with the words : “ therefore” 
we write this ¢#raszame so that it may be of use in future.” The Wajib- 
ul-arz of 1869, provided that “near co-sharers and other pattidars would 
have the right of pre-emption. Preference amongst them would be accord- 
ing to degrees of nearness” :— ; 
Held, (STANLEY, C. J5 dissenting’, the eazi- ailan Bes contained the 
record of custom and not of contract t 


Per STANLEY, C. J. :—A custom to be binding must be unaltered, 
uniform, constant and defimte. If the settlement of 1833 recorded a 
custom, then the co-sharers in the village at the time of the later settle- 
ment of 1869 must be deemed to have abrogated it” and to Kave adopted 
= ' by agreement the right of pre-emption which is recorded in the later 
wajib-ul-arg as moie suitable to the then existing conditions. The 
variance in the. rights as defined in the two wayih- ul-arses leads to the 
conclusion that the right recorded in 1869, cannot be treated as a tight 
r existing by custom. d i 
Per KNOX and CHAMIER, JJ :—The word grar does not necessa- 
rily mean a contract. It means rafificalion or assent. 


Per CH AMIER, J :—In construing a wajib-u! arz one must have- 
Y regard to the document as a whole and bear in mind the law and instruc- 
tions, ıf any, under which, and the circumstances ın which the document, 
was prepared. 

` The history of the preparation of these wajib-ui-arses shows that 
there is a strong presumption that what 1s entered in them .egarding pre- 
emption is the record of a custom. There is not necessarily any contia- 
diction between the two wajrd-nl-arzes. ‘Lhe earlier gives the-right. of 


at es 


e S.A. No. 881 of 1909. p ESS 
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“pre-emption to co-sharers, so also does the later. It is incontestable that CIVIL. 
if the earlier wajid-ul-arz were the only record of the custom, oral evi- =F 


dence might be given to supplement it; and the later waji®-ul-urz béing 1910; 
presumably more correct may be relied upon to supplement the earlier. ReTORAJt 
-` The provisions of Regulation VII of 1822, discussed by KNOX, J. Panarwan. 


SECOND APPEAL from a decree of F. D. Simpson, Esq., 
District Judge of Gorakhpur, confirming a decree of Munshi 
Gokul Prasad, Subordinate Judge. 


The plaintiff- appellant and one Babu Janki Prasad Singh, 
- the vendor, were co-sharers in a village. The vendor sold a 
5 anna 4 pie share to defendants 1 to 5 ‘on‘1gth April, 1907. 
The plaintiff brought this suit for pre-emption. She based 
her claim on a waytb-ul-arz of 1869, prepared at the settle- 
: ment of that date, and evidencing a custom to pre-emptin the 
‘Willage. The defendant vendees produced- a wajib-ul-arz 
“prepared at the’ settlement of 1833. The ‘preamble to that 
wajib-ul-are runs as follows, “we- write this wajib-ul-arg in 
’ favour of the Government and having undérstvod the follow- 
“ing matters we willingly-accépt them.” The heading of the 
‘clause relating to pré-emption’. purports to deal with “ the 
. -mode of sale and transfer of the whole or:part‘of the shares 
of the share-holders.” The clause itself provides that 
“ Whosoever from amongst ourselves wishes to transfer the whole or 
part of his share by sale or mortgage then it is incumbent on him that 
he should give information to the co-sharer of’ the- village and sell or 
mortgage to him at the price settled If any one: without giving informa- 
tion to the share-holders of the village transfers his share to a stranger 
then it will be invalid.” 


The last line of the wayid-ul-arz says: “Therefore we 
write this egrarnama so that it may be of use in case of need”, 


The section relating to pre-emption in the wajib-ul-arz of 
1869, is headed thus: “ Pre:emption and transfer by gift 
and the disposal of property &c.” The clause lays down that 
~“ Jn case of extreme necessity every co-sharer-has ‘the right 
“to transfer his share recorded i in the žewat. Near co-sharers 

“and other pattidars ` will have the right of pre-emption. 
Preference amongst them will be Sens to ‘degrees of 
nearness.” 

The Subordinate Judge of Gaels dismissed the suit 
on the grounds, (1) that certain words used in the preamble 
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of the wajib-ul-arz of 1833, showed that it was a record of 
contract and not of custom; (2) that the variations in the terms 
of the two wajyiz-ul-arzes showed that that of 1869 was a 
record of-contract. 


The District Judge agreed with the view of the Subordi- 
nate Judge and dismissed-the appeal. 


`The plaintiff appealed. 


Iswar Saran, for the appellant : — 


The wazib-ul-arz of 1869 was a record of-cústom. The 
one. for 1833 was modelled on lines laid down by the Board of 
Revenue-with reference to section 9 of Regulation VII of 1822. 
The only interpretation was’ that the share-holders agreed 
to what was put down there as well as to the customs obtaining 
at the time. The Circular Orders of the Board of Revenue 
for 1868 direct Settlement Officers to record only- customs 
and usages in the waytb-ud-arzes. In the record of 1833 only 
a skeleton -form was given, a detailed account was found in 
the waytb-ul-arz of 1869. Besides, a custom could have grown 
up’ between 1833 and 1869. It was not necessary that it 


-should be immemorial, it.had-only to be notorious. 


He referred to 
. Baldeo Sahai v. Nagai Ahir, [1907] 27 A. W. N., 17. 
Kuar Sen v, Mamman, [1895] I. L. R., 17-All, 87. 
Hub Lal Tewari v. Ganga Sahu, [1910] 7 A. L. J. R., 519. 
Bakal Rai v. Sukhdeo, F. A. F. O., 13 of 1910, decided on it July, 
- 1910. 
Majidan Bibi v. Hayatan, [1897] 17 A. W. N., 3. 
Daryao Singh v. Jahan Singh, [1909] 1. L. R., 31 All., 539. 
Par bhuv. Thakur, S. A. 3¢7 of 1907, decided on the 8th of May, 1908. 
Gokal Dichhit v. Maheshri»Dichhit, |1905] 25 A. W. N., 266. 
Lekhraj Bharti v. Anrudh Tiwai, 11906] 26 A. W. N., 80. 


Sital Prasad Ghosh, for the respondents :— ` 
Thomason’s Directions-to Settlement Officers, (1858)p.106, 
mentioned the“ agreement of the country regarding pre-emp- 
tion of shares” to be recorded by officers. Section 9 of Regula- 
tion VH of 1822, did not prohibit the recording-of agreements, 
He réferred: to 


Anant Singh v. Durga Singh, [1910] 7 A. L J. R., 704, P. c. " 
Ram Prasad v. Mahadeo, S. A. 37 of 1909, decided on 12th August, 


1909. . : p 


` 
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Dharam Rai v. Tahal Rat, L. P, A. 64 of 1905, decided on April, 27, 
1906. - 
Baldei v. Wazir, S. A. 1220 of 1908, decided on February, 2, 1910. 
Muhammad v. Hah, L. P. A. 61 of 1908, decided on January, ist 
1909. 
Iswar Saran, in reply :— , 
The wajb-ul-arz of 1869 must have been prepared accord- 
ing to the Circular Orders of 1869, and could only be a record 
‘of custom. The burden of proving it-to be a record of contract 
rested on the other side. 


The following judgments were delivered :—- 

STANLEY, C. J : —The question raised in this appl lies 
in a-narrow compass. The appeal arose out of a suit for 
pre-emption and the sole question is whether or not the 
record of the right of pre-emption contained in a wajtb-ul-arz 
of the village of Deoria in the district of Gorakhpur, prepared 
at the settlement of 1869, is a record of a right existing by 
custom or by contract. The plaintiff relies upon this wajib- 
-ul-arz as establishing her claim while the defendants rely 
also upon an earlier wajzb-ul-arz of 1833 and. contend that 
reading the two wajib-ul-arzes. together, the right must 
be regarded as one arising out of contract. This is the view 
which was taken by the two lower courts. In consequence 
of a recent decision of a Bench of this Court which is in conflict 
with earlier decisions, this appeal has been laid before a Full 
Bench. 

The heading to the paragraph in the wajzb-ul-are of 1833 
which deals with pre-emption is: “ Mode of sale or transfer 
of wholeor part of shares.” The words “ custom of pre-emp- 
tion ” are not used. The paragraph runs as follows : — 

“ If any of us wishes to transfer the whole or a part of his share by sale 
or mortgage, he should inform the co-sharers of the village and should 
mortgage or sell the-same to him (séc) at a fixed price. If any one sells 
his share to a Stranger without information to the co-sharers of the village 
the said transfer shall be invalid.” 

In the -zwajtb-ul-arz of 1869 the right which is recorded is 
different. Paragraph 1g of -that - waztb-ul-ars in which the 
right of pre-emption is stated runs as follows : —“ In- ease -of 
extreme or urgent necessity. every co-sharer- has a right to 
transfer-his share-recorded in the khewat. Near co-sharers 
and other pattidars-will have the right -of pre-emption, pre- 
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ferénce amongst them will be according to degrees of near- 
ness.” The heading to the paragraph is“ pre- emption and 
transfer.” 


On behalf of the defendants-respondents the contention 
is that the right recorded in this later wajzb-ul-are is at va- 


riance with the right previously existing ; and this being so, . 


the right recorded in it must be deemed to be a right arising. 
from the contract of the parties and as such ‘came to an 
end at the termination of the settlement. On the part of 
the plaintiff it is contended that between the years 1833 and 
1869 a custom of pre-emption may have slowly and ‘gradual- 
ly sprung: into existence at variance with the right recorded 


in the wajib-ul-arz of 1833 and that this custom is the custom , 
which is recorded in the later wajib-ul-ärz. In the course 


of the argument a suggestion was thrown out that the record 


contained in, the wayzb-ul-arz of 1833 was only a skeleton’ 


form which omitted to give the details of the custom and: 
that the details were supplied by the wajib- ul-arz of 1869. 


As regards the first of these arguments, it appears to me 


that whatever the right was which is recorded in thẹ earlier 


wajib-ul-are that right must be deemed to be the right which | 
continued to prevail during the existence of the settlement 


of 1833. There is no evidence before us to justify usin hold- 
ing that any right of pre-emption grew into existence during 
this period other that the one which is ‘recorded in the wajib- 
-ul-arz of 1833. 


Then Icome towhat I may describe as the. sieletin 
theory. © It appearsto me that the right recorded in the 
wajib-ul-arz of 1833 is very far from being a mere ‘skeleton. 
Itis definite, reasonable and complete ; such, a right as a 


co-parcenary body might naturally accept as ample protec- 
tion against the incursion of strangers into the village.. In. 


the year 1833 there were only four co-sharers in the village 
and the object of pre-emption being to keep out strangers; 
this object would be attained by a provision that any share- 
holder wishing to transfer his share should offer-it first to 
his co-sharers before he offered it for sale to a stranger; that 


‘there should be grades of. pre-emption where there are only. 


four sharers, that is three’ entitled to pre-empt, appears to 
meto; approach the_, absurd. The -right recorded ‘in 
(o 
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the wajib-ul-arz of 1869 isa modification of -the right pre- 
viously recorded. According to it a share-holder wishing 
to sell his share must offer it first to near co-sharers, then to 
other co-sharers before he could sell to a stranger. A cus- 
tom to be binding must be unaltered, uniform, constant and 
definite. If the settlement of 1833 recorded a custom, then 
it appears,to me that the co-sharers in the village at. the 
time of the later settlement of 1869 must be deemed to have 
‘abrogated it andto have adopted by agreement the right 
of- pre-emption which is recorded in. the later wajtb-ul-urg 


as more suitable to ‘the then existing conditions of the - 


village. There are ten signatories to the wajib-ul-ars 
of 1869 and in the preamble to the wajib-ul-ars is the 
statement on their part: “ We write out the following condi- 
tions and shall act upto them.” It seems to me highly pro- 
bable that atthe time of the settlements the co-sharers agreed 
“among themselves as'to the nature of-the right of pre-emption 
which they desired “to have recorded and communicated 
their wishes to the Settlement Officer or some subordinate 
‘official charged with the duty of-collecting information for 
the preparation of the settlement and consequently we 
„have different rights recorded in the two settlements. 
Variance in the rights as defined in the two wajtb-ul-arzes 
leads’ me to the conclusion that ` the right recorded 


“in 1869 cannot be-treated-as a right existing by custom. 


- This view- is consonant” with a number of unreported 
decisions of this Court. It was urged-in the course of the 
‘arguments that only rights existing by custom are re- 
‘corded in wajib-ul-arzes but-this does not appear to me to 
have been the.case. It is common experience that agree- 
ments of the co-parcenary body as well as customs are con- 
stantly recorded in wajid-ul-arees. We should be closing our 
eyes to realities if we failed to recognize this. We find that 
in Thomason’s, Directions to Settlement Officers of -the year 
- 1858, Settlement Officers were enjoined to record “ an agree- 
ment of the community as regards the pre- emption of shares.” 
As to this Regulation Xu of r822 may also De relied on (see 
section-9), | 


Many ae come before the courts ‘in which the.sole. 


question was whether the reeord ofa right of pre-emption in 
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CIVIL. a wajzb-ud-ars was a record of a custom or a contract: This | 
question occupied the full Bench which determined -the case 


TgI0. 
Pa Tona À of /shrz Singh v. Ganga (1) and also the attention of a Full 
ETURA . 3 : we ; 
ot Bench in Daleanjan Singh v. Kalka Singh, 2). 
PAHALWAN. 


—= In addition to the waz2d-ul-arz of 1869 the plaintiff relied 
Stanley, C./. upon a decree in a pre-emption suit. No reliance was placed 
upon this decree in the arguments before us. It was passed 
in January, 1888. If at this date the settlement of 1869 was 
in existence, this decree would be a colourless piece of evi- 
dence as during the settlement of 1869 a right of pre- emp- 

tion did exist either by contract or by custom. - 


-- | would dismiss the appeal. 


Knox, J. KNOX, J.—Musammat Returaji Dubain instituted a suit - 
in the Court of the Subordinate Judge at Gorakhpur, in which 
she sought to enforce a right of pre-emption in respect ofa 5 
anna 4 pie share in mahal Deoria, pargana Salempur, which a 
certain Janki Prasad Singh, share-holder in the samejmahal,.- 
sold on the 19th of April, 1907, to Pahalwan Bhagat and certain, 
other Bhagats, residents of mahal Bairona, hereinafter-_styled - 
inthis judgment as “the Bhagats.” She arrayed as defen- 
dants the Bhagats vendees and Babu Janki Prasad Singh the 
vendor. - She based her right upon a custom of pre-emption 
which is described in, the plaint as having of old been current - 
in mahal Deoria. This custom, she describes in the plaint - 
thus:—*When a share is to be transferred, the co-sharers in. 
the mahal have a preferential right to purchase it as against 
strangers.” f 


It is common ground to both parties that the plaintiff is ' 
a` share-holder in mahal Deoria, and that the defendants 
Bhagats are strangers. In support of her chaim she filed 
and proved :— i 

(1) Copy of a decree in case No. 302 of 1887 decided 
on the 25th of January, 1888, by the Munsif of Deoria. 


(2) Copy of an extract from a wayib-ul-are of 1869. 


“The Bhagats” defended the suit. No defence appears to 
have been filed by Babu Janki Prasad Singh. In the written’ 
statement filed by “the Bhagats” they set out that the custom 
of pre-emption is not ‘current in the village.” They raised 

G) [1880] L L. R, 2 Ally877. (@). [1899] LL. R, 22 Ally a. 
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certain other pleas but we are not concerned with those in 


this appeal. In support of their written statements “the 


Bhagats” filed one solitary document, copy’ of an extract of 
the wajzb-ul-arz of 1833 prepared under Regulation VII of 
1822, and. bearing date 29th June, 1839. When filing it, 
they stated that they filed it to show that the wajzb-xd-arz of 
1839 was in the form of a contract. (See paper No. 20, file C.) 


The learned Subordinate Judge framed no less than five 
issues, but he disposed of the case upon the first of the five 
issues and held that the custom of pre-emption did not exist in 
the village. The reason for this finding is thus given: “The 
language used in the wayt-wl-arz of 1833 clearly showed that 
the right of pre-emption recorded in it was founded on contract 
and not on custom.” He arrives at this finding because 


(1). The right recorded in, the zwaytb-ul-arz. of 1833 must 
have. continued for the term of the settlement ard consequent- 
ly the entry in the wajib-ul-arz of -1869 could: not be 
regarded as, a record of custom. (In support of this view 
he cites an unreported ruling: of -this Court. Babu, Jhinku 
Singh v. Chutkaro, S. A. No. 124 of 1907). 

(2) The language of the wajtb-ul-arg of 1833 differs from 
the language used in the qwaytb-ul-arg of 1869. .[See Ram 
Nandan v. Ram Narain (1)]. He dismissed the decree, that 
had beén filed, with the remark that this solitary instance was 
not sufficient to establish the alleged custom. 

The District Judge before whom the plaintiff carried her 
case in appeal, agreed with the Subordinate Judge, that the 
language used inthe wajtb-ul-arz of 1833 was the language 
of contract. He allows that ifthe zwazib-ul-arg of 1869 stood 
alone, it would he construed as a record of custom, but for 
two reasons he holds that it cannot be anything but a contract ; 
and.the two reasons for his holding this view are the same 
reasons which are given by the learned Subordinate Judge. 

The plaintiff then brought her appeal to this Court. In 
consequence of the decision of this Court, Hub Lal Tewari v. 
Ganga Sahu and others, to be found in A. L. J. R., VILp. 519, 
the appeal has been placed before a Bench of three Judges, 
and „the question which- we have to consider is whether 
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the plaintiff has or has not proved the existence of a 
custom of pre-emption in mahal Deoria, pargana Salempuir, 


The question raised is a question of no smal] importance and, 


so far as I am concerned, I feel that it cannot bé dismissed by 
a simple reference to the fact that the language contained 
in one wazib-ul-arz differs from the language contained in 
another wajib-ul-arz appertaining to the same mahal. l 


In the present case neither of the courts below have really 
looked into the merits of the case put before them.‘ They 
have decidéd the question as to whether the custom 
of pre-emption does or does not exist in mahal Deoria, (1) 


‘upon the strength of certain words contained ‘in the 


qwajrb-ul-arz of 1833, which, it appears to me, théy have 
misunderstood, and (2) by applying, as though it’ had the 
force of a touchstone, the question “Is the language contain- 
ed in the two wayzb-ul-arees alike or different 2” [he learned 


‘District Judge appears to have had some searchings ‘of heart 


about the matter in his mind, for he writes that had the 
wajib-ul-ara of 1869 stood alone, he would have construed it 
as evidence of custom. i 


I propose first to deal with the criticism addressed by the 
courts below. to the language of the wayrb-ul-arz of 1833. 


In the first place the learned Subordinate Judge although 
he appears to quote the ¢szsstima verba of the wajib ul-arz, 
does not reproduce them accurately. The opening words of 


the wajtb-ul-are of 1833 run as follows :— z 


We, Ajudhia Dube, Beni Madho Dube, Lal Behari-Dube, 
and Kura Mal Dube, birt-holders òf mauza Deoria, tappa 
Bairona, pargana Salempur Majhauli do declare as follows :— 


The aforesaid village, which is our ancestral “ birt ” has 
been settled with us, as such, under Regulation IX of 1833, 
and the Regulations (Murtiba) relating to the settlement have 
been settled. Therefore, we execute this waytb-ul-arz (village 
administration paper) before the Sarkar and having fully 


“understood it, accept the following regulations as binding 
. upon us. í ; 


The concluding words are:—“ For this reason we have wiit- 
ten this zgrarnama (deed: of ratification) that it.may be of use 
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at the proper time.” There is nothing in the pre-amble which 
corresponds to the words used by the learned Subordinate 
Judge “agreed to be bound’ by them” and I altogether differ 
from him in the translation which he gives to the word 
tgrarnama, It appears to me to have been too easily taken 
for granted in some cases. that the. word zgrar contains in 
it of necessity any idea of contracting, and that an zgrarnama 
of necessity contains any idea of ‘a deed recording a contract: 
I have consulted various dictionaries, the well-known Qamus 
of Freytag, Richardson’s Dictionary and’ -others, and in none 
of-them is the meaning “agreement” given as` one of the first 
meanings of the word -zgrar. My view of the ‘word cgrar, 
and I claim it is amply borne out by those authorities who ‘are ' 
entitled: to great weight, is that it stands for “ ratification,” 
“ profession.” A’ very common use of the word in our courts is 
where it stands in the oath addressed. toa witness and again 
in the-confession made by an accused person of some wrong 
done by him. The witness does not contract with Almighty 
God but he professes before Almighty God that he intends to 
tell the truth, etc. The accused person does not contract 
with any one, but he ratifies, professes, or acknowledges that 
he has done something. In this connection it is interesting to 
note that in the translation authorized by Government of the 
Contract Act of 1872, the word contract is never connoted by 
the word ,!33! (¢grar) ; this‘ word is not to be found in any part 
of the’ Act. If we get rid, of this mistaken idéa ‘of the 
meaning of thé word cgrar’ and‘ read the extract of 


wajib-ul-arz of 1839 naturally, it runs,'so far as thé question” 


of pre-emption is concerned, thus :— 


10, “Method of sale and transfer’ of the whole 
or part of a share of’ shareholders.—Whoever amongst 
us wishes to transfer by means of sale. or mortgage 
the whole or a portion of his share, it is incumbent 
(lazim) on him that he ‘give notice to his’ co-sharers 
in the village and sell or mortgage to him (sic) at the price 
fixed and if any one without notice to the co-sharers of the 
village transfer. his share toa stranger the transaction will 
not be lawful,” and the ratifying clause ends thus :— 


ss Therefore we have written this eanicadiorn! in order that 
it may be useful when the time. comes.” 
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` I have consulted the wajzb-ul-arz of 1839 in the original 
and I see nothing whatever in the language of it from first to 
last to justify the inference that it is a recotd of contract. 
As there is nothing in the language of the wajib-ul-arz of 1839 
from which we must necessarily infer that it is a record - of 
contract,. it is well ‘to look at the case as it stands between 
the parties, The plaintiff comes into court upon a custom, 
the existence of which she claims to prove by an extract from 
the wajzb-ul-arz of 1869, and by a decree recognising that in 
the year 1888, according to the fact stated in the wa7tb-l-are 
for 1869 the custom did exist in mahal Deoria. There is 
nothing in the language of the wayjzb-u/-arz of 1869 which would 
militate against the idea that it records a contract, and it is 
corroborated by -the decree. Against this evidence, which 
would be sufficient to establish the custom if it stood alone, 
(Cf, Majidan Bibi v. Sheikh Hy iti), the Bhagats put forward 
an extract from the wajib-u/-are of 1833. Is this extract any 
longer of any value as evidence to contradict and rebut 
the evidence contained in the wayzb-ul-arg of 1869? In 
answer to this I hold, first, that there is nothing in the 
language of the wajib-ul-arz of 1839 which points to the right 
therein recorded being a right based upon contract. It follows 
therefore, the first-of the reasons given by the courts below 
for their finding falls to the ground. s 


kad 

The second reason given by them opens up a more difficult 
question and requires some consideration both of the origin 
of the custom of pre-emption in Hindu villages (mahal 
Deoria is a village of which all the co-sharers have been for a 
long time past and are still Hindus) and of the sanction which 
the law confers upon records relating to pre-emption contained 
in a wajzb-ul-arg prepared under the authority contained in 
Regulation VII of 1822, 


‘From the copies-of the wajzb-u/-arz filed in this case and 
from copies of other wajzb-ul-arzes which have been before this 
Court there is prima facie evidence that a usage or custom 
did prevail insome of the villages of pargana Salempur, where- 
by a co-sharer intending to effect a transfer had to give notice 
of the intended transfer to his co-sharers and to sell to them 


l (1) [1897] 17 A-W. N., 3. 
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in prefereice toa ‘stranger at the price fixed upon for 
transfer. ‘ j 

` In. 1822 the Government in- Regulation VII of 1822 
expressed it as their wish and intention that in revising ‘the 
existing settlement of Gorakhpur, the efforts of the revenue 
officers should chiefiy be directed_ not to any ‘general and 
extensive enhancement of the juma, but to the object of 
equalizing the public burthens and of ascertaining, settling 
and recording the rights, interests, privileges and properties of 
all persons’ and. classes owning, occupying, managing or 
cultivating the land etc... 


They desired also that ‘the proceedings held and the > 


records formed by the Collectors, when making settlement or 
otherwise specially employed in conducting inquiries of’ the 
above nature, should b> such as that all demands, claims and 
suits may be adjudgéd and determined according to the facts 
therein stated until the samé shallshave been formally allowed 
or'it shall be shown by the result of a full investigation in a 
regular suit that, the proceedings or. record of the Collector 
was erroneous or incomplete, In order to carry out their 
wish and desire they enacted (section 9,) that it ‘shall be 
the duty of Collectors and other officers, exercising the powers 
of Collectors, on the occasion of-making or revising settle- 
ments of the land revenue, to unite with the adjustment of the 
assessment and the investigation of the extent and produce 
_ of the land the object of ascertaining and recording the fullest 
‘ possible information in regard to, landed ‘tenures &c. For 
this purpose their proceedings were to embrace the formation 
of.as accurate a record as possible of all local usages connected 
with land tenures &c. In prosecuting these enquiries, Collectors 
were given ‘the power of summoning witnesses and examining 
them on oath. If any doubt exists as to the exact meaning 
of these words and as to whether they embraced the enquiry 
into and judicial, decision by Collectors on such questions as 
-to the existence of a usage or custom of pre-emption that 
` doubt is resolved by a-reference to the famous Circular No. 1, 
which the Board of Revenue issued on the gth April 1839, and 
the Appendix, No. XIII, in which a sample is given as to how 
` aright of pre-emption should be entered in the wayzb-ul-arz, 
cect gan eer eam peat tel Rass be Sug aS 1 i 
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(Four: Circular Orders of the Sadar Board of Revenue, Allah- 
abad, 1839 to 1841, reprinted Calcutta 1861, see pages 55 
and 96.) 


The intention of the Regulation was that the inquiry into 
these entries should be such that all suits may be adjudged 
and determined according to the facts therein stated until it 
should be shown that the proceedings or record of the Collector 
was erroneous or incomplete. 


There is ‘nothing in Regulation VII of 1822 which 
authorized Collectors to record contracts regarding landed 
tenures. It is only right to infer in the absence of proof to the 
contrary that they recorded only local usages, z. e., such usages 
as had the sanction of custom. 


As has been seen above, provision was made for correction 
of incomplete entries or of any errors that might exist. The 
first settlement conducted under Regulation VII of 1822 in 
Gorakhpur came to an end just before 1857. 


Preparations for the next settlement, also conducted under 
Regulation VII of 1822, so far as pargana Salempur was 
concerned, were reopened in 1859-60 and mahal Deoria, as the 
wayib-ul-ars shows, was settled in 1869. : 

Just before this date the Board of Revenue had issued 
their Circular No. 24 of 1868, dated the 9th of December 
1868. ‘This Circular had special reference to the formation 
of the record of rights. The attention of. Settlement Officers 
was recalled to the direction to Settlement Officers, which 
call the attention of Settlement Officers to the fact that (7) 
the formation of the record of rights is a judicial Act (p. 21), 
(#2) the object of his investigation is not to créate new right, 
but to define those that exist (p. 46), (227) that completeness 
of record can only be ensured by great vigilance on his part. 
The villagers are themselves reluctant to lay open to public 
scrutiny the internal economy of their village. They ‘are 
distrustful, and slow to appreciate the motives which lead 
to the enquiry. The strong, the crafty, and the dishonest 
wish to avoid a proceeding which will tie their hands, and 
close every door against future encrcachment and intrigue, 
Again, the process is a laborious one, which the persons 
employed in the formation of the record are apt to slur over, 
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Each peculiarity of the tenure probably has to be elicited by 
repeated questions, and the expressions to be very carefully 
adjusted so as exactly to meet the case (p. 70) and (zv) that 
the record of rights is not to answer a temporary end, or to 
exhibit, as in the case of assessment, to the satisfaction of 
superiors, that a certain operation, has been judiciously 
performed. The record is to be permanent, it is to be as it 
were the charter of rights, to which all persons, having an 
interest in the land, or seeking to acquire such interest, are to 
appeal. Itis to be the common book of reference to all 
officers of Government in their transactions with the people 
to the Collector, to the Magistrate, and above all to the Judge 
(P. 74). e 

That in the second chapter should be recorded under 
paragraph 14 the custom relating to pre-emption, They dwell 
-upon the extreme importance to the people of a carefully 
prepared record of rights and upon the necessity of the 
Settlement Officer confining himself in the wayzb-ul-are to a 
record of the usages and customs which they find to be 
actually in existence. 


‘Lastly, they direct that the greatest care should always be 
paid to the attestation of the khewat and wayzb-ul-arz. The 
presence of all parties interested should be secured, and the 
papers carefully read over and explained to them, when 
possible, by an English officer. Each record of rights should 
bear at the foot a note by. the attesting officer showing the 
date and place of attestation, and the names of the parties 
present. _This should be signed, in full by the attesting 
officer. 

Such was the law and such were the instructions under 
which this wajib-ul-arz was prepared. It was attested on the 
30th of September, 1869, and the attesting officer has signed 
the attestation. The officer was Rai Baldeo Baksh, a 

Deputy Collector of eléven years’ standing. 

I have gone through this wajzb-ud-are in the original, and 
I can find in it, none of those fancy entries which are said to 
exist in certain wajzb-ul-arzes. It is divided into four chapters. 
The first chapter is headed “chapter I, an account and 
description of the mahal and of possession therein.” Chapter II 
is headed “ Hagugq bagimanda bahami hissedaran” —the rights 
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which remain in existence ‘among the share-holders,—and in 
the 14th paragraph ‘of this chapter, just whére we would 
expect to find it, comes the entry :— : 
10. Mode of sale and transfer of the whole or part of the 
share of the co-sharers. If any one of us wishes to transfer the 
whole or part of his share-by sale or mortgage, he is bound to 
give information to his co-sharers in the village and’ sell or 
mortgage to him for the price fixed. If any one transfers 
his share to a stranger without giving information to’ the 
co-sharers in the village, the transfer shall be invalid. 


The ratification clause runs as follows :—“ The persons 
whose signatures are given below ina separate rubkar of 
to-day’s date acknowledge the accuracy of all the ‘paragraphs 
of the waz7b-ul-are pattidari.” 


Following the well-known rule Onia presumuntur rite 
et solemniter esse acta donec probetur. in contra:ium T hold 
that we have to presume regarding this entry, . 


(I) that the officer who framed the record of 1869 was 
properly appointed and duly authorized so to act, E 

(1I) that in the formation of this record’ of rights he. held 
a judicial enquiry on the spot regarding the various matters 
contained therein, 

(III) that in-the absence of proof to the contrary credit 
should be given to him for having acted with honesty and 
discretion within the limits of his authority, i 

. (IV) that wherein his record ‘differs from the record of 
1839, he made complete what he decided was incomplete and 
corrected what he. found to be incorrect in his predecessor’s 
record, 

(V) that facts without proof of which the finding 2 as to 
the custom of pre-emption could not have been found and 
recorded were proved at the enquiry. See Rex v. Nottingham 
Old Water Works Coy (1). _ 

My attention has now been called to various rulings in 
which this Court has held that variation between the language 
contained in two wajzb-u/-arzes drawn up under Regulation VII 
of 1833 is inconsistent with the existence of a custom, - One 


(1) [1837] A and E., 355. ; te Seen 
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such ruling is Ram Prasad Misir and others v. Babu Mahadeo 
Misir and other s(1) the attention of Mr Justice TUDBALL who 
decided this case was not apparently drawn to the, force 
given by Regulation VII of 1822 to records ‘made under that 
Regulation. He even allows that the agreement before him 
may ‘have been possibly an -agreement to abide - by..,old 
existing customs, but the documents’ do not show this. May 
not the answer to this be that the ‘documents were drawn up 
under the Regulation and there was no necessity to show that 
-they recorded old customs as still existing ? 


It is now time to turn to the record of the case and see what, 
viewed from the above standpoint, is the exact position of the 
contending parties. It seems to me that ` we are not concerned 
with the question how the right arose. This suit has so far as 
“this question is concerned, to be adjudged and determined upon 
evidence which bears the stamp and i impress of being a careful 
and honest record of a custom of pre-emption. The opposite 

` side might have produced evidence to show that thé record was 
careléssly or dishonestly prepared or that- the custom 
recorded has fallen into desuetude and no longer exists. 
Nothing of the kind has been shown. They merely produce 
an extract from the wajib-ul-arz of 1839, in other words they 
produce the presumably incomplete or incorrect record”’in 
answer .to the presumably complete and correct record. 
‘I would decree this appeal, reverse the decree of the court 
‘below, and return the appeal, through the District Judge, to 
the court below ¿ e Subordinate Judge, with a direction that 
it be re-admitted on the file of pending suits and disposed 
‘of according to law. 


CHAMIER, J—This appeal arises out of a suit brought by 
the appellant for pre-emption of a share-i.1 a village on the 
basis of custom. The appellant relied, in ‘proof of the custom, 
upon a decree’ obtained by another person in 1888 for pre- 
emption ofa share in the village and upon the wajió-ul-arz 
‘of the ‘village prepared at the settlement of 1859-1869. The 
respondents, the purchasers of ‘the share in suit, who are 
‘complete ‘strangers to the’ village, denied the -custom- and 
produced an extract from the, wajib-ul-are prepared ‘at the 
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settlement of 1834-1842. In ‘this and many other ‘cases 
the earlier settlement has been referred to as the settlement 
of 1833, but it appears that that settlement did not begin 
till 1834. The. w zjib-ul-ars of the earlier settlement pro- 
duced in the.present case was completed if not prepared 
altogether in 1839. The opening clause of it contains the 
following words “the settlement has been made according 
to Regulation.[X of 1833, therefore we write this wayib-ul-arz 
of our.own free-will and having fully understood it, we accept 
the matters, stated below as binding upon us “ maratih zail 
khushi se apne upar manzur karte hain.” The heading of 
the clause relating to pre-emption is, “ Mode of sale and trans- 
fer of the whole or part of the share-holders” and the clause 
itself runs_as follows :—Whoever amongst us wishes to 
transfer his share in whole or in part by sale or mortgage 
is bound to inform his co-sharers and to sell or mortgage to 
him (séc), at the price fixed. If any one transfers his share 
to a stranger without informing his co-sharers, the transfer 
will not be valid.” The concluding words are, “therefore 
we have written this ¢grarnama that it may be of use at 
the proper time.” Paragraph 14 of the wajib-ul-arz of the later 
settlement which is in the chapter relating to “ The remaining 
rights of the co-sharers” is headed, “pre-emption and 
transfer by gift and the disposal of property in charity etc, 
and the relevant portion runs as follows :—“In case of urgent 
necessity every co-sharer has the right to transfer his share 
recorded in the Akewat; near co-sharers and other pattidars 
will have the right to pre-empt, the nearer being preferred 
to the more remote—/tarjzh ba lthaz madarıj garib. The 
courts below have dismissed the suit. The lower appellate 
court has held that the earlier qwajid-ul-srz recorded a 
contract for, not a custom of, pre-emption ; that as pre- 
emption depended upon contract, not custom, between 1833 
and 1869 (he assumed that the earlier wayib-ul-arz was 
prepared in 1833) there cannot have been a custom of pre- 


‘emption in 1869, and that if the earlier wayid-ul-arz was 


a record of custom there were differences between the customs 
recorded in the two wazib-ul-arzes and therefore that custom 
was uncertain and could not be enforced. 

This appeal has been referred to.a Full Bench in con- 
sequence of the many conflicting views which have been 
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expressed “regarding ‘the proper’ method of construing the 
wajtb-il-arzes prepared at’ the settlements‘of the Gorakhpur 
district ‘made in“ 1834-1842 and 1859-1869. The learned 
vakil forthe respondents ‘contended: that a number of recent 
decisions of-this Coiirt have established a curses curæi which 
we Gught net fo disturb. Decisions resting upon the con- 
struction of décuments couched in different language cannot 
ordinarily be said tó conflict with each other, but there has,. I 
~ think, been a'réal conflict of judicial opinion in the preemption 
cases ‘from. the Gorakhpur district, notwithstanding that the 
language of the different waytb-ul-arzes produced has not been 
the same in-all casés. The cases which I’ have’ been able to 
find- fall into five distinct classes, namely, (1) those in which 
the zwajzb-ul-arz of the later settlement has been accepted 
as sufficient evidence of the custom’ therein set out on the 
ground that the custom may have’ sprung up since the 
wajib-ul-are of the earlier settlement was prepared, e.g. Gokul 
Ditchhit v: Maheshrt Ditchhtt (1) and -Parbhu Nath v. 
Thakur (?), Cases in which the differences between the'clauses 
relating to pre-emption in the earlier an d later waztb-ul-arzes 
have’ been disregarded or held to be unimportant and the 
later wayib-ul-are has been accepted as a correct record of 
the custom.- (3) Cases in- which it ‘has been held that no 
valid custom has been’ proved: either, (a) because the earlier 
wajib-ul-arz was a record of a contract as shewn by the 
use of the words grar or igrarnama or other similar words 
which’ were -held to indicate that,the persons who signed the 
wajib-ul-arzes had “agreed” to'what was entered in it or (b) 
because there was a difference between the earlier and later 
wajib-ul-arses, €g, Phallu Ram v. Sheo Harak; (8) Duram v. 
Tahal (4); Abilakh v- Bhawani Deen(®); Shiam Lal v. Jadu- 
nandan®); Mahabal Rai v, Ram Bhabut (1); Mahammed Khan 
v. Lah Bukhsh(8); Ram Prasadv. Mahadeo Prasad®); Baldet 
v: Wazir Khan (1°); and Manraj v. Nasirullah(?+), (4) Cases in 
which the court has held that the earlier wayzb-ud-arz was like 
the later wajib-ut-arz, the record of a custom notwithstanding 
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the use of words indicating assent or agreement and that the 
earlier wajib-ul-arz recorded the custom in brief and general 
terms, while the later one set it out in greater detail and there 
was no real conflict between to two, e.g. Hub Lal x. Ganga 
Sahat (!) and Bakal Rai v. Sukhdeo Prasad (2) and (5) Cases 
in which one or both of the wajib-ul-arzes differed largely from 
those generally met with in the district and there were special 


“reasons for deciding for or against the custom set up which 


do hot exist in the present case. In all the,cases of the 
first four classes which I have seen the .court had ‘before ' 
it an extract from the waytb-wl-arz of the settlement of 
1834-1842 and an extract from the wajib-ul-arz. of the 
settlement of 1859-1869; the former gave the right of pre-emp-' 
tion to co-sharers without more and the latter provided for 
two or more grades of pre-emptors, the right being given: asa 
rule first to near co-sharers next to co-sharers in the same ¢hok 
or pattd and lastly to other co-sharers in the village. The rea- 
sons given for the decision in any of the cases in the third 
class are applicable to all of them ‘notwithstanding the differ- 


` ence in the language of the wajit-ul-arzes with which the . 


court had to deal, and it is upon decisions in cases of this 
class of which there have been many lately, that the learned 
vakil for the respondents relied as establishing a cursus cure? 
which should not be disturbed, It appears to me that the 
views expressed in them must sooner or later put an end to 
suits for pre-emption on the basis of custom entered in the 
wajib-ul-arg not only in the Gorakhpur district but in other 
districts also. In fact decisions in cases of this class have al- 
ready ,been applied to cases from the Meerut and Aligarh 
district and probably to others ‘also. It is a significant fact 
that learned Judges when dealing with ‘pre-emption cases from 
the Gorakhpur district have almost invariably referred to 
decisions in other cases though insisting that each case must 
be decided with reference to the particular wajzb-ul-arzes before 
the court. The truth is that there are two questions which 
arise in all these cases, namely, the effect to be given to words 
indicating that the zalguzars have assented toa wajtb-ul-arz 
or that they are bound by it and the importance to be attach- 
ed to differences of a well clefined nature between the wazib-ul- 
arses of the two settlements. 
(1) 7 [1907] A. L. J. R., 519 (2)F A F.O, 13 of 1910, 
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It seems to me that in construing a wajth-ul-ars one must — Cv, 
have regard to the documents as a whole and bear in mind 1910. 
the law and instructions ifany under which, and the circum- , RETURAJI 
stances in which the document was prepared. The present v. 

PAHALWAN. 





District Judge of Gorakhpur has in more than one case com- ; 

plained of the difficulty of construing short extracts from «ens. 
wajib-ul-arzes. In the present case the complete zwaytb-ul-arses 
of both settlements’ are before us. The wa7zb-u/-arg of the 
settlement which was made:between 1834 and 1842. was pre- 
pared in accordance with paragraph 9 of Regulation VII 
© of 1822 which I may note was not touched by the later Regu- 
~lation of 1833 mentioned in the wayzb-ul-arz so far as our pre- 
sent purpose is concerned. The Regulation of 1822 ‘mposed 
upon Settlement Officers the duty of “ uniting with the adjust- 
ment.of the assessment...............cscseeeeeeee the object of as- 
certaining and recording the fullest possible information with 
regard to landed tenures. and the rights interests and pri- 
vileges' of the various classes of the agricultural community,” 
and their proceedings were to “ embrace the formation, of as 
accurate a record as possible of all local usages connected 
with landed tenures ” and the information collected was to be 
so arranged and, recorded as to admit immediate reference 
thereafter by courts of judicature.- In the case of Lekraj 
Koer v. Mahpal Singh(+), their Lordships of the Privy’ Council 
held, that a custom relating to the mode of inheritance was a 
usage of the kind which the Regulation required the Settlement 
Officer to ascertain and record and there can be no doubt that 
a'custòm of pre- -emption was also such a usage. Executive 
instructions were issued by the, Board of Revenue from time 
to time. The instructions in force at the date of the preparation 
of wajzb-ul-are of the earlier, settlement in the present case, and 
they arethe earliest instructions which I have been able to 
find, are contained in the Board’s Circular of 1839, which laid 
down that one of the records of the settlement file was to be the 
engagement (granama) entered into by the malguszars and 
co-parceners. This engagement:was to show the amount of 
‘Jama agreed to and to be a general record of liabilities, pri- 
vileges - and interests , attaching to each member of the 
community. Among other matters, it was to show the divi- 
-siomof the jama among the members of the community 

= : (1) [1879] I. L. R.,-5 Cal., 744. 
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the mode of collecting village expenses, remunerating 
chowkidars,and putwaris, the selection of lambardars and 
generally, all other municipal arrangements made at the 
settlement and the document was to be signed by the 
parties affected thereby in token of their assent to it. The 
Board disclaimed any desire to bind Settlement Officers’ to 
adopt any particular form but they give a sample form in the 
appendix and they said that the engagement need not be 
drawn out to an unreasonable length so as to exhibit in detail 
all the information collected. The sample form is very brief. 
It is described as an zgrarnama and one clause in it runs 
as follows:—“ If any co-sharers desires to sell or pledge his 
share and all the co-sharers refuse to take it he is at liberty 
to sell or pledge it to an outsider.” It would appear from 
this that the revenue authorities intended that the custom of 
pre-emption should be recorded in brief and general terms. 
Neither the Regulation nor the Circular says a word“ about 
contracts for pre-emption. On the other hand, it is notorious 
that a custom of pre-emption was very common. It will be 
observed that the clause relating to pre-emption in the village 
now in question gives the sense of the form given jn the 
Circular and that in none of the cases from the Gorakhpur 
district cited during the arguments, does the extract from the 
wajib-ul-arz of the earlier settlement which was put in evidence 
go beyond the sample form given by the Board in 1839, 
though it does not appear whether all the wayjzb-u/-arzes were 
prepared after the issue of that circular or not. In every case . 
the record was brief. Inall of them without exception the 
right to pre-empt is given to co-sharers without more and no 
provision is made for competition between co-sharers. The 


-wajib-ul-are of 1869 also was prepared in pursuance of Regula- 


tion VII of 1822 but in the meantime the Board of Revenue 
had issued fresh instructions as to the compilation of settle- | 
ment files. Atthe time when the wayrib-ul-a1s of 1869 was 


` prepared, the instructions in force were contained in the 


Board’s Circular No, 24 of 1868. In paragraph 9 of it they say 
that the wajzb-wl-arz should be a record of the customs and 
usages prevalent in the estate. In paragraph 17 they say that 


it is not their intention to prescribe a form of wayzb-ul-ars 


which is to be undeviatingly _ followed by all Settlement 
Officers, but they wish to impress ori all officers the extreme 


+ 
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importance of a carefully prepared record and the necessity 
of their confining themselves in the wajzb-ul-ars to a record 
of the usages and customs which they find to be actually in 
existence. In conclusion they say that the greatest care 
should be paid to the attestation of the khewat and 
wwajzb-ul-are, The presence of all parties was to be secured 
and the papers carefully read over and explained to them. 
These instructions show very clearly that Settlement 
Officers were enjoined to record customs, not contracts, in 
matters like pre-emption and that rauch more detailed 
information was required in 1868 than in 1839. Attached to 
the_ Circular of 1868 was a skeleton form of wajzb-ul-are, 
paragraph r4 of which ts headed, “The custom relating 
to pre-emption” and provides for several grades of pre- 
emptors. The history of the preparation of these wajzb-2/- 
arses that there is a strong presumption that what is entered 
in them regarding pre-emption is the record of a custom. 
We have all of us seen wajib-ul-arzes which contain provisions 
which ought not to be in them. In some no doubt language 
may be found which shows clearly an attempt to create a 
right of pre-emption. In others there is an obvious contract 
between the co-parceners fora right of pre-emption. But 
where the contrary is not shown a provision in a wajzb-el-aoz 
relating to pre-emption should be presumed to be the record 
of a custom and this rule has been affirmed repeatedly by 
this Court. In all the cases from the Gorakhpur district in 
which the wajzb-ul-arz of the earlier settlement has been held 
to be evidence of a contract for pre-emption the pre-amble 
ör opening clause or the last clause has contained some such 
words as “ham iqrar karte hain, ham paband rahenge, or ham 
harband, vahenge. In the present case the words are kam 
arati sail khushi se apne upar manjur karte hain, ln the 
form given in the Board’s Circular the words are a good deal 
stronger they are ġa tastim sharait zail iqrar karte Aatn, yet it 
is certainthat the Board never intended that a contract of pre- 
emption should be recorded. The word zgrar does not neces- 
sarily mean contract. In the sample forms it means no more 
than declare assent. Within certain limits the exact form 
of words used in the opening or attestation clause isim- 
material. The form was prepared by officials and the words 
iqrar, mansur and so forth were intended to show that the 
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Ctvin. malgusars admitted that the record which ‘they were signing 

ite. was correct and binding upon them. It appears to me that 

— to hold that words -in a wajib-wl-arz indicating assent or 
RETURAJI _ 


v, acknowledgment by the malgusars are sufficient to show that 
PAHALWAN. the malguzars entered into a contract with each other regard- 
Chamier, J. ing -pre-emption is to disregard the whole history of the pre- 

paration of wajiıb-ul-arzes. 


Starting with the presumption that the intention was to 
record an existing custom I consider that words like zgrar 
karte hain or manzur karte hain or paband rahenge or the 
like are entirely insufficient by themselves to rebut that 
presumption. It would have been a dificult matter to get the 
malguears all ovey the district to agree to the création of a 
new right, but easy to get them to assent to the record of a 
notorious and existing custom. As AIKMAN, J. observed in 
the case of Baldeo Sahai ù. Nagai Ahir (1), malguzars could 
agree to observe an existing custom as well as enter into a 


new contract. p 
P 


The eas lier’ wajib-ul-arz in the present case was signed by 
only four persons but this does not appear to be sufficient 
reason for holding that it is a contract, not a custom, 
which is recorded. The construction which has been placed 
in many.cases upon wajib-ul-arzes of the earlier settlement is 
due, I suspect, in no small degree to the fact that the whole 
wajib-ul-arg was not before the Court. Having carefully con- 
sidered the language of the wajib-ul-arz of the earlier settle- 
ment’ produced in the present case, | have been unable to find 
anything in it which indicates that it was intended to be the 


ps 


record ofa contract for pre-emption. 

It must however be admitted that the custom is not 
‘recorded in the same language in both wazz-ul-arzes and the 
qüestion is whether it should on this account be held that 
the custom is not certain. According to the decision of their 

- Lordships in Letraz Kuar v. Mahpal Singh (3), the 
earlier wajt-ul-are having been prepared in pursuance of 
Regulation VII of 1822 must be presumed to be correct 
so far as it goes, and the same presumption attaches to... 


(© [1907] 27 A. W. N, 17. 
{2) [1879] 1. L. R, 5 Cal, 774. P.C, 
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the later waytb-ul-arz. If the case rested here I should 
have been disposed to hold that the later wajtb-ul-are 
should -prevail having been prepared at asettlemeut made 
by way of revision of the previous settlement. One of the 
avowed objects of the later settlements was to correct errors 
and make good deficiencies in the old record. The whole 
settlement record of 1839 is brief compared with that of 1869. 


The Board’s instructions in 1839 positively ‘discouraged the - 


recording of elaborate details. But further it appears to me 
that there is not necessarily any contradiction between the 
two wajib-ul-ar ses with which we are concerned in the pre- 
sent case. The earlier gives the right of pre-emption to co- 
sharers as also does the later. It is incontestable that if the 
earlier zwajzb-ul-arz were the only record of the custom the 
appellant might prove by oral evidence that in case of com- 
` petition between co-sharers, the nearer co-sharer was entitled 
to preempt. In fact it is always open to a person to 
supplement a wazib-ul-arz by oral evidence and where large 


interests are at stake this is commonly done. Why then ’ 


should not the appellant in the present case be entitled to 
supplement the earlier wytb-ul-arz by the later and pre- 
sumably more correct one? I entirely agree with what 


my brother KNox said in the case of Hub Lal v, Ganga- 


Sahu (#), with reference to similar waytb-ul-arzes. The 
earlier one records the custom in brief and general terms. 


The later one goes more into details. Itis more complete 


and this is exactly what one would expect. The words in 
the later wayib-ul-ara“ in case of urgent necessity” may be 
disregarded. They have no bearing upon the question of 
pre-emption. It is notorious that the records of the earliest 
settlements were often found to. be unsatisfactory and 
incomplete. Hence the necessity for the more elaborate 
records that were prepared afterwards. _ 

In my opifiion the reasons given by the courts below, for 
holding that the earlier cojib-ul-arz, was the record of a 
contract and that the custom set up by the appellant has not 
been proved by the wazib-ul-arzes are insufficient. I would 
allow this appeal set aside the decree of the lower appellate 
court and remand the case through that court to the first 
court to be disposed of according to law. 

(2) [1910] 7 AML. J. R, 519: 
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Civi. . By THE COURT :—The order of the Court is that the 

om - decrees of the lower courts be set aside and inasmuch as 
nae the Suit was dismissed by both the lower courts on a 

an preliminary point and we have teversed their decisions upon 
PAHALWAN. 





this point, we remand the suit to the court of first instance, 
through the lower appellate court, under the provision of 
order 41 rule 23 of the Code of Civil Procedure, with direc- 
tions to re-admit it under its original number in the file of 
pending suits and dispose of it according to law. Costs here 
and hitherto will abide the event. AEn 


Chamuer, Jj. 


1 
S. M. Appeal decreed. Cause remanded: 


Crvi : UMAN SHANKER 
1919 > ` VErsSus ; 
SRy, 25. . BHAGWAN DIN AND OTHERS.* 
BANERJI, J. 


Civil and Revenue Courts— Jurisdiction, exclusive of Revenue Courts— 
Suit for declaration in Civit Court that « decree of Revenue Court is 
void for irregularity—maintainability of. 


A suit cannot be maintained in the Civil Court fora declaration 
that the decree of the Revenue Court ina matter in which that court 
has exclusive jurisdiction is void and ineffectual on the ground that the 
proceedings of that Court were contrary to law. Rar Krishn Chana v. 
Mahadeo, [1901] 21 A. W. N., 49, followed. 


SECOND APPEAL from a decree of F. S. Tabor, Esq., 
District Judge of Banda, reversing a decree ‘of Maulvi 
Muhammad Azim-ud-din, Munsif of Hamirpur. 


Suit for declaration. : 

The material facts appear from the judgment. 

S. C. Chaudhri, for J. N. Chaudri, for the appellant, 

JT. L Agarwala, for the respondents, 

The judgment of the Court was delivered’ by 

Banet ft, Je BANERJI, J.—This was a suit for a declaration that an 


ex parte decree for arrears of rent obtained by the defendants 
against the plaintiff is void and ineffectual on the ground 


*S. A. No. 760 of 1909. 
E 
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that a guardian for the suit was not properly appointea fot 
the plaintiff who is a minor, It appears that the plaintiffs 
tò that suit made an application praying -that one 
Kedarnath might be appointed guardian ad “item of the 
minor defendant. Notice was issued to Kedarnath, but 
he refused to act as guardian. Another person was then 
named but upon issue of notice he-also refused to act. The 
plaintiff then made. an application supported by affidavit 
stating that Kedarnath was a proper person to, be appointed 
guardian of the minor. „Kedarnath again refused to act, but 
in spite of his refusal, the court appointed him guardian 
ad litem, and, as no appearance was _made, decreed the claim 
ex parte. It is urged that the appointment of Kedarnath with- 
out his consent was illegal and that the plaintiff in this suit 
was not properly representéd in the former suit, and the 
decree in that suit was therefore void. The court of first 
instance decreed the claim, but the lower appellate court has 
dismissed it. The question is whether such a suit is main- 
tainable in the Civil Court. This question is concluded by 
the ruling of this Court in Rad Krishn Chand v. Mahadeo ('). 
In that case the plaintiff sought a declaration that the 
decree, of a Revenue Court passed against him was void, 
ineffectual and not binding on him. It was held that a 
Civil Court has “no power to entertain a suit for a declara- 
tion that a decree or order of a Revenue Court, passed in a 
matter in\which the Revenue Court had exclusive jurisdiction, 


was void upon any ground” other than the ground of fraud. 


The suit in the present case was one exclusively within 
the jurisdiction of the Revenue Court and .whether that 
Court: acted rightly or wrongly, it had jurisdiction to make a 
decree. On the principle of the ruling above referred to, a 
suit cannot be maintained in the Civil Court for a declaration 
that the decrée of the Revenue Court is void and ineffectual 
on the ground that the proceedings of that Court, were 
contrary to law. The appeal therefore fails and is dismixsed 


x 


with costs, - Pr 
Appeal aismissed, 
(1) [1901] 21 A. W. N.. 49, i 
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Cvm BATASI LAL 
1910. versus 
Jey 88. ARJUN SINGH AND oTHERS.* 
see Ei Pre-emption—Waj eal ate onal hakkiat deh—Jleaning of perfect 
BANERJI, J. partition—Plantf, sharer in afferent mahal, 


The word shar‘ means a partner and the fact of its being used in 
a record of the custom of pie-emption in a wajib-ul-arz shows that what is 
intended is that the person entitled to the right of pre-emption must be a 
sharik or partner of the vendor in the Aakkiat of the village. Where 
therefore a w2/7b-u/-arz gave aright of pre-emption to sharik hakkiat deh 
and the village was afterwards divided into mahals by perfect partition 
and the plaintiff pre-emptor was not a sharer in the mahal sold, but in 
another mahal, žel? that he was not a sharik of the vendor. 


The fact of a new wajib-ul-arz having been prepared after partition, 
by which the co-sharers agreed tu abide by the terms of the old ew71d- 
ul-arz, does not make any difference as regards the plaintiffs right. 

SECOND APPEAL against the decree of C. Rustomjee, 
Esq., Additional Judge, Mainpuri, reversing the decree of 
L. Chajju Mal, Subordinate Judge, Mainpuri. 

Suit for pre-emption. 

The facts necessary for the appeal are as follows :— 

One Karan Singh was proprietor of a 7% biswa share in 
mauza Sherpur Afzalpur, which before 19or was an un- 
divided, mahal. In 1899, Karan Sirgh sold his share to Net 
Ram, who got the village partitioned, and his share was _ 
formed: into a separate mahal known as mahal Net Ram. 
The property was, however, subject to a mortgage by condi- 
tional sale in favour of Batasi Lal who obtained a decree for 
foreclosure on 5th April, 1902. The plaintiff, who isa brother 
of Karan Singh and a co-sharer in the village of Sherpur Af- 
zalpur, sued for pre-emption as against Batasi Lal in respect 
of the foreclosure decree, The wazzb-ul-arz prepared in 1893 
gave a right of pre-emption first to own aad (children), then 
to brothers and cousins and then to sarik hakkiat deh. After 
the partition a fresh wayib-wl-arz was framed for mahal Net 
Ram, and as regards pre-emption it was recorded that the right 
of pre-emption as recorded in the former settlement should be 
regarded as wafiz and natzk (final and conclusive). The de- 
fendant pleaded that the plaintiff was not entitled to pre-emp- 
tion. The first court held that as the plaintiff had no share 


* S, A. No. 1155 of 1999, 
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in mahal Net Ram, he, was not entitled to succeed. The 
lower appellate’court held that the plaintiff was entitled to 
pre-empt as sharik hakkzat deh. 

The defendant appealed. 

Sundar Lal (with him Satish Chandra’ Banerji), for the 
appellant — 

The plaintiff was not suing to pre-empt the original 
mortgage by conditional sale and therefore the fact 
that he was Karan Singh’s brother, could not help him. 
His relationship with Net Ram had to be looked to, The 
plaintiff therefore could only’succeed if he was a sharik of 
Net Ram. The word shark was not the same as Aissedar, 
but meant a person who was a partner in the property sold. 

He relied on 

Mahesh Dat Pande y. Gokul Naik, [1910]7 A. L. J. R., 415. 

Peary Lal Banerji. (for Surendra Nath Sen), for the 
respondent :— 

The plaintiff was entitled to succeed as being a 
brother of Karan Singh, the original transferor. A mort- 
gage by conditional sale is a transaction in which the sale 
is ostensible at first but becomes absolute on the happening of 
a certain contingency, vzz., default in payment. It is the 
- initial sale which becomes absolute and a title indefeasible 
is transferred. Karan Singh was the original transferor, and 
the plaintiff was entitled to pre-empt under the category of 
“own brother” It makes no difference that Karan Singh 
subsequently sold his equity of redemption. 

The plaintiff was also entitled to succeed as a sharik 
hakkiat deh which words meant nothing more than Azssedar 
deh and such a person -was entitled to pre-empt notwith- 
standing the partition of the village. 

Dori v. Jiwan Ram, [1910] 7 A. L. J. R., 133. 

Moreover, as even after partition, the provisions relating 
to pre-emption which were in' force’ in the undivided village 
were recognised as current in the new divided mahal the 
intention was that in any case strangers should be excluded 
and persons who were owners of property in the village should 
be entitled to pre-emption. He further submitted that as 
the first three classes of pre-emptors were persons who were 
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generally speaking relatives, there was nothing- to show 


that any preference was given to co-sharers in a mahal as 
against co-sharers ina village. The predominant idēa was 
to keep the property as fai as possible in the family and 
failing that not to introduce strangers: 


eve ie 


The judgment of the Court was delivered by- 


| © BANERJI, J.—This appeal arises out of a suit for pre- 
emption. The facts are these :—One Karan Singh -executed 
a deed of conditional sale in favour of Batasi Lal, ' thé 
defendant-appellant. Subsequently he “sold his’ interests 
in the mortgaged property, ze. the equity of redemption to 
Net Ram, defendant. Net Ram and Batasi Lal brought a 
suit for foreclosure and obtained a decree on the 4th ‘Sept 
tember, 1901, which was subsequently made ‘absolute. + ‘The 
suit out of which this appeal arises. was brought byf. the 


‘plaintiff; who is the brother of Karan Singh, to pre-empt the 


absolute sale which has taken place in consequence .of the 
foreclosure decree. After the purchase made by Net Ram 
from Karan Singh a partition of the village was effected and. 
the property in question was formed into’ a separate mahal. 

The plaintiff claims for pre-emption, first, as’ the brother . of 
Karan Singh, and, secondly, as owning a share in the village. 


. Hé is not a co-sharer in the mahal in which the property: 


in. suit is situate’ “The wayzb-al-ars of the village .upon 
‘which hezrelies provides that the right to claim pre-emption 
shall in the case of a transfer by sale or mortgage and not 
a gift, accrue first. to the offspring (ew/ad) and then. after 
them to -~own brothers and nephews and ‘also., cousins 
and sarik hakkiat deh, The plaintif claims pre-emption 
utider the first clause and also under the last clause ‘referred 
to in the zajzb-al-arz. The court of first instance ' dismissed 
his claim, but the Jower appellate. court has decreed. it. 
The learned Judge of the, lower appellate court held that 
the plaintiff- -had no right of pre-emption by reason of his 
being a brother of Karan Singh, but he is of opinion “that 
he’ comes within the category of skèrik “hakkiat ‘deh and 
is thus entitled to pre-empt. It is contended on behalf. of 


-the respondent that the plaintiff. is aiso entitled. to. claim 


preemption by reason of. his being the. brother of, “Karan 
Singh, We do not agree with this contention. Karan Singh 
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had parted with. all his rights in the property in favour of 
Net Ram at the time when the decree for foreclosure in 
respect of which pre-emption is claimed was passed. Net 
Ram was the person entitled, to the property and it was his 
right which was foreclosed by the decree. The plaintiff 
is not Net Ram’s brother, and therefore he cannot claim 
as a pre-emptor of the -first class. We do not agree with 
the learned Judge that the plaintiff comes. within the cate- 
gory of sharik hakkiat deh, The word sharik means a partner 
and the fact of its being used in the wazéb-ué-arz shows that 
what was: intended was that the person entitled to the right of 
pre-emption must be a shart or partner of the vendor in 
the Aakkiat of the village. 
such sharif. ‘The principle of the ruling in 
Pandé v. Gokul Naik (1), applies to this case. There it 
. was ‘held that sharik meant a partner or co-sharer of the 
` vendor. As in that case so in this, the share-holder in the village 
who haga right of pre-emption, must be the vendor's sharik 
òr partner, Że. there must be a common bond between him 
and‘the vendor. Such bond has ceased to exist owing’ to 
a partition under which the plaintiff has obtained a share 
in a different mahal, He is not therefore entitled to claim 
pre-emption and his suit ought to have been dismissed. 
We do not think that in this respect the fact of a new wajib- 
ul-ars having been prepared after partition, by which, the 
co-sharers agreed to abide by the terms of the old wayib-ul-arz, 
makes any difference as regards the- plaintiff's right? We 
accordingly allow ‘the appeal, set aside’ the decree ‘of the 
court below with costs and restore that of the court’ 

The costs in this Court will include fees 


After partition he ceased to be 


first instance. 
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Code of Civil Procedure (Vof 1908), ss. 104,154—Interpretation of statutes— 
Retrospective effect—Appeal—Order refusing to file an award—Award 
made in 1909—Application in 1908. 

The Code of Civil Procedure, 1882, granted no appeal to a higher 
tribunal] from an order refusing an application to have an award made a 
rule of Court, but the Code of 1908, does grant such an appeal, vide s. 104 
(7). Where, therefore, an application was made on the 19th September, 
1908, to make an award a rule of court, and che application was rejected 
on the 18th June, 1909, Ae/d that the provisions neither of section 154 nor 
of section 104 of the Code appplied and the appeal was not maintain- 
able. 

A court will not ascribe retrospective effect to new laws -affecting 
rights unless by express words or necessary implication it appears that 
such was the intention of the legislature. Phillips v. Eyre, L. Ra 
6 Q. B., 23, followed. 

FIRST APPEAL from an order of Babu Keshab Deb, Sub- 
ordinate Judge of Jaunpur. 

Proceedings in arbitration. Question whether an appeal 
lies from an order refusing an application to make an anard 
a rule of court. 


` 


The facts were these :— 

The parties referred a dispute regarding family property 
to arbitration. The arbitrators made their award and pro- 
nounced it on 17th July, 1908. The appellant, Gajraj Lal in 
whose favour the award was, applied under section 525 of the 
old Code, to file itin court. The Subordinate Judge made an 
order on 18th June, 1909, refusing to file the award. Hence 
the appeal. 

Ahmed Kareem, for the respondent, took a preliminary _ 
objection to the hearing of the appeal :— When Gajraj Lal 
made the application to have the award made a rule of court, _ 
the old Code of Civil Procedure (Act XIV of 1882) was 
in force. The proceedings were, therefore, initiated under 

° F. A. F. O. No. 131 of 1909, 
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the old Code. That case will, therefore, under section 6 of 
the General Clauses Act, I of 1868, govern every order made, 
and subsequent proceedings taken, upon that application. 
An appeal, which is a subsequent proceeding, will lie only if 
one was-granted by the old Code. 

Basant Lal v. Kunji Lal, [1905] z5 A. W. N., 165. 

The fact that the present Code of Civil Procedure gives 
a right of appeal from an order refusing to file an award does 
not help the appellant. It has been ruled by this Court under 
the old Code, as I have shown, that no such appeal was per- 
mitted. - 

` I also rely on the case of 

Satehuri v. Mujidan, [1887] 1, L. R., 15 Cal, 107. 
in which it was held that the appeal would not lie although the 
judgment sought to be appealed from was passed on a date on 
which the repealing Act, which granted a right of appeal, had 
already come into force. This ruling exactly meets the 
present case. Another case is that of 

Hurrosun lari D bi v. Bhojohart Dis, [1886] 1. L. R, 13 Cal, 86 

A similar case under the Bombay General Clauses Act 
was that of 

Nana bin Aba v. Sheku bin Andu, [1908] I. L. Rọ 32 Bom., 337. 

In Kounsilla v. [shri Singh, [1910] 7 A. L. J. R, 420, 
although the facts were different, it was held that the present 
Code of Civil Procedure should not be construed so as to 
have a retrospective operation. 

J. N. Chaudri (with him /. N. Mukerji), for the appellant, 
in reply to the preliminary objection:—Having regard to the 
provisions ofthe two Codes and of the General Clauses Act the 
appeal should be entertained. I refer to sections 156, 154 
and 187 of the new Code. The effect of these sections is 
to preserve appeals which lay under the old Code; if 
there was a ‘right of appeal under the old Code that right 
has not. been taken away by the new Code. When the 
new enactment contains in itself provisions for, protecting 
rights arising under the old Code, we conclude that in ‘all 
other matters it was intended. by the legislature that the new 
Act should govern all proceedings and institutions subsequent 
to its coming into force. The cases cited by the respondent 
deal with the old General Clauses Act (I of 1868). But there 

zis a considerable difference between that Act and the present 
147 
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General Clauses Act (X of 1897). “The language used in 


section 6 of the former .Act, ‘any proceedings Commenced”. 


etc., is very wide; and the cases cited by the respondent 
simply interpret the word “proceedings” in this section to 
mean and include suits up to their final decision by the last 
court of appeal. A remarkable change was effected in 
the wording of section 6 of the later Act; the wide and 
comprehensive term, “any proceedings”, is done away with, 
and, instead, the section proceeds to provide that the repeal 
shall not “revive anything net in force”, “affect any right,” 
etc. E i 

[KNOXx, J.—But in clause (e) the words “shall not affect any 
legal proceeding etc.,” do find a place.] 

Those “ proceedings” refer back to clause (d) of the section. 
The effect is merely to preserve rights already accrued or 
obligations already incurred; that is, if there was a right 


of appeal under the old Act, the new Act would not take it 


away. It does not lay down the converse, namely, that if there 
was no right ofappeal under the old Act, the new Act would 
also deny it. To this extent I am supported by the ruling 
in7 A. L. J. R, already cited. . o- 
The case of : : 
Harbuns Sahai v. Bhaire Pershad Singh, [1879] I. L. R., 5 Cal, 259, 
is in my favour. That case was very like the present case. 
There, too, the order sought to be appealed from was passed 


` 


after the then new Code (Act X of 1877) had come into effect. - 


The present Code very clearly and exhaustively ae down 
what are the things that will not be affected. 

[KNox, J.—Does not “right conferred” include a limita- 
tion of another right ?] 

If the respondent says that he had acquired a right of an 
unappealable order in? his favour, the answer is, that that 
right did not, and could not, come into existence as soon as 
the application was filed, but could arise only when the order 
was passed. But at the moment when that order was passed 
the new Code had come into operation and under-that Gode 
the crder was not an unappealable one. . ' 

Alaned Kareem, for the respondent, was not called upon to 
reply, but pointed out that the distinction between the two 
General Clauses Acts was touched upon in the case in 


7A. L.J. R, cited: by him. = 
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The judgment of the Court was delivered ‘by 


_ Kwox, J.—Gajraj Lal applicant, here appellant, and Ram 
Din Lal respondent here had a dispute regarding the division 
of certain family property. They agreed zz/er se on the 2nd 
of July; 1907, to refer the dispute to arbitration. The arbitra- 
‘tors decided the matter 1eferred to them and pronounced ‘their 
award on the 17th of July, 1908. That award, as it happened, 
was in favour of Gajraj Lal, the appellant. On the 19th of 
September, 1908, Gajraj Lal presented an application asking 
that the award might be filed and be made a rule of Court. 
On the 18th of June, 1909, the Subordinate Judge refused the 
application. Between the 19th of September, 1908, and the 18th 
- of June, 1909, the present Code of Civil Procedure came into 
force, and it is owing to the changes made by the present Code 
in the former Code that the difficulties with which this appeal 
is concerned have arisen. It had been held in several cases 
under the Code of Civil Procedure now repealed that the 
Code granted no appeal to a higher tribunal from an order 
refusing an application to have an award made a rule of 
Court. The present Code, wzde section 104, clause (/), grants 
an appeal from such an order. Taking advantage of section 
104, clause (f), Gajraj Lal has filed the present appeal. Upon 
the appeal_coming on for hearing the respondent raised a 
preliminary objection to the effect that no appeal lay from 
the order of the Subordinate Judge dated the 18th of June, 
1909. The contention of the respondent is that as the pro- 
ceedings out of which the order of the 18th of June, 1909, 
arose were instituted under the former Code of Civil Pro- 
cedure, nothing contained in the present Code can affect those 
proceedings, and he claims the benefit of the finality which the 
former Code of Civil Procedure gave toa refusal by a Court 
to grant an application to file an award. In support of his 
contention the learned advocate for the respondent drew our 
attention to Hurrosundari Dahi v, Bhojohart Das Manji (*) 
and also to Satghure v. Mujidan (2): Those cases undoubted- 
ly support his contention. The learned advocate for the 
‘appellant in answer to the objection raised, contends: that the 
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present Code in express terms saves from the provisions of the 
former Code any right of appeal which shall have accrued to 
a party at the commencement of the Code, This contention 
he bases upon section 154 of the present Code, Regarding 
the cases cited by the other side his answer to them is that 
they. yere: cases decided: under the provisions of Act No. I 
of 186% and that the language contained in Act No. X of 
-3897 which has replaced Act No. I of 1868 on the Statute 


2be0k is very different from the language contained in Act 


No. I of 1868. . Regarding the first ground, viz., that section 
154 sanctions the filing of the present appeal, we think that 
the obvious meaning of section 154 is that nothing in the 
` Code shall affect any tight of appeal which shall have accrued 
to a party before the new Code came into force and is present 
at the commencement of the new Code. This appears to be the 
proper interpretation of the section and according to that in- 
terpretation section 104 would in no way help the present 
appellant. No right of appeal had accrued to him before the 
Code came into force. In a recent case this Court had to 
consider the difference in the language contained in the tuo 
Statutes, Act Ii of 1868 and \ct X of 1897. We see no rea- 
son to differ from the interpretation therein laid down.* We 
followed in that case the principle laid down in Phlips v., 
Eyre (*) and held that “the Court will not ascribe retrospective 
force to new laws affecting rights, unless by express words or 
necessary implication it appears that such was the intention 
of the legislature.” We find nothing in the new ‘Code of 
Civil Procedure further than what was pointed out to us as 
evidencing any intention on the part of the legislature to de- 
part from this principle of law. A similar vièw to that which 
we have taken here was taken by the Bombay High Court 
in Nana bin Aba v. Sheku bin Antu and others (2). The 
preliminary objection prevails and we hold that no appeal lies 
under the circumstances. We dismiss the appeal with costs, 
including counsel's fees i) this Court on the higher sca'e, 


B. K. M. Appeal dismissed,- 
(* See Kounsilla v. Ishri Singh, 7 AL. J R., 420, 423—ED]` ` 
(1) [1870] L. R., 6 Q. B., 1, 23. 
(2) [1908] I. L. R, 32 Bom., 337. 
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RAM DAYAL 
Versus 
KING-EMPEROR. 
N -IW. P and Oudh Municipalities Act (I of 1900), Section 87 (5)— 
Legality of notice and validity of conviction under sechon 149-— 
Section 152, application of. 
Section 87 of the Municipalities Act 1900 was not intended to em- 


power a Board to require a man to pull down his house though it had 
been standing there before the passing of the Act. 


If the Board have no power to issue a notice under section 87 (5, it 
cannot be considered to be a notice under that section and the provisions 
of section 152 do not apply. When the Board issued such a notice and it 
was not complied with, a prosecution could not be entertained. Alopi Din 
v. The Municipal Board of Allahabad, [1907] 27 A. W. N. 2, referred to. 

CRIMINAL REVISION from an order of H. Dupernex, Esq, 
Sessions Judge of Mainpuri. 


_ Prosecution.and conviction under the Municipalities Act. 
` The material facts will appear from the judgment. 
AI. Ishaq Khan, for the applicant 


R. Malcomson, (Assistant Government Advocate) for 
the Crown. 


The following judgment was delivered by 


CHAMIER, J.—This is an application for revision of an 
order passed by a Magistrate in the Etawah district convict- 
ing the applicant ofan offence under section 147 of the N. W. 
P. and Oudh Municipalities Act (I of 1900) and sentencing him 
to pay a fine of rupees ten. The facts are stated as follows by 
the Sessions Judge who - refused to interfere with the Magis- 
trate’s order. In 1865 certain shop-keepers at Etawah entered 
into an agreement with the Municipal Commissioners of ‘the 
town for the construction of a ganj now known as Hume 
Ganj. The agreement provided that if the buildings were 
erected in contravention of the plans, the Municipal Commis- 
sioners would be entitled to interfere and would also be entitled 
to forbid the making of additions or changes in the buildings 


_ On January 18th, 1909, the Municipal Board of Etawah issued 
~ a notice to the applicant under sub-section (5) of section 87 of 


Cr. Rev. No 350 of 1919 
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the Municipalities Act requiring him to remove a wall in the 
upper story of his shop in the Ganj on the ground that it had 
been erected without permission and contrary to the original 
plans. Similar notices were issued to Daya Ram and Kashi 
Ram who are the applicants in Criminal Revisions Nos. 351 
and 352, Prosecutions were instituted on the applicants fail- 
ing to comply with the notices. It has been contended through- 
out that the Board had no power to issue the notices, 


Both the courts below have declined to consider this plea 
holding that ifthe applicants wished to challengé the legality 
of the notices they should “have appealed under section 152 
of the Act. That section provides inter alia that any person 

aggrieved by notice from a Board under sub section (5) of 
section 87 or sub-section (2) of section 88 requiring the alter- 
nation or demolition of a building may within a certain 
time appeal to a certain authority and “no such notice shall be 


-liable to be called in question otherwise than by such appeal.” 


In the case of Alop? Din v. The Municipal Board of Allah- 
abad, (1), where a Board had by a notice purporting to be issued 
under section 88 of the Act required a person to remove a wall 
which the court found did not overhang, project into, or 
encroach on any street or into on or over any drain sewer or 
aqueduct therein, the notice was challenged by suit and the 
court gave the plaintiffa declaration that the order was not 
within the competence of the Board and was invalid. Rely- 
ing partly upon this decision I held in a.case that came before 
me as Judicial Commissioner of Oudh that a conviction under 
section 147 of the Act for disobeying a notice issued under 


‘sub-section (2) of section 88 could be challenged in revision on 


the ground that the notice was #/tva vires of.the Board. 

It appears to me that precisely the same consideration 
arises in the case of a notice purporting to have been -isstied 
under sub-section (5) of section 87 of the Act. If the Board 
have no power whatever to issue the notice it cannot be con- 
sidered to be a notice under that section and -the provisions 
of section 152 do not apply. In the cases now before me it 
is abundantly clear that the Board had no power to issue the 
notices in question. The section applies to new buildings, 
Sub-section (1) provides that every person who intends to 

(1) [1907] 27 A. W. N., 2 i 
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erect or re-erect any building of the kinds specified shall 
„give notice to the Board. Under sub-section (2) the Board 
may requife a person who has given such notice [z. ¢ notice 
under sub-section (1)] to submit plans etc. Sub-section (3) 
applies only to valid notices given -under sub-section (1). 
Sub-section (4) determines the period for which sanction 
given by the Board is to remain in force and lastly sub-section 
(5) provides that should any ‘such building be begun or 
erected without sanction or in contravention of the directions 
of the Board under‘sub-section (1) or after the sanction has 
elapsed the Board may by natice require the building to be 
altered or demolished. It is quite clear that.the words “such 
building” in sub-section (5) apply only to buildings of the 
kind referred to iu the preceding sub-sectians'7. e. new build- 
ings in respect of which notice should have been given under 


sub-section (1). It has been found that the walls referred to. 


in the notices now in question were built many years ago. 
It‘is not suggested that they were built after the passing of 
the Act of 1900 or at a time when there was any rule or bye- 
law in force requiring the sanction of the Board to the build- 
ing of the walls. That the walls were built in contravention of the 
agreement of 1865 is immaterial, for the Board cannot enforce 
the agreement by proceedings taken under the Act of 1goo. 
Nor are the persons’ who built the walls liable to be punished 
under section 147 of the Act for breaches of that agreement, 
It seems to me quite clear that section 87 was not intended 


to-empower a Board to require a man to pull down his house, 


though the house may have been standing for 50 years 
or more, In this connection I may refer to the case of 
Hyamv. The Calcutta Corporation (#) in which a similar ques- 
tion arose under the Calcutta Municipal Act. The Magistrate 
who tried these cases saw the absurdity of applying section 87 
to such cases as these for he declined to order the demolition 
‘of the walls saying that the-Board would have to go to .the 
Civil Court to enforcé-the agreement of 1865. I allow this 
and the connected applications, set aside the orders of the 
Magistrate and direct that the fines, if paid, be refunded. 


Application allowed, 
(2) [1906] 10 C, W. N., 1004. 
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Specific Relief Act (I of 1877), sections 8,9—Suit Sor ejectment based on title 
—Decree cannot be given on basis of previous possesston—Question of 
title not determined in possessory action—Sections 8 and 9 mutually 
exclusive— Practice. 


Where a plaintiff sues for possession on the.basis of title and fails 
to establish his title, he cannot be granted a decree for possession under - 
the first paragraph of section 9 of the Specific Relief Act. 


Sections 8 and 9 of the Specific Relief Act give alternative remedies 
and are mutually exclusive i 


In a suit under section 9 no question of title is to be determined. 
The object of section 9 1s clearly to discourage forcible dispossession 
and to enable a person dispossessed to recover possession merely by 
proving: previous possession and wrongful dispossession. without proving 
title. But he cannot combine the remedies provided for by both sections 
in one and the same suit. Ram Harakh Rai v. Sheodthal, 15 All., 384 
overiuled. Rama Sami v. Paraman I. i. R., 25 Mad, 448 approved. 


SECOND APPEAL from a decree of Babu Prem Bihari, 
Subordinate Judge of Farrukhabad, reversing a decree 
of Pandit Suraj Narayan Majju, Munsif of Kanauj. 


Suit for possession. 


The material facts will appear from the judgment. 


The court of first instance decreed the suit, but the lower 
appellate court reversed the decree. 


The plaintiff appealed to the High Court. On the appeal 
coming up for hearing before their Lordships KNox and 
KARAMAT HUSAIN, JJ., it was referred to a Full Bench, the 
rulings of this Court on the point raised in it appearing to be 
in conflict. The following is the referring order cf their 
Lordships: 

? S. A. No. 1038 of 1908. 
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’ KNOX AND KaRAMAT HUSAIN, JJ.—The suit out of which this 
second appeal arises was a suit brought by the appellant, who was plaintiff 
in the court of first instance, for possession of a grove which he claimed 
’as forming part of a rent-free tenure which had béen since the settlement 
‘mide under Regulation IX of 1833 in. the possession of Mansa Ram, 
ancestor of the plaintiff, and of his descendants. He alleged forcible dis- 
possession by the respondents in July, 1906. In January, 1907, therefore 
he brought the present suit for recovery of possession. 

The court of first instance gave him a decree. The lower appellate 
court reversed this deciee on the ground that as the plaintiff had denied 
ihe relationship of landlord and tenant and raised a question of proprie- 
tary title which -he had not proved his suit should be, and it was, 
dismissed. 


In -second appeal the plaintiff contends that as the respondents 

forcibly dispossessed him and as his suit has been brought within six 

_ months from the date of dispossession, he is entitled,. in any case, to a 
decree for possession under section 9 of the Specific Relief Act. 


The question then raised is whether in a‘suit for ejectment a plaintiff, 
who bases his claim upon proprietary title, is entitled to a decree under 
Section 9 of the Specific Relief Act, in any event, if he sues within six 
months from the date of dispossession and independently of whether he 
makes good the title under which he professes to sue. : 


On this point the rulings of this Court would appear to be in conflict. 


In Wali Ahmat Khan and others v. Ajudhia Kandu (1), it was 
held by. the majority of the court that section 9 of the Specific Relief Act 
is intended to provide a special summary remedy for a person 
who being, whatever his title, in possession .of immovable property is 
ousted thereform In Ram Harakh Rai v. Sheodthu Joti (2), a similar 
view was taken and it was held that a court should in all cases in which it 
applies give effect to the provisions of the first paragraph of section 9 
of the Specific Relief Act, 1877, whether that section be expressly pleaded 

- ornot. In Afousi and others v. Kashi and others (3), cne of us followed, but 
with reluctance, the law laid down in Ram Aarakh Rai v. Sheodthat 
Joti. These rulings were followed in Parbhu Lal v. Ram Charan and 
others» (4) 

On the other hand, this Court in Wajid Ali v. Ram Saran Sahai 
and another (5), in Chuthan Rit and others v. Sheo Ghulam Rai (6), in 
Baldeo Das v. Mangni Ram'(7), held that section 9 of the Specific Relief 
Act referred only to cases in which no title was set up, but only the fact of 
dispossession established, and not to cases in which the plaintiff sought 
a declaration of title. = 


_(t) [1891] I. L. Rọ, 13 All, 537. F. B. (2) [1893] I. L. R., 15 All., 384. 


(3) [1897] 17 A.W. Na 145. (4) [1907]27 A.W. N, 244. 
(5) [1884] 4 A. W. N., 39. 
(6) [1889]9 A. W. Ny, 89. 
(7) [1900] 20 A. W.N,, 7. 
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Our attention has moreover been called to the cases Rama Sami 
Chetti and another v. Paraman Chetti (1) in which the Madras H igh Court 
declined to follow the case Ram Harakh Rai v. Sheodihal Joti and held 
that where a suit had not been brought under the special provisions of 
the Specific Relief Act, but was based on plaintiff’s superior title, a claim to 
title being also set up in defence, the issue concerning title should have 
been tried. 

We think the question is one which calls for consideration by a Full 
Bench of this Courtand direct that with the approval of the learned 
Chief Justice, the question raised in this case may be so referred. 


The case then came on for hearing before the Full Bench, 
consisting of KNOX, BANERJI, and KARAMAT HUSAIN, JJ. 

S. C. Banerji (Jang Bahadur Lal with him), for the 
appellant:—The sole question for your Lordships’ decision in 
this appeal is whether a plaintiff who brings a suit for posses- 
sion of immoveable property by ejectment of the defendant 
on the basis of his own title, but fails to prove that title, 
would nevertheless be entitled to a decree for possession of 
the property if he can prove possession over that property 
within six months anterior to the date of his dispossession, 
under the provisions of section 9 of the Specific Relief Act, 
1877, even if that section be not expressly pleaded, : 

This question was answered in the affirmative by a Divi- 
sion Bench of this Court in 

‘Ram Harakh Rai v. Sheodihal Joti, [1893] I. L. R., 15 AIL, 384. 

This ruling was followed in 


Mousi v. Kashi [1897).17 A. W. N., 145, 
Parbhu Laly. Ram Charan, [1907] 27 A. W. N., 244. 


The court of first instance has found in this case that the 
plaintiff's suit was instituted within six months of the date 
of his dispossession and that finding has not been disturbed 
by the lower appellate court. In view, therefore, of the above 
rulings of this Court, the plaintiffis entitled to a decree for 
possession of the property in suit, although he claimed on 
the basis of his title, and endeavoured to prove it, but 
failed. 

[BANERJI, J.—If your contention is right the result would 
be altogether anomalous. The defendant, in whom the title is 
found to be, has only to walk into court and get a decree for 
possession upon his title. This would be simply creating 


useless litigation.] 
(1) [r901] 1. L. R, 25 Mad., 448. 
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_ There is nothing in section 9 of the Specific Relief Act to 
show that the plaintiff is precluded from bringing a suit-upon 
his title and at the same time claiming the benefit of that 
section, “The authorities are clear that the section need not 
be specifically pleaded. Possession may be a source or root 
of litle, and in any case deserves to be protected. Whena 
person out of possession therefore sues for possession, if 
he proves his title, there can be no further question, but if he 
cannot, the mere fact of his anterior possession will entitle 
him to a decree for possession, provided only that his suit is 


brought within six months of the date of his illegal disposses- 
sion. 


[BANERJI, J.—This could not have been the intention of 
the legislature. Sections 8 and g of the Act provide two 
remedies which are alternative and mutually exclusive. 
There are rulings of-this Court as also of other High Courts 
which are against your contention]. 


There is nothing in the language of sections 8 and 9 of the 
Act to indicate that the remedies are alternative. The plaintiff 
has the option either to bring a suit ‘upon his title or to 
bring merely what is called a possessory suit. The beneficial 
object of section 9, as explained in 


Wali Ahmad Khan v..Ajudhia Kandu,| 1891] 1. L. R., 13 Ail, 537 
F. B., \e 


ought not to be lost sight of. 


There are old rulings of this Court which uphold the con- 
trary view, but no reasons are given and the rulings are blind. 


Wajid Ali v. Ram Saran Sahai, [1884] 4 A. W. N., 39. 
Chuthan Rai v. Sheo Gulam Rai, [1889] 9 A. W. N., 89. 
Batdeo Das v. Mangni Ram, [1900] 20 A. W. N., 7. 


The Madras High Court in 

Ramasami Chetti v. Parman Chetti. [1got} L. L. R., 25 Mad., 448, 
declined to follow the ruling in 

Ram Harakh Rai v. Sheodthal Joti, |1893} I. L. R., 15 All., 384. 

[BANERJI, J.—It does notappear that the earlier rulings of 
this Court were considered at all in the case in I. L. R., 15 
All] 

Possibly not. But in the earlier cases the considerations 
alluded to in the later case were not adverted to, 
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[BANER]I, J—The Macias High Court gives very good 
reasons in support of its view. His lordship also referred tò 
S. C. Banerji’s Law of Specific Relief, p. 84]. 

tN. Chaudhri (Gulsari Lal, with him), for the res- 
pondent :—Sections 8 and 9 of the Specific Relief Act provide 


“for alternative remedies and they are mutually exclusive. 


From the language of sections 8 and 9 we find that an option 
has been given to the plaintiff. He may either bring a. 
regular suit upon his. title under section 8 of the Act, or he 
may elect to. adopt the summary procedure provided by section l 
9 under which no question of title can be raised. The object 
of section 9 is clearly to discourage forcible and unlawful 
dispossession, In order to grant relief under this section the 
court will only see whether the plaintiff’ was wrongfully 
dispossessed within the six months of the date of the institu- 
tion of the suit. No other question can be gone into 


in such a suit, 


Any option or privilege granted by this section can be. 
waived by the party concerned. When, therefore, the plain- 
tiff -brings a suit upon his. title, he does not clearly 
avail himself of the privilege granted by section g of the 
Act. He clearly intends that the court should grant 
him relief as in a regular suit on the strength of his 
title. There is no warrant in law for the court after it -has 
examined the question of “title in detail and found it 
against the plaintiff, to give him relief under “the 
summary jurisdiction provided by section 9. And the plaintiff 


` may for very good reason desire that the question should not 


be settled summarily and that a decision once for all should 
be given on the basis of his title. The evidence in support of 
his title, for instance, may not be available to him when the 
question of title is litigated subsequently. A suit under 
section 9 of the Specific Relief Act, again, it will be observed, 
is very limited in its scope. No appeal is allowed from any 
order or decree passed under this section; neither can such 
order or decree be reviewed. The -plaintiff may, therefore, 
well choose his remedy under a title-suit and waive his right 
to a summiry remedy. The right to both the remedies 
cannot therefore be combined in one and the same suit, 
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There is, again, I submit, a question of estoppel to be 
considerd in such a case. By the frame of his suit and by his 
representations to. the court the plaintiff induces and obliges 


` the defendant to undergo an amount of trouble and expense to 


disprove the plainti ffs title and substantiate his own. The plaintiff 
cannot then be allowed at the last moment, when he fails to 
prove his title—the basis of his suit—to turn round and ask 


-the court not to look upon all the evidence adduced, but to give 


him a relief only upon the basis of dispossession. If the, 
court really finds upon evidence that the title is with the 
defendant and not with the plaintiff, it cannot be justified in 
granting any relief to the plaintiff and’ in ignoring the 
defendant’s cause, thus driving him to useless litigation.- This 
would be both inconvenient andanomalous, It is certainly open 
to the plaintiff to amend his plairit before the trial commences, 
But if he elects to go to trial upon the merits of his title, 
he must-prove that title to obtain any relief in the suit, 


S. C. Banerji, was heard in reply. 
The judgment of the Court was delivered by 


BANERJI, J—The. sole question raised, in this appeal is 
whether a plaintiff who sues for possession and for 
ejectment: of the defendant on the basis of title and 
fails to prove his title is still entitled to: a decree for posses- 
sion under section 9, of the Specific Relief Act, 1877, if he can 
prove possession within six months anterior to the date of 
his: dispossession. As there are. conflicting rulings in this 
Court on- the point the case has been referred to this Bench. 


= The facts are these:—The plaintiff alleged that he was the 
éwner of a grove which- he and his ancestors held rent-free, 
that the defendants Nos, 3 to 11 were his co- sharers, that the 
first two ‘defendants; who are the land-holders of the village 
wrongfully dispossessed him‘in July, 1906, and let-it to the 
13th defendant and that he, plaintiff, as one of the owners of 
thé “grove, was entitled tobe restored to possession. He 
accordingly brought the suit out- of which this appeal has 
arisen, on the 7th of January, 1907, for ejectment of the 
defendants Nos. r, and 13 and! for recovery of possession of 
the grove; ` ` The court of first instance found. that the.plaintiff 
was the tenant of the -defendants Nos,..1.and 2, in respect of 
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civit the grove and not the owner of it and that he had been dis- 
T919; possessed within six months preceding the date of the institu- 
LACHMAN tion of the suit. © It made a decree in the plaintiff's favour for 

i Bee possession as tenant. On appeal by the defendants the lower - 
NARAIN. appellate court held that the plaintiff had forfeited his right 





Banerj:, J. as tenant by denying his landlord’s title, that the trees now 
existing in the grove were of spontaneous growth and were 
not planted by the plaintiffor his predecessors in title, and 
that he was not entitled to recover possession. The suic was 
accordingly dismissed. : 
The findings of the lower appellate court have not - 
been questioned in the argument before us, but it is 
contended that as the court of first instance found 
that the plaintiffs suit had been instituted within six months 
of the date of his dispossession and this finding was not dis- 
sented from by the lower ‚appellate court, the plaintiff was 
entitled to a decree under section 9, of the Specific Relief Act, 
although he failed to establish his title. In support of 
this contention we have been referred to the decision of this 
Court in Ram Harakh Rai v. Sheodthal Joti ('), which un- 
doubtedly favours the contention. In that case it was held 
that “ the fact that the plaintiff in addition to alleging 
and proving the facts which would entitle him to a decree 
under the first paragraph of section 9, claimed a title as 
mortgagee, would not disentitle him to a decree under’the 
first paragraph of section 9.” The learned Judges further 
observed :—“ We see no reason why a claim for damages and 
a claim for establishment of title may not be combined with 
a claim based on the first paragraph of section 9 of Act No. I 
of 1877.” With great respect we are unable to agree with 
this view. Section 8 of the Act provides that a person 
entitled to the possession of specific immovable property may 
recover it in the manner prescribed by the Code of Civil 
Procedure, that is to say, by a suit for ejectment on the basis 
of title. Section 9 gives a summary remedy to a person 
who has without his consent been dispossessed of immovable 
property, otherwise than in due course of law, for recovery of 
possession without establishing title, provided that his suit is 
brought within six months of the date of dispossession, The 


(1) [1893] I. L. R, 15 All, 384, _ 
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second, paragraph of the section, provides that the person 
against whom a decree may be passed under the first para- 
graph may, notwithstanding such decree, sue to establish 
his title and to recover possession. “The two sections give 
alternative remedies and are in our opinion mutually exclusive. 
Ifa suit is brought under section 9 for recovery of possession, 
no question of title can be raised or determined. The object 
of the section is clearly to discourage forcible dispossession 
and to enable the person dispossessed to recover possession 
by merely proving previous possession and wrongful disposses- 
sion without proving title, but that is not his only remedy. 
He may, if he so chooses, bring a suit forspossession on the 
basis of his title. But we do not think that he can combine 
both remedies in the same suit and that he-can get a decree 
_for possession even if he fails to prove title. Such a 
combination would, to say the least of it, result in anomaly 
‘and, inconvenience. In a suit under section 9 no question of 
title is to be determined, but that question may be tried in 
another suit instituted after the decree in that suit. Ifa 
claim for establishment of title can be combined with a claim 
under section 9, the court will have to grant adecree for posses- 
sion on dispossession being proved, in spite of its finding that 
the plaintiff had no title and that title was in the defendant. 
It could not surely be the intention of the legislature that the 
question of title could be litigated in another suit which 
under the second paragraph of section 9 the defendant would 
have the right to bring, In the case relied on, the claim for 
establishment of the plaintiffs title and for -damages was 
dismissed, but he was granted a decree for possession. The 
defendant was entitled under sectión 9 to bring a suit for 
establishment of his title, and in such suit the decision in the 
former suit as to title would be conclusive between the 
parties. So that the defendant in the first suit had merely to 
file his plaint in order to entitle him to adecree. This would 
only lead to anomaly and would promote litigation. In our 
judgment, when a plaintiff sues for possession on the basis of 
title and fails to establish title he cannot be granted a decree 
tor possession under the first paragraph of section 9 of the 
Specific Relief Act. Of course, in some instances previous 
“. possession may aftord evidence of title and where the defen- 
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dant is a trespasser and the plaintiff was in continuous and 
peaceful possession he would be entitled to retain such posses- 
sion. But where, as insthis case, it is found that the plaintiff 
has no title and that the principal defendants are entitled to 
the property, the plaintiff cannot obtain a decree for posses- 
sion. Our view is supported by the ruling of the Madras 
High Court in Rama Sami Chetti v. Paraman Chetti (*), and 
is in consonance with the decisions of this Court in Wajid Adi 
v. Ram Saran (2), and Chuthan Rai v. Sheo Ghulam Rai (8), 
which do not appear to have been considered in Ram Harakh 
Rai v. Sheodihal Joti, referred to above. The case last 
meritioned was no doubt followed by one of us sitting singly 
in Moust v, Kashi (*), but this was done with reluctance. The 
point, however, did not arise in that case, as the plaintiff's 
adverse possession for more tha 1 twelve years was established. 
For the reasons stated above we are of opinion that when a 
plaintiff brings a suit for possession on the basis of title and 
fails to establish title, he cannot be granted a_decree under 
the first paragraph of section 9 of the Specific Relief Act, and 
that the case of Ram Harakh Rat v. Sheodthal Jott was not 
rightly decided. This appeal fails and is dismissed with costs, 
which in this Court will include fees on the higher scale. 


Je De ies ; Appeal dismissed! 
(1) [i901] I. L. R., 25 Mad., 448. 
(2) [1884] 4 A. W. N., 39. 
(3) [1889]9 A. W. N., 89. 
(4) [1897] 17 A. W. N., 145. 
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-. CHINTAMAN AND ANOTIIÈR 
TEVSHS 
DULARL+* 


Mor tgage—Proper ty secur ity for interest—Personal liability —effect of. 

“Where a usufructuary mortgage deed prowded for’ payment of 
intérest at\12 annas per cent. per mensem if the rents and profits were 
not sufficient to pay up the whole amount of interest, eld that the 
mortgaged property was security not only for payment of the principal 
but also of interest. eld, further, that the mere fact that the mortgagor 
took a personal liability to pay up the interest did not relieve the 

f mortgaged: property from liabiltty to satisfy the deficiency. 


SECOND APPEAL from a decree of Nawab Muhammad Ishaq; 


Khan, District Judge of Farrukhabad, modifying a _ decree 
of Babu Daya Nath, Subordinate Judge of Farrukhabad. 
Suit for redemption of mortg gages. 
- The material facts appear from the judgment. 
Satish Chandra Banerji, for the appellants. ~ 
Sunder Lal, for the respondent, 
The judgment of the Court was delivered by 


BANERJI, J.—This appéal arises out of a suit for the re- 
demption of two mortgages dated respectively the 13th of De- 
cember, 1870, and the 24th of June 1871, made by one Ganjan 
Ram. -The first mortgage secured:a sum of Rs. 1,600 and in it 
a four biswa share was mortgaged. Under the second mort- 
gage Rs. 400 was borrowed and an additional one biswa share 
was mortgaged. The plaintiff has acquired the mortgagor’s 
rights in a portion of the mortgaged property and he brought 
the suit which has given rise to this appeal to redeem the two 
‘mortgages offering to pay the principal amounts secured 
thereby. The mortgagees claimed a further sum of Rs. 
14,867-10-9 on account of deficiency of interest. 


a 


-The first mortgage déed provides that the mortgagees 
stiould take possession of the mortgaged property and out 
of the rents and profits pay the Government Revenue and 


appropriate Rs, 132 per annum on account of interest at the 


a *S. A. No. 1294 of 1910. 
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rate of 11 annas per cent. per mensem. It further provides 
that should the amount of profits, calculated on the basis 
of the Patwari’s accounts be found to be insufficient to cover 
the whole amount payable for interest, the deficiency would 
be made good by the mortgagor together with interest at 
the rate of Rs. 2 per cent. per mensem. . There is a similar 
clause in the second mortgage deed also. The defendants 
alleged that the rents and profits of the mortgaged property 
were insufficient for the realisation of the full amount of in- 
terest at the stipulated rate of 11 annas per cent. per mensem ' 
and that under the terms of the mortgage deeds, a large 
amount was due to them on account of deficiency of interest. 
The court of first instance found in their favour and.made 
a decree for redemption upon payment of Rs. 14634-2-3. 
The plaintiff appealed against this decree to the lower 
appellate court. The learned Judge of that court was of 
opinion that for the amount of deficiency in interest there 
was. no charge onthe mortgaged property ;_that the 
mortgagors undertook only a personal liability for the pay- 


‘ment thereof and that the defendants were only entitled to 


get the amount of deficiency due for the six years preced- 
ing the date of the suit. The learned Judge accordingly 
made a decree for redemption upon payment of the 
principal amounts of the mortgages and of the amount 
which he found to be due on account of deficiency in 
interest for six years preceding the date of the suit. 
“If the view taken by the learned Judge, vrz, that there 
was no charge on the mortgaged property for deficiency 
of interest is correct, the decree made by himfor payment 
of the deficiency which arose during the six years preced- 
ing. the date of the suit is clearly erroneous. It was 
the. mortgagor who according to the learned Judge in- 
curred a personal liability for the payment of the amount 
of deficiency. If it was not a charge on the property the 
plaintiff who is the purchaser of the property, could not be 
saddled with the payment of that amount and such payment 
could not be declared to be a condition precedent to the re: 
demption of the property. We are of opinion that the learned 
Judge is in error in holding that the mortgaged property was’. 
not security for deficiency of interest. The mortgage deeds pror 
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vide for, payment of interest at the rate of 11 annas per cent. 
per mensem. The mortgaged ‘property therefore was security 
not only for the principal amounts of the mortgages but 
-also for the interest ‘stipulated to be paid. The whole amount 
of stipulated interest being thus chargeable on the mortgaged 
property, that property was security for any portion of such 
interest which remained unrealized out of the rents and 
profits, It is thus manifest that the mortgaged property 
was security for the amount of deficiency. It is deficiency 
in the stipulated amount of interest which was recoverable 
by the mortgagee, under the terms of the mortgages, ‘in 


the event of the rents and profits being found to be. 
insufficient to cover the whole amount of interest. It is: 


true that the mortgagor undertook a personal liability also 
for the amount of deficiency, but this he did not only 
for the amount of deficiency but also for interest thereon 
at the rate of Rs, 2 per cent. per mensem. ' The fact of ‘his 
undertaking a‘personal liability for.the stipulated interest did 
not relieve the mortgaged property from liability to satisfy 
the deficiency, This amount of deficiency the mortgagees are 
in our opinion entitled to get for the whole period of the 
mortgage and not for six years only. This case ‘cannot 
“be distinguished in principle from that of Muhammad Husain 
v. Sheodarshan Das (1). In that case the mortgagor was 
‘entitled to a mattkaha allowance from the mortgagee. 
This allowance was: not paid and it was held that the 
amount of the alikana allowance should be deducted from the 
mortgage money forthe full period of the mortgage, although 
the mortgagor might have sued and recovered the arrears 
of malzkana separately. The principle of this case clearly 
applies to the present case and the mortgagees are entitled 
to obtain the deficiency of interest for the full period during 
which the mortgage money remained unsatisfied. The case 
of Ganga Sahai v, Lochan Singh (2); relied upon by the 
` learned Judge is*not in point. There it was held that 
‘additional interest was not payable as” the mortgagee 
waived his right to it but the mortgagor was declared to 
be liable for the interest originally agreed to be paid, 
(1) [1907] 4 A. L. J. R; 176. 
(2) [1886] 6 A. W. N., 50. 
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As to the additional interest claimed in the present case 
at the rate of Rs. 2 per cent. per mensem on the amount of 
deficiency, it is not according to the żerms of the mortgages 
a charge on the mortgaged property. Therefore the 
defendants, in our opinion, are not entitled to obtain 
further interest on the amount of deficiency in interest. 
It is stated by the defendants that the amount of deficiency 
in interest for 39 years during which the mortgage 
remained undischarged is Rs. 2100-7-9 Théy have claimed 
further interest on that amount but in view of the opinion ex- 
pressed above they are not entitled to it. - As to’ Rs. 2,190-7-9 
the accounts produced by them was found by the court 
of first instance to be in accordance with the Patwari’s 
account and the learned Judge accepted this finding and 
held the accounts to be correct. There can be no ob- 
jection, therefore, to the correctness of the principal 
amount claimed as deficiency in interest, This amount 
we hold the defendants are entitled to get from the 
plaintiff in addition to the principal amounts of the two 
mortgages ; that is to say, the plaintiff can obtain redemption 
upon payment of Rs. 4,100-7-9. The result is that we allow 
the. appeal, vary the decree of the courts below and 
make a decree for redemption upon payment within six 
months from this date, of Rs. 2,000 for principal and Rs, 
2,100-7-9 for deficiency of interest, in all Rs. 4100-7-9, together 
with interest at the rate of 11 annas per cent. per mensem on 
Rs. 2,000 the principal amcunt secured by the mortgage, 
from the date of the suit, to the date fixed for pay ment and 
further interest on the amount decreed at the rate of 6 per 
cent. per annum from such date to the date of actual 
payment; as also, of the costs of the suit as hereinafter 
provided. The respective parties will pay costs in all 
courts in proportion to failure and success and the ‘costs 
in this Court will include fees on the higher scale. The 
objections taken by the respondent under Order 41 Rule 22 
of the Code of Civil Procedure fail And are dismissed’ with 
costs, 


E Decree modified, 
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ei NAIPAL SONAR 
versus 
SHEO NARAIN SONAR.* 

Crud, Procedure Code (Act XIV of 1882), se 317— Pu chase by one 
deci ee-holder inhis name— Suit by other declaration for declaration of 
right—application of section. 

‘The object of section 317, Civil Procedme Code, ıs to put an end to 
enami purchases and to check the practice of what are known as 
éenamé purchases. Where one of the two decreetholders purchased 
the property in his own name a suit by the other for'a declaration that the 
property was purchased for both the decree-holders was not barred 
by section 317. ` 

SECOND APPEAL from a decree of F. D. Simpson, Esq., 

District Judge of Gorakhpur, confirming a decree of Babu 

Jogendro Nath Chaudhri, Munsif of Basti. 

Suit for possession. Question whether suit is barred by 

pee 317, Act XIV of 1882. 

The material facts will appear from the judgment. 

“R, Malcomson, and Govind Prasad, for the appellant. 
Sarat Chandra Chaudhri, for the respondent. 

The following judgment was delivered by 

BANERJI, J :—The facts of this case are simple. One 

Chhagan, goldsmith, obtained a decree for.sale under section 

88 of the Transfer of Property, Act against Jagannath and 

others-on the 21st February, 1901. Upon the. death of 

Chhagan, Bhiki, the father of the plaintiff Sheo Narain, and 

Naipal, defendant, as the legal representatives of Chhagan, ob- 

tained an order absolute for sale on the 13th of February, 1904. 

The plaintiff was a minor and execution of the decree was 

taken out by Naipal alone. He caused the property of the 

_judgment-debtors to- be sold by auction and himself pur- 
chased it in lieu of the amount of the decree, and the usual 
sale certificate was issued to him. The plaintiff alleges that 
this purchase was made with money belonging to the parties 
jointly, that it was in reality a purchase on behalf of both 
‘the decree-holders, and that the plaintiff is entitled to a 
moe of the property purchased. He accordingly brought 
°S. A. No 714 of 1909 
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the suit out of which this appeal has arisen for possession ' 
of a half share of the property sold by auction and purchased 
in the name of the defendant. The only question in the 
case is whether the suit is barred by the provisions ‘of section 
317 of Act XIV of 1882. It is contended on behalf of the 
defenclant-appellant that the suit being one against a certified 
purchaser it comes within the purview of that section, This 
contention has been repelled by both the courts below and 
l think rightly. This case is very similar to that of Achhazber - 
Dube v. Tapast Dube (1), and as held in that case section 317 
does not . preclude the plaintiff from claiming ashare in the 
property. The object of section 317 as pointed out by their 
Lordships of the Privy Council * is to put an end to enami 
purchases and check the practice of what are known as 
berami purchases, that is transactions in which one person 
purchases secretly on his own account in the name of another. 
The present case-is clearly not one of a enami purchase. 
It is the case of a purchase by one of two decree-holders on 
behalf of both of them in lieu of the amount of the decree 
which belonged to both. Such a purchase cannot be deemed 
to be a enami purchase against which section 317 was 
directed. For the reasons given in the judgment of my 
brother Richards in the case to which I have referred [.am 
of opinion that the courts below were right in holding that 
section 317 was no bar to the mairitenance of the present 
suit. This is the only point argued in the appeal. I dismiss 
the. appeal vit costs including fees on the higher scale. 
Appeal dismissed. 


, (1) [1907]} I. L. R., 29 All., 557. 
* See Buhkuns Kowar v. Bukooree Lail, [1872] 14 M. I. A, 496, 525—ED. 
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ki is a, well ‘settled canon of construction-that hess a given subject 
is devised and there are found two species of property, the one precisely 
corresponding to the description in the devise, and the other not com- 
pletely answering thereto, the latter will be excluded. 


Certain property described as being in the testator’s separate posses- 
sion was bequeathed to appellant. The testator was entitled to certain 
shamlat pattis, in the village which “bore distinct numbers from those 
specifically given. These latter were owned by proprietors of asi? patis 
in common and were not assessed to revenue., The former were asli 
pattis and: were assessed to revenue. The will contained no words 
such as “with the appurtenances” or “ lands appertaining thereto” and 
specifically described the as% pattis. 


~ Held, that the asli pattis precisely corresponded with the descrip- 
tion in the will and shamlat pattis in no way answered to that descrip- 
tion, and a for tiori, the latter were excluded. 

SECOND APPEAL from a decree of C. Rustomji, Esq., Addi- 
tional Judge of Mainpuri, reversing a decree of Babu Chhajju 
` Mal, Subordinate Judge of Mainpuri. 

_Govind Prasad , for the appellant. 

Sunder Lal, for the respondents. 

The judgment of the ‘Court. was delivered by 

STANLEY, C. J.—We are of opinion that the construc- Santeg, € f. 
tion put upon the Will of Chhotepur by the learned District 
Judge is correct. By his Will the testator gave to the 
appellant 3 biswas, 13 biswansis, 1 nanwansi, 14 ¥% anwansis of 
zamindati property comprised in certain patts in the village 
of Harihà, the numbers.of which are stated in the plaint. 
These. pattes are described as being in the separate possession 
of the testator, In’addition to the property so described 

: "‘* S, A, No. 1114 of 1909. 5 
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the testator was entitled to property in other villages and 
also to skamlat pottis in the village of Hariha. These 
shantlat pattis iw the Khewats have numbers assigned to 
them, different and distinct from numbers of the paztis speci- 
fically given to the appellant. The peattis given by the 
testator by his Wil] are asti partis, and they alone are assessed 


‘to revenue. The shamlat pattis are owned in, shares 
©- by proprietors of asii patitis in <ommon, and are not 
“assessed to revenue. The Court of first instance held -that 


under the bequest in the Will the testator’s interest in the 
shamlat patiis which belonged to him passed to the donee. 
But upon appeal the learned District Judge reversed this 
decision and held in view of the specific and clear language 
ofthe Will that only the asli patzis described therein passed 
to the appellant. 


We have carefully considered the language of the Will, 
and there is nothing to lead us to think that the testator 
intended to dispose of the shamlat patitis in which he was a co- 
sharer with others. The asd pattis described therein are 
given in specific terms, and there are no general words such 
as “with the appurtenances ” or “ land appartaining thereto” 
to justify us in holding that the testator intended to dispose 
of his shares in the sham/at paitis or any land outside. the 
asli patitis. Jt isa well settled canon of construction that 
where a given subject is devised and there are found two spe- 
cies of property, the one precisely corresponding to the des- 
cription in_the devise and the other not completely answer- 
ing thereto, the latter will be excluded. Here the asi pattis 
precisely correspond with the description in the gift and the 
shamlat puttts in no way answer to that description and 
a fortiori the shamiat paitis are excluded. The presump- 
tion which arises in favour of testacy has no application in 
this case, because the testator had property in other villages, 
and as to that property he certainly intended to die intes- 
tate as there is no reference in his Will to any property what- 
soever save and except the as/z Pattis in the village of Hariha. 

For these reasons we dismiss the appeal with costs, includ- 
ing fees in this Court on the higher scale. 

Appeal dismissed, 


t 
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| Wakt—Jnference Jrom fiidings—No oral dedication— Acquisition of title 
by adverse possession, 

An oral dedication of property may he inferred from repute and 
from facts which lead necessarily to the inference that there was such a 
dedication. Where the finding of the lower appellate court was that there 
was an arrangement by which the property was put under the manage- 
ment of the family with a view to the application of the income 
in the Urs and Fatiha ceremonies at the tomb of the original owner, eld 
that an oral dedication could not be inferred and the property could not 
be said to be wakf property. 

If the property is found to be wakf property no member of the 
family can acquire title to it by adverse possession. 


- APPEAL under section 10 of the Letters Patent against the 
decree of Mr. Justice KARAMAT HUSAIN, reversing a decree of 
' E.O.E. Leggatt, Esq, District Judge of Bareilly, who had 
confirmed a decree of Babu Banke Behari Lal, City Munsif of 
Bareilly. 

The facts appear sufficiently from the following judg- 
ment of 


KARAMAT HUSAIN, J.—The following pedigree which is admitted 
_ by the parties will help in understanding the 1elation of. the parties to 


` the case : 
A ‘ Kalandar Shah. 


Ikbal-un-nissa. 
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Siraj-ud-din Shah. , Madar Baksh. E eae 
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The facts out of which this appeal arises are as follows :— : 

Alim-un-nissa, daughter of Amin-ud-din Shah, under a sale-deed, 
dated the 5th August, 1904, sold 1/3 share of a timber yard in Shahamat 
Ganj forming part of property which belonged to Kalandar Shah, tô the 
plaintiff who on the basis of that sale-deed brought an action against 
Fakhr-ud-din and others for the recovery of possession of that share 
purchased by him. One of the pleas in defence was that the property 
was wag/. 


The learned Munsif found that the members of the family other than 
the Gaddi Nashin for the time being had never been given their shares, 
that Siraj-ud-din Shah had acquired an exclusive title to the property 
by adverse possession for more than 12 years, that after him Imam- 
ud-din Shah had acquired a similar title, that Amin-ud-din had not 
been long enough on the Gadwi before his death to acquire a similar 
title and therefore Fakhr-ud-din Shah and Farid-ud-din as the heirs of 
the last absolute owner Imam-ud-din Shah were entitled to the property 
and that Alim-un-nissa, who was merely a niece of Imam-ud-din, had no 
share in the property and could therefore ‘convey no interest in it. He 
also held that the property was wagf and inalienable and on these 
grounds he dismissed the suit. 


The plaintiff appealed. The learned District Judge found that 
Alim-un-nissa was also an heiress to Amin-ud-din Shab. He says :— 

“Jt follows that Fakhr-ud-din must be considered to derive his 
title from the last holder Amin-ud-din Shah, whose heiress 1s also 
Alim-un-nissa.” He, however, coming to the conclusi on that the property 
was waqf, upheld the decree of the court of first instance and dismissed 
the appeal. The material portion of his judgment is :— 

“ However I think this appeal must be dismissed on the ground that 
the property 1s wagf and therefore inalienable. There is no direct evi- 
dence as to the Original arrangement by which the endowment was 
made but it is clear from the evidence that for many years the property 
managed by the Gaddi Nashin for the time being, ie, the land in 
Maheshpur and the shops in Shahamat Ganj, has been treated as en- 
dowed property and the income of the property spent not only in Urs and 
Fateha for Kalandar Shah and his deceased descendants but also in feed- 
ing Fakirs” The portion of the judgment dealing with the arrangement 
whereby the wagf has been held to be made is in these terms :—“It is 
common ground that after Kalandar Shah’s death an arrangement was 
come to in the family (consisting of Ikbal-un-nissa daughter and heir of 
Kalandar Shah and her three sons) by which certain landed property was 
to be applied to defray the expenses of Urs and Fafeha at the tomb of 
Kalandar Shah and his descendants. The manager of the property was 
called Gaadi Nashin, the first Gedd? Nashin being Siraj-ud-din Shah, then 
next Imam-ud-din Shah, then Amin-ud-din Shah and after him Fakhr- 
ud-din Shah (defendant) the present incumbent.” 


The plaintiff has preferred a second appeal to this Court and his learn- 
ed Counsel has attacked the decree of the lower appellate court on 


VOL. VII) HIGH COURT. 1097 


two grounds. The first is that the Wagf being one for the Urs and Faten 
of Kalandar Shah and his deceased descendants is illusory. The second 
is that the property in dispute is not Wagf because for the constitution 
of a Wagf an oral declaration ıs essential and there is no finding that 
Ikbal-un-nissa made an oral declaration. 


-The objection as to the illusory character of the Wugf made for the 
Fateha or Urs ceremonies of Kalandar Shah and his descendants is 
under the Hanafi School of the Muhammedan Law, as now understood, 
perfectly right. It has been settled by the case law in British India that 
a Wagf by a Hanafi is valid only when the property has been substan- 
tially dedicated for a religious.or charitable purpose in the sense of being 


_ a charity to the pooi. - If well-to-do people are to be benefited, the pur- 


pose will not be deemed as charitable (see Mahomed Ahsanulla 
Chowdhry v. Amar’ Chand Kundu (1), Rasamaya Dhur Chowdhuri ~v. 
“Abul Fata Mahonied (2), Bikani Mia v. Shuk Lal Poddar (3), and Abul 
Fata Mahomed Ishak v. Rasamaya Dhur Chowdhri (4). 


The Fateha and Urs ceremonies in their popular sense are neither 
religious nor charitable ın the sense ofa charity for the benefit of the 
poor which they may claim asa matter of right. It therefore follows 
that a Hagf for the Fateha or Urs ceremonies ‘in their popular sense” 
cannot be a valid Wagf In order to show that Fateha or Urs ceremo- 
nies in their popular sense are neither religious nor charitable, I have 


- to explain their nature. The term Fa/eha is an Arabic word and lite- 


rally means the opehing of a booKbr any other thing. The Surat Al- 
amd being the first Surat of the Quran or its beginning is therefore 
called A/ Fateha. Al Fateha is held in great veneration by all the 
Muhammadans and its recital according to a tradition is tantamount 
to the recitalof the entire Quran (*). Under the Ecclesiastical Law 
of Muhammadans the reading of the Quran or any portion thereof 
entitles the reader to a definite reward in the next world of which the 
reader under the same law may make a gift to a deceased person (t). 


(1) [1889] I. L. R., 17 Cal, 498 (2) [1891] I. L. R., 18 Cal., 399. 
(3) [1892] I. L. R., 20 Cal, 116. (4) [1894] I. L. R., 22 Cal., 619. 


an S 

(*). In Arabic al Fatihat. This chapter is a prayer and held in great 
veneration by the Mohammadans, who give it several othér honourable 
titles, as the chapter of prayer, of praise, of thanksgiving, of Heasure, etc. 
They esteem it as the quintessence of the whole Quran and often repeat 
it in their devotions both public and private as the Christians do` the 
Lord’s Prayer. Sale’s Quran, p. 1, Note (a). 





(+). Fatiha.—The offering up of prayers to the Almighty for the 
remission of the sins and the acceptance into Heaven of the individual 
in whose name it is desired, be he a-saint or sinner rich or poor, old or 
young. It consists in saying “For such or such a one Į offer this- 
prayer ;” then repeating the first chapter of the Quran which comprises 
the following short prayer. “Praise be to God, the -Lord of all creatures, 
the most mercifyl the King of the day of judgment, Thee do we 
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In consequence of the above Ecclesiastical rules a practice has grown 
up that when a Muhammadan dies his friends and relatives read 
the whole of the Quran or portions of it and makea gift of the 
reward they so earn for the benefit of the soal of the deceased. As the 
reading of the Surat Fatehat is deemed equal to the reading of the entire 
Quran practical convenience has led the Muhammadans to adopt the 
reading of the`Faze%: for the benefit of the soul of a departed friend. 
This is the orthodox Faveha ceremony and can be done any time for 
the benefit of the soul of a dead Muhammadan. The superstitious 
tendency of human mind has added to it innovations which are not 
sanctioned by the Muhammadan Law and seem to have been borrowed 
from non-Muslim communities and cannot possibly be regarded as 
part and parcel of Islim. They in fact are stains on the purity of Islam. 
One of them with which I am concerned is that during the first year 
of a Muhammadan’s death his Fafehat ceremony is performed on the 
third day of his death (sometimes the second day), tenth day, 
twentieth day, fortieth day and so on. After the first year it is per- 
formed, if performed at all, annually There is however nothing in the 
Muhammadan Law to sanction such a periodical Fufehat, Another 
innovation is that :mstead of reading the Surat Fatehat and offering the 
reward to the deceased on the Fatehat day some food is prepared, a priest 
ora Maulvi ıs asked to repeat the Surat Fatehat dn the food which 15 
distributed among the relatives and friends of the person who spent the 
money for the preparation of the food - Some of it sometimes, as a 
matter of usage is given to the poor also; but they have no claim to it as 
a matter of right. Occasionally sweets are su‘sstituted for the food and 
the priest recites the Fafehet on them. The fact that reading the 
Fatehat over avy kind of food 1s an mnovation, has been noticed in 
the Qanoon Islam [see Note 2 p. (2) (1098 of this report) and Note A. 
p. (11) (1101 of this report]. Itis also noticed in that book that cere- 
monies on the “ Tija, &c., are not agreeable to the laws of Muhammad ” 


S 





worship and of Thee do we beg assistance. Direct us in the right 
way, in the way of those to whom Thou hast been gracious, not of those 
against whom Thou art incensed nor of those who go astray.” It 1s 
called also the Fa/eha chapter, followed, when praying for the souls 
of the dead, by the hundred and eleventh Chapter termed Coo/hao-oollah ; 
which latter if read thrice over, is considered equivalent to having 
read the whole Quran for all the blessings will be derived from the one 
as from the other. Some times merely these prayers are offered, at 
other times oblations are also made at the same time. Reading or per- 
forming Fa/eha over any kind of food previous to distribution, which is 
so commonly done, ıs not enjoined in the Quran and is consequently an 
innovation. Fautehas are of vanous kinds (vide index). Qanoon Islam 
-by Jafar Shurreef_ composed under the direction of and translated by 
G. A. Herklots, M. D., p. XXIX to XXXI, 


x 
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see p. 7 note (1). (p. 1099 of this report) From what has been said it 
follows -that the Fatehat ceremony in this popular sense means the 
preparation of food or sweets at the death anniversary ofa deceased. 
Muhammadan which after the recital of the Fatehad is distributed 
among the friends and the relation of tlie person who spent the money 
over it without any regard to the poyerty of the reci,ients. No one 
who is familiar with the Hanafi law can say that a wag/ for spending 
“the income of the endowed property in preparing food which after the 


reading of the Surat Fateha over it ıs given to people without any regard | 


to their poverty is a Wagf fora religious or charitable purpose. The 


` preparation of food and the reading of the Surat Fatehat over it cannot 


possibly bea religious act and the giving of sucha food to persons who 
are not poor and who cannot claim it as-a mutter of right is no ‘charity ’ 
in the sense in which that term is used in the case Jaw of Wagf 





(1) On the third day after the burial of the dead they perform what 
is called zeeja, seearut, or phool-churhana, That is they take all sorts of 
fruits, choorway and pan supari, with its accompaniments, some za 
halwa, others merely nugul and pan supari together with a sheet made 
of flowers urgujja, and Ood Butian and place them the day previous to 
the Ziarat on the spot where the individual died. On the Zia7u¢ morning 
at dawn of day, the male relatives ‚alone of the deceased and Mullas, 
etc., accompany the above article to the grave, and there make Khatam 
ie. Qoran (*)i. e, have the whole of the Qoran read over by the 
Mullas, once, twice, or oftener. This is done by distributing four or 
five jooz (sectrons, of which there are thirty) to each of the readers who 
get through them very rapidly. Among the rich fifty or one hundred 

“Mullas sit down and reading it through bestow its benefits on the 
deceased. Some have the greater part read the night before and get 
it only concluded at the-grave on the morning following. This 
done, they spread on the tomb a white, red, or any ‘other coloured cover 
lay over it the Phul-ki-chadar (sheet formed of flowers), and burn- 
ing benjamen or aloes wood pastiles, they offer /a/ehe and each 
one throws a few flowers into the Urgujja and offering supplications 
for the remission of his sins, apples some of the above Urgujja together 
with the flowers to the grave, nearly over the position of the. head or 
chest. Fateha being offered they distribute the eatables among the 
Hafizans, Moollas, poor Faqirs etc., and to all others. Or men merely 
take the above articles to the grave, offer Fafika, and distribute them 
there ; and as at the funeral, so now, they give away in charity wheat, 
rice salt, and pice (coppers), or only a few pice. Then having offered 
the daeera kee fatiha, they depart. iy 

These ceremonies are not agreeably to the laws of Muhammad; but 
merely customs current in Hindustan. Qanoon-i-Islam by Jaffar Sharreef, 
composed under the direction of and translated by G. A. Herklots, M. D., 
p. 285. : 
(*) Or the transferring the benefits of the reading of the Quran to 
the person deceased. ] 
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The illusory character of a Wagf for the annual Fateha ceremony 
of an ordinary Muhammadan in its popular sense is not a mere conclusion 
from the premises that a valid Wagfmay only be created for a religious 
or charitable purpose and that the Futihat ceremony ofan ordinary 
deceased Muhammadan m its popular sense is neither religious nor 
charitable. It has been expressly held in Ku/eloola Sahib v. Nuseer- 
udeen (1), thata Wagffor the annual FatAud ceremonies of an ordinary 
deceased Muhammadan although those ceremonies necessarily involve 
the distribution of charity 1s illusory and void. 


(1) [1894] I. L, R, 18 Mad, zor. j 





Ch. XL. Concerning the Fadtha or offerings to the dead, on the tenth, 
“twentieth, thirteeth and fortieth day after the demise ; and the quarterly, 
half yearly, nine-monthly and annual Fatiha. 


The tenth day Zeara’. For nine days after the death ofa person, 
most people neither go to eat or drink anything in the house of the 
family of the deceased; nor invite any of its members to any entertain- 
ment at theirs. Moreover, none of the family eat flesh or fish for nine 
days; nay, they refrain from all food which is seasoned. This is hkewise 
not agreeably to books, but merely a custom in Hindh (India). 


On the ninth at noon, they prepare Nan and Halwa or Halwa and 
chapatian and having delivered Fatiha over them in the name of the 
deceased, all the members of the household partake of them and distribute 
a httle to the neighbours around. i 


In the evening they dress Polao and curries and having “invited their 
relatives, friends and neighbours, beggars and Fakirs to partake of them, 
they eat and distribute and send to the burying ground Fvé:r his portion. 
It 1s however customary among the vulgar never to eat any food cooked 
at their own houses after having partaken of the above tenth-day food 
and when they receive such shares of the food, they never allow it to be 
brought within doors; but go and eatit outside in the area in front’ of 
the house. Some foolish people conceiving the tenth-day food bad, do 
not partake of it at all; believing that by so doing they would be 
deprived of the very useful faculty of speech. All this is nothing but 
mere fancy and imagination. 


On the morning of the tenth they perform the Ziuraé, as detailed for 
the third-day ın the preceding chapter. On the nineteenth they prepare 
Nan, Chapatian and Halwa, offer Fatiha over them in the name of the 
deceased and distribute them. At the time of the Faza such flower 
sheet Sandal, etc, as were deposited near the food, they_convey to the 
grave, and spread the former on, and apply the latter to it But there is 
no Zrarat on the morning of the twentieth day. 


A few also dress some food on the thirteenth, offer Fatiża eat and 


_ distribute. ~ 


On the thirty-ninth during the day, they cook Po/ao as on the tenth ; 
but at night they prepare plenty of curries “s/n (o1 fried food) Pulao 
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, The case of Kaleloola Saheb was followed in Zooleka Bibi v. Syed 
Zynul Abedin (2). TYABJI, J., in that case made the following remaiks :— 
“T will first deal with the Dargah of Saiyid Badaruddin near Jail Road, 
what is the character of that property : it is alleged that it isa Wag/: and 
that it is a religious shrine whieh can not be treated as private property 
and that any dedication of propeity for the purpose of maintaining it and 
keeping it up would be a valid dedication and ought to be construed as 
Wagf by this Court. Undoubtedly there are shrines and tombs of great 
religious teachers which are regarded with very considerable feeling of 
reverence and sanctity by various Musalman comr un:ties ın the various 
parts of the world. But it does not follow that you can convert every 
tomb into a shrine and the property for the purpose of maintaining 
that shrine or for the purpose of performing ceremonies at that shrine. 
The distinction between private tombs of ordinary individuals and the 
shrines of great religious teachers entitled to reverence by the Muham- 
'madan community is clearly shown in the case of Kaleloolla Sahib v 
Nuseerudeen Sahib (1) “There a Muhammadan lady by an instrument 

i ~ (1) [1904] 6 Bom. L. R., 1058. 








etc, (de, such dishes as the deceased was in the habit of eating during 
his life), arrange them on plates, together with Urgujja Soorma, Kajal, 
Ubeer, Pan Supari some of the clothes and jewels of the deceased which 
they deposit on the spot where the individual gave up the ghost, and 
over them suspend tothe ceiling a flower garland. This ceremony is 
denominated /uhudhbhurna or filling the grave., ~- 


Some foolish women believe that on the fortieth day the soul of the 
dead leaves the house, if it has not done so previously and if it has, it 
returns to it on that day, takes a survey of the above articles partake of 
such as he takes fancy to, swings by the flower wreath, takes a small of 
the Sandal and departs. These non-sensical sayings and aoings however 
are all innovations and consequently unlawful. 


They sit up all that night and if there be any Qoran or Maulood reciters 
present, they continue repeating them. 

The following is another custom, 77s, that for forty days they place 
daily on the spot where the man departed this life, a new Abkhora 
(earthen tumbler) filled with water, with or without a ooti (Wheaten 
cake). The water is left there all night and next morning poured on any 
green tree, and the bread and Abkhora are given away to some Fakir 
or other. ` i 


They generally light a lamp on the spot where the person died, where 
the body was washed, and some also on the tomb for three, ten, or forty 
nights, and until the fortieth day. They send every evening to the Masjid 
anew A bkhora’ of water, a Roti with Ghee spread on it, or without Ghee 
but sugared or Dahi, boiled rice etc., and any one there offers Fatiha 
over them in the name of the defunct and eats them. On the Morning of 
fortieth they perform Ziarat as before detailed. 


Ne) 
= 
9 


FAKHR-UD-DIN 
V 
KIFAYAT- 
UL-LAH. 





Karamat 
Husuin, J. 


Crvie 


rer mee 


FakHR-UD-DIN 
wv. 
Kurayat-” 
UL-LAL. 
Karamat 
Husain, J, 





“1i08 HIGH COURT. ~ ÍA. L. J. R. 


= 


in writing dedicated certain moveable and immoveable properties for the 
up-keép of her husband’s tomb and for the daily, monthly and annual 
expenses of the aforesaid Muasoleum, such as lighting, frankincense - 
flowers, and the salaries of repeaters of Qoran and readers of benediction, 
ete., as woll as for the annual /:/eha ceremonies of the deceased and 


`~ after my death for my annual Fatiha ceremony.” 


“It was held on appeal, reversing Mr- Justice DAVIES judgment that 
the instrument was-not a valid Waqf nama and was void as controveiting 
the rule against perpetuities ‘The judgments of the court in that case are 
very elaborate and they refer £2 many original agthorities, therefore I do 
not think it necessary to refer to it (them) in more detail At page 213 of 
the judgment in appeal however it is observed as follows :— 

“Jn the absence of any express authority showing that a dedication 
for ceremonies ‘at a private tomb and for that purpose only is valid under 
Muhammadan !aw we do not think we ought to uphold the deed. It 
creates a perpetuity of the most useless description which would certainly 
be invalid under English Law (p. 213)... ..... Had it been shown that 
such perpetuities were recognized as valid under Muhammadan Law we 





On the third, sixth, ninth, and twelveth month after the death of a 
person (women generally observing these ceremonies a few days before 
the expiration of the above periods, they in like manner prepare Polao, 
etc, and having had Fatiha offered over them, eat and distribute, - 


They whom God has blessed with means, give away in charity on the 
above mentioned days for the sake of the deceased clothes and money ; 
and on, the evening of the above Fuéstt day, they spread a Phul-ki- 
Chadar (flower sheet) on the grave. ~ x 

Many women go without fail to the grave on the fortieth day and 
Annual Zarat. „On the other days they are prohibited from repairing 
thither and it 1s moreover not customary for them to do so. 

It ıs meritorious for men to go and offer Fatiha on the grave every 
Friday ; but the generality of people do it on Thursday. 


After the first year the deceased ts numbered with deceased ancestors, 
and adeha offered in their names conjointly, by some at the Fatiha of 
Shube-Barai (p. 166) and by others at the 4r/e or the Bagrid feast (p. 
176). Şi 

Those who can afford it dress victuals of some kinds or other, more or 
less on the anniversary day of the mdividual’s death, and have Fatiha 


“offered in his name.® 


\ Those who have performed Arfa on this ‘aay bring Shir or 
Mitha Polao and offer Fateha over it in the name of his holiness Muham- 
mad Mustafa (t) (the peacelete). 


* Qanoon, Islam by Jaffar Shurreef composed under the direction of and 


translated by G. ‘A. Herklots. M. D., pp. 286, 288. 


(t) Ledrned men never ofter Faitha over food ; probably because the 
Prophet never did. Qanoon Islam, p. 167, by G. A. Herklot, 


VOL. VIL}. _ HICH COURT. 1103 


should have felt constrained to uphold the deed, but in the absence of 
such proof, we think™the general rule of public policy should prevail.” 
(p. 214.) 

“I entirely Agree with the principles laid down in the judgment 
I have just referred to and I do not think that there is anything in 
the Muhammadan law to justify the tying up of property for the purpose 
of maintaining tombs of ordinary individuals. The question, therefore, 
arises: what is the nature’and character of the particular tomb with which 
I have to deal in this case? Are they the tombs of such high religious 
teachers, that the dedication of property may be considered wag/ or are 
they the tombs of ordinary persons ® 


“There is-nothing in the evidenve in the case to show that, beyond the 
fact that Saiyid Badar Uddin was a member of the Rafai family, he was 
entitled to or possessed of any peculiar distinction. It is not shown that 
he was a particularly learned member of the society or that he was looked 
upon with reverence by the Musalman community or that he was con- 
sidered a Pir According to the evidence before me he was an ordinary 
member of the Rafai family. The tomb came into existence a compara- 
tively short time ago as is shown by exhibit 2, which is dated the 16th 
May, 1812, and it was executed by a lady named Baji Bibi ” pp. 1093—94. 


BLAIR and BURKITT, JJ., referred to 18 M, 20r in Muhammad 
Munawar Ali v. Rasulan Bibi (1), and STANLEY C. Ts quoted it approving- 
ly in Sayed Mustafa v. Amina Begam (2). BANERJI, J., in Saiyid Mustafa’s 
case with reference to the ruling in Khaleloolla Sahib remarked “I am 
with great deference, unable to agree with COLLINS, C. J., and PARKER, J., 
that the Wagf was not for .pious and charitable uses and my opinion 
coincidés with that of Davies, J., p 560. With great respect due to 
BANERJI, J., I am of opinion that the view taken by COLLINS, C. `J. 
PARKER J. and accepted by . TYABJI, J, BLAIR, J.. BURKITT, J. and 
STANLEY, C. J., is in acċordance with the rule of the Hanafi School of 
Muhammadan Law as it has been settled by the case law in British India. 
rhe word charitable has no doubt a wider signification in Musalman Law 
[see Muhammad Tsrail Khan v. Sashti Churn Ghose (3).] But now 
under the rulings ‘of the Privy Council “ Charity” means Charity to the 
poor. 


So far as the death a anniversaries of dead persons are concerned I 
am however bound by a recent ruling of a Division Bench of this 
Court in Bibba Jan v. Kalab Husain (4). The material portion of 
the ruling is in these terms. “The remaining Rs. 200 is appro- 
priated to the death anniversaries (Barsi Amivat) and to the repairs 
of the mambara. The latter is admittedly a legitimate object of 
Wag. The contention of the respondent is that the death anniversaries 
{barsi Amwat) should be understood as meaning the death anniversaries 
of the members of Najiban’s family and we think this isa reasonable 


(1) [1899] I. L. R., 21 All, 329. (2) [1905] 2 A. L. J. R., 519, 530. 


(3) [1892] I. L. R., 19 Cal, 410. (4) [1909 6 A. L. J., R 115. 
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interpretation to be put on the words. We have come to the conclusion: 
after considering the evidence and the arguments that the wag/zama was 
not illusory and that there was an intention of creating a substantial wag/f 
for pious and charitable purposes and we hold that the objects for which 
the-wagf was created were valid.” p. 128. 

Having dealt with the Fad/ifa/I now deal with ws. Urs literally 
means the union of husband and wife for the first time and as it is desir- 
able under the Muhammadan Law to give a dinner to friends after the 
union, the marriage feast ( +s )is also called vrs (1 and 2). According to 
the Sufi’s the death ‘of a saint brings about his union with God (3) and 
they therefore call the anniversary of his death ws (the union day of the 
saint with God and by the analogy of the marnage feast, make, on the 
anniversary of his death, illuminations at his shrine, prepare food and dıs- 
tribute it among the people irrespective of their poverty. Some of the 
food may be given to the poor but they cannot claim It as a matter of 
right. a 








(1) (Az,S Msb K.) and w) (Az. S. K.) subsists from 1» 6! as 
signifying “he had his wife conducted to him on the occasion of his 
marriage,” and he went unto her.” (Az T. A.) The ceremony of conducting 
a bride to her husband: (Mash :—) or the ministration or perform- 
ance of a marriage, and of the ceremony of conducting the bide to her 
husband: (T. A.) or (simply) marriage: wyn, os (K. T. A.) because this 
is the real thing intended by W~!;¢! (T. A.) in the first of these sense it 
is masc. and fem. only. As masc. its pl. is wl ye and as fem. its pl. 1s 
c+!" (Msb). Hence (the trad) Hal mse tests dt pS val eo! Sl e when 
any one of you 1s invited to a marriage feast, or a feast given on the 
occasion of the conducting of a bride to her husband let him consent” 
(Mgh). and hence (Az T. A) a marriage feast (A, Obeyd, Az, O, K :) 
or feast made on the occasion of conducting a bride to her husband (Msh) 
in this sense it is masc: (S, O:) or fem. and sometimes masc. Lanes 
Arabic English Lexicou Book 1, Pait V p., 1899. 

t2) Urs. (3) (1) Marriage festivities as distinguished from Nikah, 


“ the inarriage ceremony” [marriage]. 


(2a) A term also used for the ceremonies observed at the anniversary 
of the death of any celebrated Saint or Murshid. Dictionary of Islam, 
p. 655, by Hughes. 

(3) Sufiism as it has developed in the couse of time is according to 
learned Orientalists, mainly borrowed from Indian philosophers of the 
Vedanta.School. Its chief doctrines are that the soul of men differ in 
degree, but not kind from the Divine Spirit of which they are emanation 
and to which they will ultimately return and. the spirit of God is in all, 
as He made and (is) in Him; that He alone is perfect love and beauty, 
and that hence love to Him is only real thing and all besides is mere 
illusion ; that this present life ıs one of separation from the Beloved, 
that the beauties of nature music and art revive in man the divine 
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Such being the-nature of the urs ceremonies, they form no part of the Civite 
religion of Islam nor do they necessarily involve any charity to the poor — 
and a wag/ for the urs ceremonies of an ordinary Muhammadan or even 
a saint cannot be a wogffor a religious or charitable purpose. The illu- FĄKHR-U} D N 

- sory character of a w gf for the wss ceremonies of an ofdinary Hanafi so ue 





KIFAYATe 
_far as I am aware has not been decided in.any reported case. There can ULiLAT. 
however beno doubt that according to the rules of the Hanafi Law a = 
E * es n Aaramat 
vagj for the Urs cerenionies ofan ordinary Hanafi cannot be a wag/ for Husain, Jv 


a religious or charitable purpose. Maulvi Aslami in his work called 
the Safinatul Najat says :— : 


:“ One of the abominable acts is the ws ceremony of holy men and of 
wealthy personages in the manner in which it is done now-a-days (which 
consists of) grand illuminations, beating of large kettle drums and play- 
ing on flutes and tambour des basque at the time of devotion, and 
dancing and using Sandal pasteand taking it roundin a cover with 
great pomp and singing poems and bowing and paying respect to tombs 
and ‘kissing them and prostration before them which acts are done by 
vulgar people ; and of othe: acts of this kind. Such acts are shameful 
inequitiesand abominable innovations some of which are deadly sins 
or apostacy.” Portions from Safinatul Najat printed with ‘charagh 
Hidayat Mohammadia Press, Bangalore, p. 385. 
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gla] ety 3 re Sih de we al woo Sate wiley uta 33 ye 
g'h else ste er BSmm y cly Aidaa- yy yS lyga y poled g Sealy 
* dbl iS y phys 3! soy! ty? 8 baht wiles g days wl Kine 3! wl Sha -g 
ey D "Exe ¥ 50D b ge geld ie ihe” PAO imho d'au . stad. 
po K pits, kaema goa ale 
Maulana Azizul Rahman of Deoband who is a learned .Hanafi of 
-great piety and reputation, in answer to the following two questions 
put to him answered to the effect that ss in its popular sense is un- 
lawful and that a wag/ for it, unless it be for the benefit of the -poor, is 
void. 
sa'a 3 ee dhe, E ly ew tle 2 to'e y oily 2 Aol y ws ws ye 
gels we elp alate ty the i, = Sod BIB gle ey ul 35 plas jy 
& dhgle 3 pya Syste tS jo 3 di SG i Ble Sy 





-idéa and recall his affections wandering from God to other objects. 
‘They therefore taught that man must cherish these sublime affections and 
abstractions, concentrate his thoughts on God and so approximate to his 
essence and thus reach the highest state of bliss, z. e. absorption into the 
eternal. They hold that the true end and object of human life is to 
lose all consciousness of individual existence to sink in the Ocean of 
“divine life “as a breaking buble is merged, into the stream on the 
surface of which it has for a moment risen. ” The’ Religion of Islam- 
by F. A. Nalein, pp. 235-34} 7 
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Question :—Is tke urs of holy 1 men in religion be they Sufis or 
learned lawful or unlawful ? What is the authority for holding urs? 
Since what time has this usage come ‘into existence ? 


Question :—Is the dedication of property or land for the «7s of any 
holy person lawful or unlawful ? You will please a nswer the questions 
referring to authoritative books.. 


Answer(1) :—An urs in its popular sense is not lawful inasmu h as 
gathering together on a tomb is against the holy tradition or the saying 
of the Prophet (may peace be upon him.) “ Do not make my tomb a 
place for festivities.” The ws in its popular sense includes many things 
which are unlawful innovations. It is for this reason that the cere- 
mony of wrs becomes unlawful and ought to be avoided. 

The Prophet (may peace he upon him) has said “ Every innovation is 
going astray (from Islam).” 


Answer (2) :—1f the object of the wagf is to feed the poor and to pay 
their travelling expenses, 7. e., the poor of the locality, the wagf is lawtul 
If it is for the ceremonies of the z*s and for unlawful extravagences in 
illumination etc., the wagf is unlawful. There is no distinction between 
a holy person and ordinary individual in this ; and the rule for all is 
the one and the’same. 


Maulvi Abdul Haq of Lucknow answers the questions put to him 
as follows :— 

Questioii :—Is the fixing of the srs day after a year lawful or 

unlawful ? 

Answer :—In the Tafsir of Mazhari this is stated to be unlawful. 
Shaikh Abdul Haq Dehlavi has reported from his Pir that there used to be 
no “srs in olden times and that it is one of the innovations praised by 
people of recent times. This is stated in the book called Sad} deal 
Shah-Abdul Aziz Dehlavi in some of his letters writes :—“The fixing of 
the srs day is due to the fact that the deceased person on that day 
passes away from the world of deed to the world of reward ; but any day i 
that an z/s is done is meritorious. Son of Jurair has reported from 
Muhammad, son of Ibrahim, that the Prophet (may peace be upon him) 
used to visit the graves of the -martyrs at the beginning of every year 
and used to say “May safety be for you in consequence of your patience. 
The next world is good for you.” Abu Bakar, Omar and Othman used 
to do the same. 
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Question:—Is the eating of the food cooked at an Urs and given to 
guests lawful ? ' . 3 

Answer :—i he eating of what as prepared with the intention of 
entertaining people is lawful hoth to a poor or to’ well-to-do person : 
and the eating of what is prepared with the intention of giving in charity 
to the poor for the benefit of the soul of the deceased is unlawful save to 
those who are poor, because charity ( 54" } is for the poor only and a 
_gift may be for a well-to-do person. So stated in the K, alet 
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The passages quoted from the Safn tu? Najaf and the Fatwa of Mau- 
lana Azizul Rahman clearly show that a Wagf for the Urs ceremony in 
its popular sense is void. ‘lhe #a/wz of Maulvi Abdul Haq shows that 
according to the Tafsir of Mazhan Us is unlawful, that what is lawful ac- 
cording toShah Abdul Aziz is the visit of the tomb of a deceased Muhamma- 
dan and following the example of the Prophet and the three Kéhalifas to 
recite some Qoraz for the benefit of the soul of the deceased This does 
not in any way involve any expenditure of money. The Fatwa also shows 
that on the Urs day food can be prepared for entertaining well-to-do peo- 
ple. This of course will not be charity. It also shows that if food ıs pre- 
pared for the poor it is unlawful for any one who is not poor to eat it. 
A Wagf for giving food to the poor on the Urs day in such a way that 
they may claim it as a matter of right will no doubt be valid. Any how as 
there is no specification in the finding of the lower appellate court how 
much of the income of the property was to be spent on the Fa¢zhat cere- 
mony and how much on the Us, as-there is also no finding that Qalan- 
dar Shah or any of his deceased descendants was a saint of recognized 
sanctity-and as I am going to hold on another ground that the property in 
suit is not Wagf I refrain from holding that this particular Wagf is ilu. 


sorybecause the property is dedicated to the Urs caremoay of Quliidic 
Shah and his deceased descendants. 
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In suppo:t of the second plea the learned Counsel relies on .Banyói, 
v. Narsingrao (i). The learned Judges who decided that -case 
remark “lt has been stienuously contended on behalf of the res- 
pondents that a mete intention to set apart propeity for charitable 
purposes followed by actual Appropniation (as in the case of definite sum 
of money by applying the interest to the intended purpose)’ is quite 
sufficient to create a wagf. No authority as far as we know goes that 
length. The passages most strongly rehed on by the respondents are 
taken out of Amir Als Text Book; but even supposing this ıs good 
authority ‘Wwe do not find the learned writer anywhere saying that a mere 
mental act unaccompanied by any form of explanatory words, will do, all 
that he says is that it is not necessaty while stating the object of the 


` dedication to say explicitly that it is “ wagqf.” Some statement apparent- 


ly there must be and this ıs quite consistent with the dejectivity of archaic 
systems and the prominence given in them to ceremonial formula and 
illustrative acts or words. It may be difficult to discover any good 
reason why saying in the market place or in the presence òf one or more 
hearers “I set apart 7,000 Rupees for the endowment of my new school 
and will henceforth apply the income to that purpose ” even although the 
qvagi should never in fact set apait the corpus or apply a penny of the 
income, does, while actually setting apart the corpus and applying the in- 
come to the contemplated charity, because unaccompanied by a verbal 
statement does not create a valid qwagf But in trying’ to administer 
branches of law which have come to us from remote times and primitive 
societies ıt does not do to insist too much on a modern reason for every 
rule, we must, we feel, keep as close as we can to such authorities as are 
available for our guidance; and not one of these supports the proposition 
that a mental act although afterwards sufficiently expressed in, conduct 
will unless clothed ın appropriate words, createa W agf, pp. 254—55. 


The leained Judges have correctly stated the rule of the Hanafi School 
of Muhammadan Law. According to that school an oral declaration is 
the essential element on which the constitution of zvegf depends and in 
the absence of which no wagf can be formed. The oral declaration 
according to the -Hanafi jurists is a Rukun of. wagl, te, an essential 
element without which no wagf can take place. To establish the above 
proposition 1 cite here a few original authorities. 


“The constitution of wagf depends upon an oral declaration of the 
pillar ( Rukun) of wag/ by one who is capable of making wagf in con- 
nection with a property which is a fit subject of wagf; for it is (well known) 
that the disposing power may only be exercised by one who has the 
capacity of exercising it and that the juristic result of such a disposition 
may follow only with respect to a fit subject of disposition. Now the 
pillar (Rukun) of wags is the tem ‘eakf’ or any other Saale ae 
conveys the same meaning such as “Itisa prohibited Sadegah”: or “a 
tied up Sadagah” a perpetual Sadugah or a Sadagah which may not be 


- (1) [1906] 1. L. R. 31 B., 250. 


F 
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sold “ given away or inherited,” or “an endow ed-Sadaqah.” Isaaf, p- 19, 
Egypt edition. 


“The pillar (rukun) of a thing literally means its strongest side In 
the language of the jurists the rvdua of a thing (4 2%, of a juristic deed) is 
such an essential element of that deed as it can have no existence without 
‘that element. Kashfulasrar, Vol. III, p. 344, Constantinople Edition. 
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The author of the Bakar not only says that an oral declaration is a 
“pukun? of waqf but enumerates 27 expressions each of which when used 
orally is or is not, sufficient to create a wag/. As the various forms of oral 
declarations which may be used for creating a waqf are not collected in 
any of the books on Mohaminadan Law in English. I translate the passages 
from the Bahar dealing with those forms. 


“ The- Pillar (rukun) of wagf is one of-the specific formulae which 
convey the meanmg of waqf: ‘They are twenty: six to which one more is 
added. (1) “This-land-of mine is a perpetually endowed charity for the 
benefit of the-poor-” All are-agjeed that a declaration- made in this form 
will create a wag/. (2) “ My land is an endowed charity.” This acecrding 
to Hilal; Abu Yusuf-and others is sufficient to create a wagf inasmuch as 
the term “charity” denotes the objects in which the income is to be spent 
and the term ‘endowed? denotes that:a azar, is not intended. (3) “ This 
land of mine is a detained charity. ” (4) “This land of mine is an inter- 
dicted charity.” The third and fourth are like the second. (5) “This 
land.of mine is endowed.” This is not sufficient to create a wagf save 
according to Abu Yusuf.who deems.it sufficient to create -a wagf for the 
benefit ofthe poor. His argumentis that the term “endowed” implies that 
the income. off the land is to be given to.the poor and as they never fail 
the;endowment becomes-of-a perpetual nature. Sadr Shahid has stated 
that the elders: of- Balkh give Farqwe according. to the opinion of Abn 
Yusuf and that.we.also do the same, for the use of. the expression has 
become customary for creating a wags. Hital objects that as a wags may 
be-created.for the wealthy as well-as for.the poor and as in the declara- 
tion in question there is no express statement of perpetuity the wagf is 
invalid ; but thé answer is that'a custom has grown up tothe effect that 
when a person says “This land of mine is endowed” the income of it is giv- 
en. to the poor and perpetuity is deemed to have been expressly declared 
(6) “ This land of mine is endowed. for the poor.” Such a declaration 
will-even according to ilal create a valid awagy inasmuch as the mention 
of-the-poor denotes perpetuity. (7) “ This: land of mine is detained.” 
(8) “This land: of mine--ishabs;” Neither the-seventh nor the eighth is 
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sufficient to createa wagf Ofcourse if they become customary they 
hike the fifth, will be sufficient to create a wags (9) “This land of mine 1s 
for the way of God ”. If the use of such an expression becomes custo- 
mary for the cieation of a wagf for the poor a wagf will be created. In 
the absence of a custom the ownertof the land will be asked if he intend- 
ed a wagf. If he answers in the affirmative a wagf will be created for 
the expression is capable of conveying that meaning. If he says that he 
intended Sadagah it will be deemed to be a zezar and the land or its ~ 
price will be applied in charity. If he says that he intended neither, the 
land will go to his heirs. This 1s stated in the Nawazil. . (10) “I gave 
this land of mme to the poor.” The expression will create a wagfif it 
has become customary to use it for the creation of a wagf In the 
absence of a custom the owner will be askedas to his intention. Should 
he say that he intended to create a wag/, a wag/ would be created. Should 
he say that he intended a charity the property would be a wager. This 
would be the result when the intention tocreatea wagf is absent ; for in 
such a case a wazar is the'least which he is deemed to have intended. It 
is stated in the Fatwa Khasi that there is no difference between the 9th 
and the roth, ' 


~ 


Regarding the roth it is stated in the Fatwa that in case the intention 
to create a wagf 1s absent the proper ty would go to the heirs, but there 1s 
no inconsistency between being a #azar and going to the heirs, inasmuch 
as if the maker of a #azar dies and the subject matter of zazar has not 
already been applied to the purposes for which the #aza7 was made the 
property goes to the heirs. The author of the Fatwa Khasi has made 
this statement with reference to one of the two formulae, but there is no 
doubt that in both cases if the intention to create a wagf is absent a naz zar` 
1s created and ifthe owner dies without applying the property or its 
price to the purposes of the nazér the property goes to his heirs (11) ` 
“This land of mine is forbidden.” (12) “This land of mine ıs wagf” Both 
create a valid waegf and both formulae are well known to the in- 
habitants of Hijaz. (13) “ This land of mine 1s endowed habs. ” This for- 
mula is similar tothe-5th. (14) “I made the fruit of this vineyard of 
mine wag/”. Yhe declaration makes the fruit wagf whether it exists or 
not. “I-made the produce of this land of mine wagf” has the same 
effect. (15)“ This land of mine is endowed for God” is similar. “ This 
land of mine is an endowed charity.” All these formulae are mentioned 


-in the Fathul Qadir and the author of the Bazzaziah is of opinion that the 


declaration ie, “Itis waqf” or “ It 1s made wag/ certainly create a wag. 
(16)-This land of mine is a Sadaqah.” If he dies without applying’ the 
property to the charitable purposes itgoes to the heir. This is stated in the 
The Khassaf. (17) “ This land of mine is endowed for good purposes * or 
for meritorious purpose.” The declaration creates a wag/ for the benefit of 
the poor. (18) “This land of mine 1s an endowed charity so thata Hay 
or Omra on my behalf may be performed.” The expression creates no 
wag if he does not say “on my behalf”. (1g) “ This land of mine is a 
charity and shall not be sold.” The expression constitutes a vow’ for 
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charity and not a wagf. If he adds “ It shall neither be given away nor 
sold” a wagf for the benefit of the poor is created. These three (z.e. the 
17th 18th and roth) are mentioned in the Isaaf. (20) “Ye should purchase 
from the rent of this house of mine every month ten Dirhams woth of 
bread and distribute it among the poor.” The expression makes the 
house wagf. (21) “This house of mine will be a Sadagah ; on my death 
it shal be given in charity or shall be sold and the price of it shall be 
given in charity.” The expression will make the house wagf Both 
(Ze. 20th and 2Ist.) are mentioned in the Zakhirah. (22) Ifa person 
makes a will that one-third of his property should be made wagf 
according to Abu Yusufit becomes wagf. According to Abu Hanifa and 
Mohammed it does not become wagf save when he adds “for God for 
ever’ This is stated in the Tatar Khaniah. (23) “ This shop of mine will 
be wagf and free on my death.” The expression does not create a wagf 
as it does not specify the purpose for which the wagfis made. (24) 
“ This house of mine is free for the mosque on; my death.” The expres- 
sion creates a wagf provided the house does not exceed one-third of his 


assets and that the mosque ıs specified. (25) “I made this house of mine. 


free for the leader (Imam) of such a mosque that he may pray and 
keep fasts on my behalf.” -The expression makes the house 
qwagf although its income is not sufficient for his prayers and fasts. 
The three (ze. 23rd, 24th and 25th) are stated in the Quniyah. 
(26) “ I devoted this room of mine for the oil of the mosque.” 
The expression makes the room wag/ though he says no more and the 
Mutawalli will have no power to spend the income in any thing else except 
the oil. This is stated in the Muhit Kazi Khan stated in the Book on 
Bequests. (27) “Ifa person says that one-third of the property is wagf” 
- and says no more according to Abu Nasr the expression creates no waqf 
if the property is cash and amounts to the expression “ These Darhams 
are waqf.” If the property is land it becomes waqf for the poor. 
Bahar Book on Wagf, p. 205, Vol. V, Egypt edition. 
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For those who are familiar with the phraseology of the Hanafi jurists 
the statement that an oral declaration-is a pillar (Rukun) of wag/ is con- 
clusive to establish that an oral declaration is indispensable for the forma- 
tion of a wagfand that in its absence no waqf can take place, but those 
who are not familar with their ways may not be satisfied that such is the 
case, I for satisfaction cite the following authorities which in ex- 
press terms lay down the necessity-of an oral declaration for the creation 
of a wagf:— : 

“ In the language of the law according to the Imam (Abu Hanifah) 
<WaQF) means the detention of the substance and the interdiction ot the 
corpus by using an oral declaration so that no one else may exercise any 
proprietary right over it. The corpus of the property continues to be in 
the ownership of the settler as long as he lives and passes to his heirs 
when he dies and can be sold or given away. The result of the oral 
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declafation is the same as that of a vow in respect of the usufruct of the 


property. The definition does not cover the wzgfofa mosque which 


according toall is the detention of it in the owner ship of God. The reply 


is that the definition aims, at defining the w zrg f about which there is a 
difference of opinion as has been stated in the Quhistani. The reply 
however is not fiee from difficulty and you should judge for yourself. 


In the definition we have ad led “ by using an oral declaration ” because | 


if a settler-executes a deed in the form of a wagfname fulfilling all the 
conditions without making an oral declaration the property does not be- 
come age: Majmaul Anhar, Vol. I, p, 139, Constantinople Edition. 
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“In the language of the law (wagf) means the detention of the 
substance and- the interdiction of the corpus which ıs in the private. 
ownership of the settler by making an oral declaration so that no one 
else may exercise any proprietary right over it. It (the corpus) continues 
in. the ownership of the settler during hig life and passes to his heirs after 
his death and can be sold or given away. Of course the result of the oral 
declaration is the same as that of a vow in respect ofits usufruct. The 
definition does not cover the -vag/ of a mosque which by a consensus of 
opinion is a detention ofit in the ownership of God. It may be said 
that the definition is the definition of a wagf about which there isa 
difference of. opinion. We have added “by making an oral (declaration),” 
because if he executes a deed in the form of a wagf-nama fulfilling all the 
conditions but without making an oral declaration the prop erty will not 
become wegf” Durr Muntaqa a Commentary on Multaqa, Vol. I, p 
379, on the margin of Majmaul Anhar. Constantinople Edition. 
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~..“ It is stated in the Quhistani that ‘ (waqf) ’ in the language of the law 
means the defention of the substance and the tntrediction of the corpus 
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whichis in the private ownership of the settler, by using an oral declar- 
alon so that no one else may exercise any proprietary right over it. 
It (the corpus) continues in the ownership of the settler during his life 
and passes tohis heirs on his death and can be sold or given away. 
After this it is stated that tae definition does not cover the wagf of a 
mosque which is a detention of it in the ownership of God according to 


„all. It may be said that the definition is the definition of a wagf about 


which there is a difference of opinion. Raddul Mukhtar, Vol. III, Book 
on Wagf, p 386 Egypt Edition. 
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An oral declaration is not only essential for the creation of a wags under 
the Hanafi School The Shia school also deems it indispensable although 
wagf under the Hanafi School is a unilateral declaration while under the 
Shia School it is a bilateral contract as was pointed out in Agha Ali Khan 
v. Altaf Husain Khan. (1) “A wagf is not validly formed save by 
making an oral declaration, forit is either a transfer of the ownership of 
the usufruct or of the substance and usufruct both and is therefore like 
other transfers (which can not take place without an oral declaration.) 
Furthe::—as an emancipation notwithstanding its immediate result can- 
not be effected save by an oral declaration a wagf a fortiori cannot be 
effected without it. Again the presumption 1s that the ownership of an 
owner continues until a divestive event happens (and without an oral de- 
claration no such divestive event happens and no wagf is therefore created. 
Ifa person therefore constructs a building of the shape of a mosque or 
of some other shape and gives permission that prayers be said there in 
the building, in the absence of the oral declaration, does not become a 
mosque. Similarly if he gives permission for the burial of the dead in 
his land it does not become a burial ground ; although prayers may have 


—been said ın the building and the dead may have been buried in the land. 


Shafat is of the same opinion, the reason being the absence of the condi- 
tion precedent which ıs the oral declaration. Abu Hanifah holds, that 
when one man says his prayer in the building or one dead body is bured 
in the land the former becomes a mosque and the latter a. burial ground, 
and the weg/ becomes complete even when no oral declaration has been 
made. (*) This is not sound for the reasons we have already given, If 
the settler makes an oral declaration but the delivery of possession does 


(°) This opinion of Abu Hanifah is limited to the wagf of a mosque 
or of a burial ground. A 


(1) [1892] 1. L. R, 14 A, 429, at 447. 
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not take place which may ‘be effected by one prayer one burial or by the 
ruler taking possession no wegf will be constituted according to us (1. e. 
Shias). Tazkira, Book on Wag/, Tehran Edition, leaf 205. 
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“Question:—Is the Formula ( 4%) a condition precedent to the 
creation of wagf? Is it a contract requiring offer and acceptance or a 
unilateral declaration ? Is or is not the mention of a desire to draw near 
to God a condition ? 


” Answer.—Yes, the formula is a condition precedent and’ without it a 
wagf is not created. The expressed words which create a wagfare “I 
made a waqf,” The jurists hold that the expression “I made it wagf or a 
permanent charity” is also, sufficient to create a wagf. The expressions 
“JI gave it in charity,” “ I made it perpetual,” “I made it free,” and “I made 
it ¢nferdicted” in order, to create a waqf, stand in need of circumstantial 
evidence.- For instance if he says “I gave it in charity to such a one: it 
should neither be sold nor given away.” No wagy in the absence of 
circumstantial evidence is created. Of course fiom a religious point of 
view an intention to create a waqf is the chief thing and if there is an 
intention, the use of any of the above expressions will create a wag? accord- 
ing to religion but not for legal purposes. You should know that 
there is a difference of opinion among the jurists regarding the necessity of 
orally using the formula in making a mosque a wag A majority hold that 
the oral use of the formula in that case also is indispensable. If therefore 
a person constructs a building in the form of a mosque with the intention 
of its being a mosque and prayeis are said therein with his permission but 
he does not use the formula orally, the building does not become wagf. 
The same rule applies to aqueducts and burial grounds, Ifa person 
sets apart a land for burying the dead and they are buried therein with 
his permission the burial ground does not become wagfin the absence 
of the oral use of the formula. This ıs stated in: the Tazkirah in 
the following terms:—“An act surrounded by circumstances is not as we 
have already stated sufficient-for the creation of a’ wagf. For example if 
a person builds a mosque and gives permissions for prayers in it that 
building does not become zwagf Abu Hanifah and Ahmed hold that 
itbecomes wagf. Similarly if he sets apart a plot of land as a 


CIVIL. 
1910 
$ 
FAKHR-UD-DIN 
v. 
KIFAYAT- 
UL-LAH, 
Karamat 
Husain, Je 


I9IQ. 


 FAKHR-UD-pIN 
PAS 
Kirayat- 
UL-LAH. 
Ki aramat 
Husain, J. 


-116 HIGH COURT. fA. L. J. K. 


burial ground or makes anaqueduct and gives permission to use them they 
do not become wagf Allthe Shia jurists are agreed that an oral use 
of the formula is essential. Towards the end of the passages after 
refuting the Sunni view which is based on the analogy of the legality of 
feeding a guest or taking the sweet thrown at marriage gatherings or 
using the bath (ammam) though there are no oral declaration, the 
author had said: —“That a wafg isa contract which stands in need of 
offer and acceptance and of certain conditions, that ci:cumstances 
are not enough to create it and that it cannot be created in the 
absence of`an oral use of the formula. ” 


The learned author of the Shatat after dealing with the question 
whether an intention, to make a mosque wag/in the absence of an oral 
use of the formula, is sufficient or not—a part which I need not translate 
—says towards the end of his answer. “Anyhow this discussion is 
confined to the case ofa mosque. Regarding other wagfs I have not 
come across any Shia Jurist who holds that a mere intention is sufficient 
oral declaration and the use of the formula are necessary (according to 
call)” Jamaul Shatat. Book on Wafg, p. 162. 
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The authorities, which have been cited aie conclusive in making an 
oral declaration essential for the creation of a wagf and the learned 
Vakil for the respondents admits its necessity under the Hanafi School ; 
but he argues. that the wagf in question being an old one, 
an oral.declaration by the daughter of Qalandar Shah creating a wagf 
ought to be inferred from the finding of the lower appellate court that 
an’ arrangement was come to in the family by which certain landed proper- 
ty was to be‘applied to defray the expenses of zrs and from the fact that 
the‘income of the property has since the death of Qalandar Shah up to 
the present tıme been applied to meet the expenses of his #rs and fatiha. 
As an'oral declaration is essential for the formation of wag/, I am unable 
to-infer the happening of such a declaration from the finding as to 
the arrangement and from the application of the income to the ars 
and fatiha. An oral declaration has no necessary connection _with 
either. Both of them can take place in the absence of an oral declara- 
tion creating a wagf snd in the absence of an express finding that 
Iqbal-un-Nissa, daughter of Qalandar Shah, made the property in dispute 
wagf by using an oral declaration, I am unable to infer that the declara- 
tion was used and to hold that the property in consequence of a presumed 
oral declaration became wags. 

The case of Jiwan Das Sahoo v. Shah Khairuddin, (1) was also 
referred to. That case, however, only lays down that “ accord- 
ing to the’ Mohammadan Law it is not necessary in order to 
constitute a wagf or endowment to ieligious or charitable uses 
that the term wagfbe used in the grant, if from the general nature 
of the grant’such tenure can be inferred.”_ The point that an 
oral declaration is essential for the constitution of wagf and that in its 
absence no wagf can be created was not raised in that case For the 
above reasons I hold that the property in dispute is not wagf and setting 
aside the decrees of both the Courts decree the plaintiffs claim with costs 
in all the courts. ; s 2 

Ghulam Mujtaba, for the appellant. _ K - F 

Ishaq Khan, for the respondent. f 


. The judgment of the Court was delivéred by = 

- STANLEY, C: J—This..appeal has occupied time out. of 
all proportion to its importance in view of the fact that pro~ 
perty- of the value of Rs. 100 only is involved in it. At.the 
same- time if one of the questions which has been discussed 
at- very great length by the learned Judge of. this Court had 
been decided by him, the appeal would have deserved grave, 

(t) [1840] 2 Moo., I. A, p 390+ 
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consideration at our hands. The main and only question 
which it is necessary for us to determine is whether or not 
the learned Judge of this Court was wrong in holding that 
there is no sufficient evidence to justify the finding that the 
property in dispute is dedicated as wagf. It will be conve- 
nient here to set forth a pedigree-of the family. 

Qalandar Shah. 


Ikbal-un-nissa. 


a 


( | 
Siraj-ud-din Madar Baksh. ` ` Shahab-ud din. 
Shah. : : 
: : 
‘ ; Amin-ud- 
Tafazzul Altaf Husain. Imam-ud-din. Kashf-un-nissa. din. 
Husain. 
[ se Seer = >) Alim-nn-nissa, 
Fakhr-ud-din Shah, Farid-ud-din 


defendant No. 1. 
It now appears from a perusal of a judgment of the 


learned Subordinate Judge of Bareilly, dated the 9th of June, 

1890, which is upon the record, that the village of Mahesh- 

pur and other property, which is said to have been dedicated 

as wagf, was given to Qalandar Shah, the ancestor of the 

defendant, Fakhr-ud-din Shah, under a Sanad, not as was then 

alleged for the purposes of a wagf but for his own personal 
use, The plaintiff in the suit out of which this appeal has’ 
arisen isa purchaser of the share of Alim-un-nissa, whose 

name appears in the pedigree, and his suit is brought to’ 
recover possession of that share. f 

The defence to the suit was mainly that the property, in 
dispute was wagf property. 

The court of first instance dismissed the claim and the 
lower appellate court affirmed the decree of that court. 
In his judgment the learned District Judge in stating the 
facts said that “it was common ground that after Qalandar 
Shah’s death an arrangement was come to in the family, 
(consisting of ikbal-un nissa, daughter and heir of Qalandir 
Shah and her three sons) by which certain landed property 
in Maheshpur and shops in Shahamat Ganj were put under 
the management of one of the family and the income of this 
property was to be applied to defray the expenses of #75, 


- fatiha, etc, at the tomb of Qalandar Shah. and his descend- 
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ants” “He then in agreement with the learned Munsif 
found that it was not proved that any of the members of the 
family of- Qalandar Shah, other than the faddinashin for 
the time was ever in possession or receipt of a share of the 
profits of the property, and that therefore it-must be consi- 
dered that Siraj-ud-din Shah acquired by adverse possession 
for over 12 years an exclusive title as against the other 
members of the family and that after him the next geddi- 
nashin, Imam-ud-din_ Shah, acquired similarly a title as 
against the rest of the family.” Then later on he says, 
“I think this appeal must be dismissed on the ground 
that the propérty in suit is wagf and therefore inalien- 
able.” Then he says “there is no direct evidence as to 
the original arrangement by which the endowment was made 
—but it is clear from the evidence that for many years the pro- 
perty managed by the gaddinashin for the time being, że., the 
land in Maheshpur and the shops in Shahamatganj has been 
treated as endowed property and the income of'the property 
spent not only in urs and fazéha for Qalandar Shah and his 
‘deceased descendants, but also in feeding Jagirs” Itis hard 
to understand how the learned District Judge came to hold 
that Siraj-ud-din Shah and after him Imam-ud-din Shah 
acquired title by adverse possession. Ifthe property was as 
he finds—wagf, then it is impossible that these members of 
the family should have acquired title by adverse possession, 
We are inclined to think that the learned District Judge 


intended to convey that these members of the family retained ~ 


in their own hands exclusively possession of the property for 
the purposes of the wag/ and not that they acquired a title 
by. adverse possession for their own benefit. 


An appeal was-preferred against the decision of the lower 
appellate court, and the learned Judge of this_Court before 
whom it came for disposal, has written a most elaborate judg- 
ment upon the subject of weg? generally, but he disposed of 
the appeal upon the sole ground that there was no evidence to 

show that there had been any valid dedication of the property, 

Our brother, KARAMAT HUSAIN, observes in his judgment 

“ The anthorities which have‘been cited are conclusive in mak- 

ing an oral declaration essential for the creation of a wagf and 

the learned Vakil for the respondents admits its necessity under 
153 
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‘the Hanafi-school .but he argues that-the wagf in question 
béing an ‘old::one;an oral declaration by the ‘daughter’ of 
Qalandar Shah creating 4 wagf ought to be inferred from: the . 
finding of.the lower appellate court that an’ arfangement: wag 
come to in the family by ‘which’ certain landed property was. 
to be applied to “defray the expenses of uri and froth the fact 
that the income of the property has sincé the death ‘of Qalandar 
Shah up to the present time béen ‘applied to meét the éxpénseg 
of his urs and: fatiha. As an oral- decl aration is essential for 
the formation ‘of-the wagf, I am- ùnable to infer the happeñi: 
ing of sucha declaration from thé- finding ' aš to the å artange- 
ment and from the application of the income tó the ars and 
fatiha. *-An-oral declaration has no necessary connection with 
either. - Both of them can -take place iri-the absence of af oral 
declaration creating. a wags, añd'in the abserice of an expres’ 
finding. that Ikbal-tn-niésa, daughter of Qalaridar Shab} made, 
the property in dispute wagf ‘by using an otal declaration, r 
ám unable to infer ‘that the detlaration was used and‘to hold 
that: the - -property in conséquence ofa presumed oral declara>Y 
tion became wag/.'.’ The contention on behalf of ` the: learned 
Vakil for the appellant is that aù oral declaration of wagf 
ought reasonably to be inferred from ‘the circumstarices. 
proved in- evidencé in the case, and for tlie fact ‘that certai 
members of the- ‘Family held ‘possession of the property to- 
the exclusion of’ the other members of the family; and iť 
has been contended by him that it is not absolutely necessary’ 
to prove an oral dedication if from the facts and circum— 
stances proved, the Court cin reasonably infér that such 
a dedication was made. An oral dedication may, we think, 
be inferred from repute and from facts which lead necessarily 
to the inference that-there was such a dedication. ‘Mr. Amir 
Ali in'his work on. -Muhammedan Law, Vol. I, Edition Ill, a€ 
p:.374, states as follows :— A wag/” says the Raddul Mukhtar 
“may be established without any evidence of the waqif’s de- 
claration. -This is the doctrine laid down by Abu Yusuf ;-and: 


- 


the jurists of Balkh ; such as Abu Jaafar and otheis follow? 
this view: Khassaf also has adopted it;” and later on-« so% 
also in the Kazi Khan a waqf may, according to the jurists- 
of-Balkhi be validly - “established by evidence of reputation., 


If the dédication’is one within the knowledge of ‘the ‘general’ 


ol a 
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public as a matter of notoriety, like the wag/ of Amr-ibn-al- 
Aas” (the Amru of European history) it can be established 
by the testimony of witnesses or it may be established by the 
evidence of user for the purposes of the dedication. ” 


In this case we are unable to say that our learned brother 
was wrong in refusing upon the finding of the lower appellate 
court to draw the inference that there was’an oral dedication 
of the property as wagf The finding of the lower appellate 
court that there was an arrangement after Qalandar Shah’s 
death between Ikbal-un-nissa and her three sons by which 
the property in question was placed under the management 
of a member of the family with a view to the application of 
the income in the wrs and /atiha ceremony at the tomb 
of Qalandar Shah, is quite consistent with the contention 


-that there was no dedication of the property as wagf but 


that there was merely a family arrangement that the income 
of the property should be applied in the way mentioned and 
that the members of the family who succeeded Ikbal-un-nissa 
carried out the arrangement and consequently for a number of 
years-the income of the property was applied in the way which 
has been mentioned. In or about the year 1890 a suit was 
instituted before the Munsif of Bareilly in which the question 
was whether Maheshpur was endowed property. The learned 


_ Subordinate Judge in his judgment, dated the 19th of June, 


1890, above referred to, sets forth the evidence brought forward 
on either side upon this question and came to the conclusion 


that the propeity was not endowed property. This is an. 


important piece of evidence and supports the view which 
has been taken,by our learned brother. Neither he nor 


-the District Judge refer to itin their judgments. It seems 
to us to be almost conclusive on the question before us. We ~ 


think that the decision of our brother KARAMAT HUSAIN 
upon this question is right and .dismiss the appeal with costs. 
We express no opinion whatever upon the interesting question 


. “whether if any dedication had taken. place, as contended for, 


the wagf would have been valid. 
-Appeal dismissed. 


154. 
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DEBI BAKHSH SINGH 


VErSUS 


CHANDRABHAN SINGH. 


Oudh Estates Act (I of 1869), Sections 5, 22 and 23—Inteslate— 
Successton—Sanad— Rule of primogenitur e. ” 


In a case of disputed succession to the Talug of an Oudh Taluqdar 
where there was a declaration in the Sanad conferred in 1869 A D. 
by the Government upon the grantee, whose name was entered in Lists 
I and 5 mentioned in section 8 of the Oudh Estates Act (I of 1869, that 
the succession to the estate comprised in the Sanad should be regulated 
by the “rule of primogeniture’, eld, that the “rule of primogeniture” 
was the rule of lineal primogeniture. 


Held also, that under Act I of 1869, the succession toa Taluq must 
be to an impartible estate, whether the estate “ordinarily devolved upon 
a single heir” as in List 2, or whether the succession wis to be regulated 
by the rule of lineal primogeniture as in Lists 3 and 5. Dewan Ran 
Bijat Bahadur Singh x. Rae Jagatpal Singh, [18901 L. R, 17 L 
A. 173, and Jagdish Bahadur v. Sheo Partab Singh, {1901} 
L. R, 28 I. A., 100, followed. 


Heid, further, that the specific order of heirs described in the first 
ten sub-sections of section 22 of Act I of 1869 must stand as a statutory , 
substitute of the line of succession set forth in the Sanad; and that 
sub-section 11 of that section relegated the parties to the situation in 
which they would have been found apart from the Act. 


Heid, finally, that the succession must be regulated according to the 
“ne of succession set forth in the Sanad, and accordingly the yrespon- 


` ent was entitled to succeed under the rule of lineal primogeniture. 


-Brij Indar Bahadur Singh v. Ranee Janki Koer; [1877] L. R51 A, 
referred to and Act I of 1869, section 23, discussed. Gi 
APPEAL against the decree of the Court of Judicial Com- 
missioner of Oudh, which varied a decree of the Subordinate 
Judge of tahsil Biswan, district Sitapur. 
The said suit was brought by the plaintiff-respondent, 
as the heir of his cousin, Raghuraj Singh, for possession of 
the estate left by him, The estate consisted of the taluq of 
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Rajpur and other lands, of which the defendant-appellant, 
had obtained, possession on the death of the widow of 
Raghuraj Singh. : 

The Subordinate Judge held that.the plaintiff was not 
entitled to inherit any part of the estate, and dismissed his 
suit. The Judicial Commissioners, on appeal, reversed that 
decision as to the taluq of Rajpur, but affirmed it as to the 
rest of the estate, 


The present appeal related to the taluq of Rajpur alone. 

In 1860, the taluq of Rajpur was granted by Government 
to the said Raghuraj Singh under a Sanad, which contained 
the following provision: —“It is another condition of this 
grant that, in the eveat of your dying intestate, or any of 
your successors dying jntestate, the estate shall descend to 
the nearest male heir, according to the rule of primogeniture.” 
The name of Raghuraj Singh was entered in the first and 
fifth of the lists mentioned in the Oudh Estates Act (I of 
1869), section 8. Raghuraj Singh died intestate, and without 
issue, in 1892, whereupon the said taluq and the rest of, his 
estate passed into. the possession of his widow. On her 
death, which took place in 1904, the defendant, who was a 
first cousin of Raghburaj Singh, entered on the whole estate, 

‘claiming to-be entitled thereto according to the ordinary law 

of inheritance under the Mitakshara, as being the nearest 
reversioner. The plaintiff was a nephew of the defendant, 
being the son of his elder brother, who had pre-deceased 
Raghuraj Singh’s widow. He claimed to be entitled to 
succeed in preference to the defendant under the rule of 
lineal primogeniture, which was, as he contended, applicable 
to the taluq of Rajpur under the said Sanad and the Oudh 
Estates :Act, 1869, and to the rest of the estate under a 
family custom. 

On the 14th November, 1905, the plaintiff instituted the 
present suit.against the defendant, asserting the above claim, 
and praying for “possession of the entire estate of Raghuraj 
Singh, comprising the. taluq of Rajpur and other villages and 
lands, with mesne profits. The defendant put in a written 
statement denying, zater alia, that the succession to the 
estate, or any part of it, was governed by the rule of lineal 
primogeniture, by custom or otherwise. 
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The Courts in India agreed in finding that the family 
custom asserted by the plaintif was not proved. They 
agreed in further holding that the plaintiff was not entitled 
to the estate of Raghuraj Singh other than the talug of 
Rajpur. With regard to that ze/ug the Subordinate Judge 
held, after referring to the Sanad and the Oudh Estates 
Act, 1869, that the succession thereto was not governed by 
the rule of lineal primogeniture, and he accordingly dis- 
missed the suit. The Judicial Commissioners, on the 
appeal preferred by the plaintiff, reversed the decision as to 
the said ¢a/ug, being of opinion that the rule of succession 
to be applied was the rule of lineal primogeniture, and that 
the plaintiff was accordingly entitled to succeed. They 
thereupon passed a decree for the plaintiff for possession of 
the said ¢a/ug, with mesne profits. 


The defendant appealed. 


G. E., A. Ross, and B. Dube, for the appellant.—The res- 
pondent cannot claim the estate under the terms of the 
Sanad granted to Raghuraj, because it was superseded by 
ActI of 1869. Even assuming that the respondent’s claim 
under the terms of the Sanad is admissible, the language 
of the Sanad fails to show that succession according to 
lineal ‘primogeniture was intended. When clause ii of 
section 22 of Act I of 1869 is reached, the estate does- not 
descend as an impartible estate, and, therefore, the rule 
of primogeniture—much less lineal primogeniture—does not 
apply. Even if it descends as an impartible estate, in the 
present case, succession is not governed by the rule of lineal 
primogeniture, but it is regulated by the Hindu law, 
the estate devolves upon the nearest male heir, z. e.„ the: 
appellant, who was alive when the widow, ‘Rani Brijnath 
Kunwar died. Reference was made to 

‘The Oudh Estates Act (I of 1869) sections 2, 8, 10 and 22 ; the Oudh 
Estates (I of 1869) as amended by Act I of 1885, and the Oudh Settled 
Estates Act (II of 1900), edited by R. G. F. Jacob, (Lucknow, 1905) 
p 103, Compendium of Oudh Tatuqdari Law, by J. G W. Sykes, pp. 80 
81, and Ior. 

Achal Ram v. Udai Partab Addiya Dat Singh, [1883] L. R, 1r 
I, A. Sr. z 

Narindar Bahadur Singh v. Achal Rain, [1893] L. R., 20 I. A., 77: 

Balbhaddar Singh v. Sheo Narain Singh, [1899] L. R., 26 1. A., 194). 
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Brij Indar Bahadur Singh v. Ranee Janki Koer, [1877] L. Rọ 5 L 
A., I. i 


Dewan Ran Bijai Bahadur Singh and Rae Bisheshar Baksh Singh 
v. Dewin Ran Bijai Bahadur Singh and Rae Jajaipal Singh, [1890] 
L. R, 17 L A, 173. Jagadish Bahadur v. Sheo Partab Singh, 
[1901} L. R., 28 I. A, 100. 


De Gruycher, K. C, and M.K. Brown, for the respon- 
dent: Succession in this case is governed by the rule of 
lineal primogeniture. The rule of primogeniture in. the Sanad 


and in Lists 3 and & of section 8 of Act 1 of 1869, means the’ 


rule of lineal primogeniture. The Sanad is the root of the 
title to the estate, and the rights of the parties under it must 
be included within the meaning of the terms of clause ii 
of section 22, of Act I of 1869. Reference was made to 


The Oudh Estates Act (I of 1869), Sections 8 and 22. 


Thakur Sheo Singh v. Rini Raghubans Kunwar, [1905] L. R, 32 
I. A., 203, 213. . 


Maharajah Pertab Narain ‘Singh v. Mahuanee Subhao Koer, 
[1877] L. R., 4 I. A., 228. 


Haidar Ali v. Tassaduk Rasul Khan, [1890] L.. R., 17 I. A., 82. 


Achal Ram v. Udai Pertab Addiya Dat Singh, [1899] L. R., 11 
I. A, 5L 


And Compendium of Oudh Talugdari Law, by J. G. W. Sykes, pp. 
336, 839 and 391. 


Ross, in reply, further referred to Mayne on Hindu 
Law and Usage, 7th Ed., pp. 742 and 743, sections 545 and 
546; Compendium of Oudh Taluqdari Law, by J. G. W. 
Sykes, pp. 269, 270 and 314; and Oudh Rulings of the 
Judicial Commissioners and Financial Commissioners of 
Oudh, from 1859 to 1893, 2nd Ed., by Munshi Jwala Prasad. 


The judgment of their Lordships was delivered by 


Lorp SHAW.—-This suit had reference to the succession 


to more than one estate, but the issue which remains contested 
on this appeal has regard ‘solely to the Taluq of Rajpur 
Keotana and other lands of which the defendant (appellant) 
had obtained possession on the death of the widow of one 
Raghuraj Singh g 
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The respondentas plaintiff brought a suit ae nae the 
appellant to obtain possession from him of that Taluq. The 
Subordinate Judge, on the 13th September, 1906, dismissed 
the suit. On the 5th July, 1957, this judgment was reversed 
by- a decree of the Judicial Commissionér of Oudh, and 
against that decree the present appeal is made. 


The situation of the parties is thus briefly described:—The 
Rajpur Keotana estate was conferred. upon Raghuraj Singh 
by a Government Sanad in the year 1860. Raghuraj Singh’s 
name was entered in Lists £ and 5, mentioned’ in the Oudh 
Estates Act, 1869, Section 8. Raghuraj Singh died intestate 
and without issue in 1892. His estate passed into the posses- 


{ALR 


sion of his widow, and her death occurred in 1904. The. 


succession in the Taluq to Raghuraj Singh is contested as 
between Debi Bakhsh Singh, defendant, and Chandrabhan 
Singh, plaintiff. Excluding therefrom the items which are 
irrelevant to the issue raised in this case, one may adapt the 
table of relationship from the appellant’s case thus :— 


- CHANDRAKA BAKHSH SINGH. 


Ram Narain Singh. Gur Bakhsh Singh. ` f 
P 
Beni ~ Sheo Debi 
Madho Singh. Gopal Singh Bakhsh Singh 
(defendant). ~ 
Raghuraj Singh Chandrabhan 
(widow Rani Brijnath Singh E 
Kunwar). (plaintiff.) 


x 


It is thus seen that the plaintiff would be entitled to 
succeed to Raghuraj Singh under the rule of lineal primogeni- 
ture, but that the defendant (his uncle) would be entitled to 
succeed were the rule-adopted not that of lineal primogeni- 
ture but of nearness in degree. Tne issue in this case is 
which of these rules governs the rights of the parties, 


The. case was treated by the Courts below and in argu- 
ment as one of great general importance as determining the 
rules of intestate succession to the Taluqdars of Oudh; and it 
is no doubt true that, while both parties appeal to the provi- 


a 


` w 
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sions of the Oudh Estates Act, 1869, an apparently, serious Crit. 
repugnancy arises on a contrast of the provisions of Section 8 =. 


; l910, 

and Section 22 of that Statute. 2S 
PEAS u . `- Drs! BAKHSH 

By the 8th section itis provided that :— Sinca 


F v. 

“ Within six months after the passing of this Act, the Chief Commis- eee 
. : i ~ : INGI. 
sioner of Oudh, subject tosuch instructions as he may receive from the 


Governor-General of India in Council, shall cause to be prepared six Zord Shaw, 
lists, namely :—” 


and then follow the lists in their order. - 


It is an admitted fact in the present case that Raghuraj 
Singh, whose succession is in question, had in 1860 the 
Rajpur Keotana Estate conferred upon him, and that his 
name was entered in List e as well as List 1. List 1 was of a 
general character, namely :— ” 

“rst, A list ofall persons who are to be considered Taluqdars within 
the meaning of this Act.” Š 


List 5 was as follows:— 


“sth. A list of the Grantees to whom Sanads or grants may have 
been or may be given or made by the British Government up to the date 
fixed for the closing of such list, declaring that the succession to the 
estates comprised in such Sanads or grants shall thereafter be regulated 
by the rule of primogeniture.” 


Up to that point ‘their Lordships do not think that any 
substantial difficulty would arise in the case. What appears 
to be contended for is that some other rule of primogeniture 
than the rule of lineal primogeniture should be applied. In- 
the first Court a certain custom was appealed to, to make 
clear or illustrate what variation from lineal primogeniture 
was meant, but no success attended that plea and it was not 
maintained at their Lordships’ Bar. In their opinion, the 
language of the Sanad emanating from the British Authority 
was simply language conveying the ordinary meaning of the 
word “ primogeniture ” in the Law of England. 


A múch more serious difficulty arises on the construction 
of Section 22. That section provides :— 


“If any Taluqdar or Grantee whose name shall be inserted in the 
second, third or fifth of the Lists mentioned in Section 8, or his heir or 
legatee, ae die intestate as to his estate, such estate shall descend as 
follows ;’ 
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There are then inserted ten specific rules of succession, 
beginning, of course, with the right of succession of the eldest 
son. These need not be stated in detail, but two observations 
occur to their Lordships as important with regaid to them. 
First, itis entirely clear that the estate, the succession to which, 
was there being dealt, with, wasfrom beginning to end of these 
sections, dealt with as an impartible estate ; and secondly, the 
preservation of the estate as impartible appears to their Lord- 
ships to be in entire accord with the language and policy of 
the Legislation. The social and historical reasons for this 
have been the subject of frequent exposition and need not be 
entered upon, the matter being concluded by authority as 
after referred to. 


After these ten rules of descent have, however, been given 
in Section 22, there occurs the following sub-section, 


namely :—- 


“(11) or, in default of any such descendants then to such persons as 
would have been entitled to succeed to the estate under the ordinary law 
to which persons of the religion and tribe of such Taluqdar or Grantee, 


heir, or legatee, are subject.” 
` 


It is maintained by the appellant that he is entitled to 
the succession because, by the ordinary law to which it must 
be supposed reference is here made, nearness in degree is 
preferable to lineal descent; and the contention accordingly 
comes to this, that Sub-section 11 amounts to a revocation or 
an abrogation of the rule of succession laid down in the 
Sanad under which the Taluqdar received his property, and 
that Section 8 ofthe Statute did not really amount toa de- 
claration that the succession “ shall thereafter be regulated by 
the rule of primogeniture,” but only used that phrase in the 
course of a narrative identifying the fifth list of grantees. It 
is fairly clear, however, that, if a repugnancy does not arise 
within the Statute itself, at least something which would have 
the same effect has been produced, namely, an inconsistency 
between the order of succession specified in the Sanad and 
some other law of succession under the ordinary law of the 
Taluqdar's religion and tribe; and it is maintained that in , 
these circumstances the Statute, and the Statute alone must 


govern, 
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_ The main authority for this proposition is the'case of Brif 
Iudar Bahadur Singh v. Ranee Janki Koer ; Lal Shunkur 
Bux v. Ranee Janki Koer ; and Lal Seetla Bux v. Ranee Janki 
Koer (*) in which Sir Barnes Peacock said:— + 


“ As regards the succession their Lordships are of opinion that the 
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that the rights of the parties claiming by descent , must be governed by , 
the provisions of Section 22 of that Act, By that section it was enacted 
that, if any such Taluqdar whose name should be inserted in the second, 
third or fifth of the lists mentioned in Section 8, or his heir or legatee, should 
die intestate, such estate should descend. in manner therein described.” 


Now, it has to be observed that, with reference to all the’ 
authorities cited, no one of them has decided the question 
now submitted on this appeal or any question as to Lists 3, 
or 5. The case just referred to was a case in which the name 
of the Taluqdar was entered upon Lists 1 and 2. 

On the point of whether the estates of Taluqdar must, for 
the purposes of intestate succession, be treated as impartible, | 
their Lordships hold that that matter is definitely settled by~ 
decision. In the appeal of Dewan Ran Bijai Bahadur 
Singh v. Raz fazatpu Singh and Rae Bisheshar Baksh Singh 
v. Dewan Ran Bijai Bahadur Singh and Rae Jagatpal 
Singh. 2) Sir Barnes Peacock, delivering the judgment of the 
Privy Council, said: — 

“A question might arise upon the construction of Clause 11 of 
Section 22 whether the estate descended as an impartible estate. Their 
Lordships are of opinion, looking to the provisions of Act I of 1869, List 
2, Section 8 and Section 22, that it was the intention of the Legislature 
that the estate should descend as an impartible estate,” 


Again, in Jagdish Bahadur v. Sheo Partab Singh (3) 
the same law was affirmed in terms in the judgment of 
Lord Davey and the point taken to be concluded by authority. 


It cannot, accordingly, in the first place be denied that, 
giving full effect to Act I of 1869, the succession to a. Talug 
„must be to an impartible estate, and that whether the estate 
“ordinarily devolved upon a single heir,” to quote the 
language of List 2 of Section 8, or whether the succession 
was to be regulated by the rule of primogeniture, to quote 
Lists 3 and 5 of Section 8. 

i (1) [1877] L R. 1. A,1,8. C. IC. L. R, 318. 


(2) [1890] L. R. 17 1. A. 173 ; S. ©. I. L. R. 18 Cal, 3. 
-(3) [1901] L. R728 I. A. 100 ; S. C. L. L. R. 23 All-369. , 
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In the second place, it can hardly be doubted that Section — 


22, in so far as it describes in the first ten of its sub-sections 


the specific order of heirs preferied to the succession, must 
have force given to it to the effect of standing as a statutory 
substitute for any line of succession which might have been 
set forth in the Sanad. 

In the third place, when Sub-section 11—a sub-section 
which comes at the close of the long list of specific stages of 
prescribed succession—sets up the rule that, in default of 
any one taking under the previous sub-section, there should 
be preferred ' 

“such persons as would have been entitled to succeed to the estate 
under the ordinary law to which persons of the religion and tribe of such 
Taluqdar or Grantee, heir,or legatee are subject, ” 

Their Lordships do not see their way to hoid that this is 
anything else than a general relegation of parties to the 
situation in which they would have been found apart from 
the statute. But that situation is found in the Sanad 
itself; and it is also contained, either by way of affirmance 
or at least by way of narrative, in the fifth list of Section 8 of 
the Statute. So far as the Sanad was concerned, the provi- 
sion was as follows:— i 

“It is another condition of this grant that, in the event of your dying 
intestate, or any of your sticcessois dying intestate, the estate shall 
descend tothe nearest male beir according to the rule of primogeniture.” 

While, as has been. said, the specific rules of succession in 
Act i of 1869 must be held to displace this, the general 
reference to what is not covered by those specific rules must 
include a reference to the rights of parties as contained in the 
Sanad, which was the original title to the property. 


By this simple construction the alleged repugnancy 
disappears, 


lt must be added, with reference to the body of decisions 
cited in the judgments of the Court below and at their Lord- 
ships’ Bar, that, as these decisions refer to the property descend- 
ing, in the language of List 2, to“a single heir,” there wwas 
therefore necessitated the search for that heir according to the 
law of the religion and tribe as referred to in Section 22, 
Sub-section 11. But it does not appear that the ordinary Jaw 
Qf the religion and tribe would have fixed upon any different 
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person as entitled to succeed where the “rule of primogeni- CwIL 

ture” had been the acknowledged rule of the succession— pa 

Sa eee gto. 

any different person from the respondent and plaintiff in 2n 
this . suit, wbo has succeeded under the judgment of the Deni Parni 

Judicial Commissioner. A 

i . CHANDRABHAN 

If reference be made to Section 23, the result reached is SINGH, 
thé same. That section provides that ` Lord Shaw. 


“ Except in the cases provided for by Section 22, the succession to 
all property left by Taluqdars and Grantees, and ‘their heirs and legatees 
dying intestate, shall be regulated by the ordinary law to which members 
of the intestate’s religion and tribe are subject.” p 


This expression, viz., that hc, 


“ the succession shall be regulated by” 
isthe same form of words as that employed in the List 5 of 
Section 8 which declared of ¿zer alia the present succession 
that it 

“should be regulated by the 1ule of primogeniture., ” 

This declaration and condition of the Sanad being part 
of the original title to the property is an essential part of that 
regulation of the ordinary law of the religion and tribe and 
would have been respected accordingly. 

For these reasons their Lordships will humbly advise 
His Majesty that the judgment passed by the Court of the 
Judicial Commissioner of Oudh dated the 5th July, 1907, is 
correct and that the appeal should be dismissed with costs, 

Appeal dismissed, 


Barrow Rogers and Nevil, solicitors for the appellant. 
T. L. Wilson, & Co, solicitors for the respondent, 


J. M. P. : 
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BOHRA THA KUR DAS AND OTHERS 


VETSUS ` 
THE COLLECTOR OF ALIGARH AND OTHERS, 


Deed—Construction—Usufi uctuary mortgage of tiwo vluges.— Morizagee 
purchasing one of them in execution of a decree on another morteage— 
Liability of the other proporty ts pay’ the whole mortgage debt—Laches— 
Equity Be a 

Villages Agrana and Kachavra which were separately assessed to 
Government revenue were mortgaged for Rs. 5,000 to one N. The ` 
mortgagee was to remain in possession, “ pay the Government rev enue,” 
from the balance deduct Rs. 6co for interest and pay Rs. 2,400 a year As 
Malikana to the mortgagor. ` In case of enhancement of Government 
revenue the mortgagor was to be liable for it. The Government revenue 
of both the villages was subsequently enhanced. 

The plaintiffs purchased the equity of :edemption of Agrana and 


obtained a decree for apportionment of Malikana on this village and 
from that time upto the date of the present suit N paid them their share 


.of Malikana less the enhanced revenue on Agrana In execution of a 


decree on another mortgage in favour of N and another, Kachauia was 
sold and purchased by N. Ina suit for redemption of Agiana brought 
by the plaintiffs, Ze//, affirming the decree of the Migh Court that Agrana 
was liable for the entirety of the mortgage debt, vs., Rs. 5,000. ` 

' Held, overruling the High Court (on the construction) that the 
mortgagee having undertaken the- duty of meeting the Government 
demand it was his plain duty to pay the Government revenue -for both pro- 
perties ; that the mortgagor did not agree to pay yeat by year separately 
the enhanced amount to meet the Government demand ; and that the 
chuse in‘no way altered the liability of the mortgagee in possession to pay 
the Government revenue assessed on the mortgaged properties y Leld 
also that the mortgagee having failed to deduct the enhanced révenue for 
Kachdura from the Malikana paid in 1espect of that village he could not 
be allowed to throw the burden of his own laches on Agrana and 
recover the whole amount of enhanced revenue from it ; and that any 
equity that might have been invoked against the mortgagor, who was not 
seeking redemption, did not arise as against the appellants. 


APPEALS against two judgments and decrees of the High 
Court of Judicature for ‘North-Western Provinces, 


The main question for determination on the appeals 
related to the amount of redemption money payable by the 
appellants, 


“i 
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The material facts appear from the judgment of their CIVIL. 
Lordships. - mra 

The court .of first instance and the District Judge ae tae 
decreed the claim for redemption. The High Court in + Das 


V 
COLLECTOR oF 
ALIGARIL 


Plaintiffs appealed. eae 


second appeal modified the decree. 


DeGruyther, K.C., and B. Dube, for the appellants cited, 
Girdhari Lal v, Bholanath, [1888] I. L. R., 10 All 611, at p-p. 614 and 615 | 
"R amaya Naik v. Devapa Rudra, (1 896] I. L. R, 22 Bom, 44. 

G. E. A. Ross and A. M. Dunne, for the respondent, 

“DeGruyther, in reply, f : - 

Ranu Ram Das v. Mozafór Husain Shaha, [1887] 1. L. R, 14 Cal, 809, 7. 

- atp. 825. 

The judgment of their Lordships was delivered by” 

Mr. AMEER ALI—These two appeals, which have been 
consolidated by an order of His Majesty in Council, arise 
out of a suit for redemption brought by the appellants in the 
Court of the Subordinate Judge: of Aligarh in the United 
Provinces. 


Mr, Ameer Alt. 


The property in ‘suit, a 6-biswa share of mauza Agrana, 
was, with an 11-biswa share of, mauza Kachaura, mortgaged 
in January, 1870, by a Mr. William L. Gardiner to one 
Bakhshi Nand Kishore, since deceased, fora sum of Rs. 5,000. 
Under the terms of the mortgage the rnortgagee was to have 
possession of the mortgaged properties, realise the rents and 
profits and pay therewith the Government revenue which was 
separately assessed on the two shares. Out of the balance 
he was ‘to-retain Rs, 600 for the interest on the loan and pay 
the mortgagor a yearly sum of Rs. 2,400 as malikena or 
propriétor’s allowance.~ In view of settlement proceedings in 
progress at the time, the deed further provided that “if atthe 
recent settlement the Government revenue, which’ is paid at 
present, is enhanced or decreased to some extent, I [meaning 
the mortgagor] shall be entitled ‘and liable for’ it, and- the 

_ mortgagee shall have nothing to do with it.” 


As a matter of fact, the revenue respectively assessed on 


the two properties was enhanced, in the case of Kachaura by 


Ra, 895; in that of nerang by Rs. 469. an E 


CIVIL. 
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On 20th December, 1873, the equity of redemption in 
Agrana was acquired by the predecessor in title of the 
appellants who afterwards. sued and obtained a decree for 
the apportionment of the szalikana due in respect of the 
6-biswa share of Agrana, Admittedly, the plaintiffs-appel- 
lants, have since received from Nand Kishore or his 
representatives the #adkana for Agrana less the enhanced 
amount of the Government revenue assessed on it. 


William Gardiner appears to have executed in 1868 a 
simple mortgage of Kachaura in favour of Nand Kishore and 
another, who in 1878 purchased the property in -executién of 
a decre% on their mortgage. They obtained possession 
however, of only 11-biswa. share under a decree of the 
Court. 


In the present suit the appellants seek to redeem 
Agrana upon payment of a proportionate share of the 
Rs, 5,000; their contention .being that as Nand Kishore 
purchased onè of the properties on which the mortgage debt 
was secured, it was pro zanto satisfied, and Agrana was only 
liable for the share legitimately chargeable on it. As 
Kachaura was sold and purchased by Nand Kishore in 
execution and part satisfaction of a decree obtained on the 
prior mortgage of 1868, the Courts in India properly over- 
ruled the appellants’ contention which has not been pressed 
before this Board.’ 


Agrana, therefore, is now liable for the entirety of the 
mortgage debt. But the defendant, the Collector of Aligarh, 
representing the estate of Nand Kishore, among other pleas, 
urged that the mortgagee had from the date of the enhance- 
ment up to the time of his purchase paid the additional 
revenue assessed on Kachaura for which the mortgagor had 
made himself liable, and he was consequently entitled to tack, 
on to the mortgage debt the amounts so paid, with interest 
from 1873 to 1878. 9 

This claim was disallowed by the Court of First Instance 
whose judgment was affirmed by the District Court. In 
second appeal by the defendant the High Court of Allahabad 
has taken a different view. It has held upon the construction 
of the clause in the mortgage bond relating to the liability 
of the mortgagor in case of enhancement of Government 


2 2 
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revenue, that, as the mortgagor did not fulfil his promise to 
pay the enhancement, and that consequently the mortgagee 
had himself to pay.the enhancement to save the property 
from being proceeded against for arrears of Government 
revenue, the defendants were entitled to the amount of Rs. 
895-15-9 which they paid from 1873 to 1877 inclusive, with 
interest. The accounts taken on this basis have swelled the 
amount payable by the appellants in order to redeem Agrana 
to over Rs. 30,000. 


Their Lordships regret they cannot concur with the 
learned Judges of the High Court either in the construction 
of the clause under reference or in the view they have 
expressed regarding the liability for the payment of the 
enhanced amount of the assessment on Kachaura. The 
mortgage bond provided that the mortgagee should, like the 
mortgagor, remain in possession of the mortgaged properties 
during the term of the mortgage, and “ pay the Government 
revenue of his own authority.” Hehad thus undertaken the 
duty of meeting the Government demand.. The provision 
was as much for his own safety as that of the mortgagor. 
The condition as to mutation of names may be taken to have 
been duly carried out and his name placed on the Collector’s 
Register as mortgagee in possession. The demand for 
payment of Government revenue would dn the ordinary 
course be made upon him. 


The mefztana had been fixed on the basis of the existing 
revenue on the two properties ; but as settlement proceedings 
were pending which involved a possibility of a modification 
in: the assessment, the parties provided that in- case of 
reduction the mortgagor should have the benefit, whilst in 
case of enhancement the liability should be his’ In other 
words, if the assessment was lowered, he would receive more 
by way of salzkana, whilst if it was enhanced he would be 
entitled to less. 


Their Lordships do not understand that the mortgagor 

` by the clause under reference, agreed to pay, year by year 
separately, the enhanced amount to meet the Government 

demand, or that the clause’ in any way altered the liability of 

the mortgagee in‘possession to pay the Government revenue 

assessed on the mortgaged properties. The conduct of the 
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mortgagee in respect of Agrana may be taken as affording 
some indication of the meaning the parties attached to the 
clause. After the decree for the apportionment of the 
malikana in respect of Agrana, he invariably deducted the 
additional amount of the assessment from the sum payable to 
the appellants. Instead of taking the same course with 
regard to Kachaura, he appears to have paid to the mort- 
gagor the whole ma/zkaza less the share payable for Agrana. 


In their Lordships’ judgment the principle on which the 
learned Judges of the High Court have based their view of 
the rights of the parties is not applicable to the circumstances 
of the present case. „ It was the plain duty of the mortgagee 
to pay the Government revenue for both properties ;in one 
case he “took care to protect himself by deducting the 
enhanced revenue from the matkana;in the other he 
ommitted to do so, Whatever the reason, he cannot be allowed 
now to throw the burden of his own laches on Agrana. In 
the present suit it is not the mortgagor who is seeking to 
redeem the property ; and it seems to their Lordships that 
any equity that might have been invoked against him 
does not arise against the plaintiffs. 


On the whole their Lordships are of opinion that the 


- decree of the High Court, dated the 1oth April, 1906, in 


secc nd appeal 265 of 1904, should be affirmed, and‘the decree 
of the High Court of even date in second appeal 298 of 1904, 
should be discharged, and in lieu thereof it should be ordered 
that the accounts between the parties should be taken on the 
lines laid down by the District Judge in partial modification 
of the order of the Court of First Instance. And their 
Lordships wil] humbly advise His Majesty accordingly. ` 

Their Lordships think that, in the circumstances, the 
parties should bear their respective costs before this Board 
and in the High Court, f 


Barrow, Rogers and Nevill, solicitors for the appellants, 
Solicitor, fudia Office, solicitor for the respondents, 
je MP. Appeal allowed, 
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S BHAGWAT SAHAI AND OTHERS 
Versus : 
BEPINBEHARI MITTER AND OTHERS. 
Partition—Right to partition where there is joint possession under per- 


manent title—Right to partition not dependent upon identity of par- 
manent tiilles—mokarraridar and zemindar. 


The right to partition exists when two parties‘are in joint possession 
of land under permanent titles, though those titles may not be identical. 
The fact that one of the parties on one side of dispute being in a lower 
grade of title than the party on the other side is not necessarily a bar to 
partition.” 7 


~ 


Where certain Mokarraridars prought a suit for partition against 
persons ‘who had an interest in the zemindari, žeła that they had a right to 
partition and that their inferest was not lost by reason of the fact that the 
mokarrari was liable to forfeiture in certain contingencies. 


APPEAL from a judgment and decree of the High-Court at 
Calcutta, reversing those of the Subordinate Judge of Gaya: 

The sole question for determination in the appeal was 
‘whether the appellants, who were proprietors of a mokurrari 
interest, liable to forfeiture, in certain properties, were entitled 
to partition them, as against the opposing respondents, who 
were owners of a fractional share in the semindari interest, 
in the same. properties, 


The properties to be partitioned consisted of three villages. 
viz., Kalapahar, Nimajudha and Murouli Khurd. The pro- 
prietary interest in the three villages was vested to the extent 
of an 8 annas share in Rai Pasupati Nath Bose, respondent 
No. 4 (defendant No. 1), while the remaining 8 annas share 
belonged to Bepin Behari Mitter, Pramatha Nath Mitter, 
and Chandra Nath Mitter, respondents Nos. 1, 2 and 3 (defend- 
ants Nos. 2, 3 and 4), who contested the present appeal. 


On the 16th September, 1 865, Rai Sham Lal Mitter and 


„Rai Mohan Lal Mitter granted a mokarrari lease of a 7 annas 


3 pie share in the said villages to Kishori Lal, Lila Singh, 
Bunwari Lal and Jugmohan Singh. The lease was made 
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jointly to the four lessees subject to a liability to pay a joint 
rent of Rs, 626 per annum. 


The mokurrari under certain transfers which were subse- 
quently recognised by the zemindars passed_to the plaintiffs, 


Bhagwat Sahai and Beni Pershad, appellants Nos. 1 and 3, 
purchased 3 annas 4 piesshare in the said three villages, 


The contesting respondents then instituted a suit for 
cancellation of the szokarrarz lease on account of a breach of 
covenant. The purchasers compromised the suit by paying 
the lessors a sum of money to waive the forfeiture. 


The plaintiff instituted the present suit in the Court of the 
Subordinate Judge of Gaya, to obtain separate possession by 
partition of their interestin the said villages, They im. 
pleaded as defendants the contesting respondents, Rai Pasu- 
pati Nath Bose, Lila Singh, and two persons, wzz., Mathura 
Pershad and Jagdam Sahai, purchasers from the sons of 
Kishori Lal of 3 anna g pies share in Nimajodha. Subse- 
quently all the vendors were also added as defendants. 


The co-sharers in the lease supported the claim for parti- 
tion and it was not opposed by Pasupati Nath Bose. 


The contesting respondents filed a written statement in 
` defence, and pleaded, cuter alia, that the Appellants were 
not entitled to claim a partition, 


The Subordinate Judge decreed the suit. 
But the High Court, on appeal, reversed the decree, 


Plaintiffs appealed. 


Kenworthy Brown, for the appellants: The parties are 
in joint possession under permanent titles, and the appel- 
lants are entitled to partition, though their interest is not 
identical with that of the contesting respondents : 

Hemadri Nath Khan x. Ramant Kanta Roy, [1897] 1. L. R., 24 Cal., 

575. 
the judgment in which case is based upon the English law on 
the subject. In case of joint ownership each party hasa 
right to demand and enforce partition, in other words, a 
right to be placed in a position, to enjoy his own right 
separately and without interruption or interference by others. 
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Rani Samasundari Debi v. Jardine & Co., [1859] 3 Bengal L. R., 
Appendix, 120. 
A tenant in common is entitled as of right to a partition of 
the property held in common: ` 
: Mazaffu Property Company v. Johnson, [1893] L. R, 1 Ch. 508, at p. 
513. 

The appellants would be entitled to a decree for partition 
under the English law, and such a decree would be in 
accordance with the rule of justice, equity and good conscience 
which the Courts in this case are directed to follow in cases 
not provided for by any definite rule of law. The Bengal, 
United Provinces and Assam Civil Courts Act (XII of 1877), 
section 37. In England a tenant for life of an undivided 
share of an estate, with remainders to his unborn sons in 
tail was held entitled toa partition decree binding on the 
sons when zz esse: 

Gaskell v. Gaskell, [1836] 6 Simon, 643. 
One of the two co-heiresses, in joint possession of property 
by Hindu law, could enforce a partition against the other : 
Srimatt Padmani Dasi v. Srimati Jagadamba Dasi, [18711,6 Beng. 
L R, 134. 
Hindu widows in joint possession of the property of their 
deceased husband, are entitled to partition that property. 
Musammat Sundar v. Musammat Parbati, [1889] L. R, 16 1. A, 
186,.at pp. 193 and 194. 
The appellants, who are jointly in possession with the res- 
pondents, are entitled to partition. A Pattidar, whose right 
extends over only a fractional share of one of many mauzas in 
the zemindari is entitled to partition : 
Uma Sundari Debi v, Benode Lal Pakrashi, [1997] I. L. R, 34 Cal., 
1026, 
A party having a life state determinable on his marriage, in 
one-fifth of an estate, is entitled to a decree for partition : 
Hobson ve Sherwood, [1841] 4 Beavan, 184. 
Similarly, a grantee of a lease of mines under an estate from 
one of the two tenants in common is entitled to a decree 
for partition : 
Kaerton v. Dearden, [1252] 16 Beavan, 197. 
These cases show that identity of titles is not necessary to 
obtain a decree for partition, 
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DeGruythei, K. C. and S. A. Kyffin, for the contesting 
respondents: The mokurrari here is heritable, but it is not 
transferable. It is limited to 7 annas 6 pies share. It pro- 
vides for forfeiture in case of atransfer by the lessees. The 
agreement under which the appellants were recognised as 
substituted tenants, contains the~covenant which is in the 
original sokurrart, for forfeiture in the event of a‘transfer by 
the lessees. There is no authority to show that the holder ofa 
mokurrarz, liable to forfeiture is entitled to partition as 
against the zemindar, Bengal Tenancy Act (VIII of 
1885), section 88. After referring to the Bengal Regulation 
19 of 1815, s. 5, and the Estates Partition Act (V of 1897, 
B. C.), sections 3, 4, 5, 6, 8, 23 and 99, it was submitted that 
partition of proprietary interest, that is to say, partition 
among owners, could be effected, but there was no provision 


in that Act entitling a patuidar or mokurraridar to partition 


as against a proprietor. 


T he origin of partition between tenants in common aiid 
joint tenants is to be found in English statutes. It is wholly 
misleading to draw any analogy from.the English law of real 
property while dealing with the land law of India. 

Kally Dass Ahiri v. Monmohini Dassee, [1897] 1. L. R., 24 Cal, 

440, at pp. 446 and 447, 

Abhi Rant Goswami v. Shyama Charan Nandi, (1909] L. R., 36 

A., 148, at p. 167. 


+ 


Joint possession alone is-not sufficient ground for compel- 
ling partition, and co-parceners, who have a right to partition, 
must be in joint possession, which must be founded on the 


same title : 


Mukunda Lal Pal Chodhri v. Lehuranux, [1892] I. L. R, 20 
Cal., 397. 

Rida Nath Sandyal v Iswar Chandra Saha, [1865] 4 B. L.R. Ap- 
pendix, 57. 

Parbati Charan Debi v. Ain-ud-din, [1881] I. L. R., 7 Cal., 577. 

Shama Soonduree Debta v. Jardine Skinner and Co., [1869] 12 
W. R., 160. 

Rutton Monee Dutt v. Brojo Mohun Dutt, [1874] 22 W. R., 333- 

Baboo Laljeet Singh v. Baboo Raj Coomer Singh,- [1876] 25 
W. R., 353- i 
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The appellants, who were interested ina mokurrari, liable Cin. 
to forfeiture, were not entitled to partition as against these fone: 


respondents, who held a zemindari interest. = 
Bitagwat SAHAI 
` Brown, in reply, distinguished the cases cited him, and Gagan po 
further réferred to MITTER. 


Story’s Equity Jurisprudence, (1834) section 643. Stephen’s Com- 
méntaries of the Laws of England, [1908] Vol. I, Bk.. II, Pt. I, cb. IX; 
Bengal Tenancy Act (VIII of 1885), sections 4 and 5. 


Sriram Chakrawarti v. Hari Narain Singh Deo, [1905] I. L. R., 33 
Cal; 54. 


Barahi Debi v. Debi Kamini Debi, [1892] I. L. R., 20 Cal., 682. 
g Rai Sohan Lol`y. Mul Chand; [1905] I. L. R., 28 All, 39. 
Ram Charan v. Ajudhia Prasad and Jasodha, [1905) I. L. R, 29 
All., 50. 3 
Subbarazwy. Ratnam, [1891] Ee R., 15 Mad., 234. 
The judgment of their Lordships-was delivered by 


ea = ons ; v Arth 
_SIk ARTHUR WILSON.—This is an appeal from the judg- Sman 


ment'and decree of the High Court of Calcutta, dated the 
sth May, 1905, which revérsed those of the Subordinate 
“Judge of Gaya, dated the 4th February, 1904. 

The sole question for decision on the appeal is whether 
the appellants are entitled to partition of certain properties, 
as against the opposing respondents. 


In order to dispose of this question, it is sufficient to deal 
very broadly with the facts. It is enough to say that the 
appellants are proprietors of a Mokurrard interest in the 
properties in question, the Opposing respondents being 
owiiers ofa fractional share in the zemindari interest in the 
same properties, 


` 


In the -judgment appealed against it was held, in 
accordance with an earlier decision of a Full Bench 
of the same Court, that the fact of the party on ore side 
of the dispute being in a lower grade of title than those on 
the other side was not necessarily a bar to partîtion. 


Their Lordships agree with the opinion of the Full Bench 
in the case referred to that the right of partition exists when two 
parties are in joint possession of land under permanent titles, 
although those titles may not be identical. Itis unnecessary 
for their Lordships to consider whether a right to partition 
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exists in any other case, and they are desirous to avoid 
‘indicating any view upon any suċh subject, 

In the present case all parties concerned in the appeal 
have joint shares in the land, of course under different titles, 
and this has been recognised by “the learned Judges whose 
decision is under appeal. But those learned Judges held 
that the right of partition, which would otherwise have 
belonged to the appellants, the Mokurraridars, was lost by 
reason of the fact that their Mokurrari is liable to forfeiture 
in certain contingencies, and therefore is lacking in the 
permanence of interest necessary to support a claim for 
partition. Their Lordships are of opinion that the distinc- 
tion thus introduced cannot be supported. 

The title of the appellants is a permanent title, though 
liable to forfeiture in events which have not occurred, and the 
rights incidental to that title must, in their Lordships’ 
opinion, be those which attach to it as it exists, without 
reference to what might be lost in future under changed 
circumstances, 

Their Lordships will humbly advise His Majesty that 
this appeal should be allowed, and that the judgment and 
decree of the High Court should be set aside and that of the 
Subordinate Judge restored with costs in the Court below. 

The opposing respondents will pay the costs of the 
present appeal. 


J. M. P. Appeal allowed 


T. L. Wilson and Co., solicitors for the appellants. 


Broughton, Broughton and Holt, solicitors for the respon- 
dents. 
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Penal Code (Act x LV of 1860), section 182— Unfounded ierann against 
a magistrate in application for transfer—Information to public oficer. 


The accused applied for transfer of his case from Tahsildar’s cout 
and inthe application made certain unfounded allegations against the 
Tahsildar. He was examined by ‘the Sub-Divisional Magistrate and 
repeated the allegations made inthe application eld that | the state- 
ment made under such circumstances was not, information given to a 
public offizer within the meaning of section 182, I. P. C; and the petitioner 
could ‘not be prosecuted for that statement inasmuch as he was in the 
position of an accused person and made the statement in answer to 
questions put by the Sub- Divisional Officer. Q. E. v. Subbayya, 12 Mad., 
451, fallowed. 

CRIMINAL REVISION against an order of Pandit Raghu- 
bar Dayal Misra, Magistrate, 1st class, of Hamirpur. 


` Satya Chandra Mukerji; for the applicant. 

R. Malcomson (Assistant Goverment Advocate), for the 
Crown. 

The following giat were delivered :— 

CHAMIER, J.—This is an application for, revision of an 
order passed by a Sub-Divisional Magistrate, directing the 
prosecution of the applicant for an offence under section 
182, Indian Penal Code. 


It appears that one Ramdoo lodged a complaint against 
the applicant of an offence under section 323, I. P. C., in the 
court of the Sub-Divisional Magistrate. The case was made 
over to a Tahsildar Magistrate for trial. The case had not 
proceeded far when the applicant presented a petition | to the 
Sub-Divisional Magistrate praying him to transfer the case 
from the court of the Tahsildar Magistrate to some other 
court, In the course of the petition the applicant stated as 
one of the reasons for a transfer that the case had been 
instituted at the instance of the Tahsildar because the appli- 
cant had. declined to accede to the Tahsildar’s request that 
the applicant should stand security for a man named Mangalia, 
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The allegation was entirely without foundation. The Sub- 
Divisional Magistrate examined the applicant on oath in 
support of the application for transfer and the applicant 
then repeated the accusation against the Tahsildar. Itis in 


respect of this accusation that the applicant has been ordered 
to be prosecuted. 


It has been held repeatedly by this Court that an accused 
person who makes a false affidavit in support of an application 
for transfer cannot be prosecuted in respect of the affidavit 
under section 193, I. P, C. and it had been held that an 
accused person applying for a transfer cannot be prosecuted 
under section 228, I. P. C., in respect of scandalous or insulting 
allegations made against a magistrate in the application - for 
a transfer. Sucha person may be prosecuted under section 
500, I. P. C., in respect of defa matory statements made in the 
application but in the only reported case, that I am aware of, 
the prosecution failed on the ground that the case fell within 
the oth exception stated in that section. It appears to me 
that the applicant cannot be prosecuted under section 182, 
I.P.C,in respect of statements made by him during his 
examination on oath by the Sub-Divisional Magistrate, 
because the statements were made in answer to questions put 
by the magistrate and the applicant cannot be said to have 
been giving information within the meaning of section 182, 
I. P. C., when he was under examination. 


Z 


But the question whether he may be prosecuted under 
section 182, I.P. C., in respect of statements made in his 
application for transfer is one of some difficulty. There is a 
note in the current Index of Cases for 1908 ofa case of 
Imper rator v, Khan Muhammad (1), in which an accused person 
who made false allegations in an affidavit in support of an 
application. for a transfer and prosecuted under section 182, 
I.P.C, but with that exception I have been unable to find 
any case in which such a prosecution was attempted or 
allowed. The report of the case referred to is not available. 


It was held in Queen v. Daria Khan(?),that statements made 
by a prisoner for the purpose of his defence cannot be held 
to be information given to a public servant within the 

(1) 1 Sind L, R. s 124 (2) [1870] 2 N -W. P. H. C. R., 128, 
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meaning of section 182, 1. P.C. It appears to me that the 
applicant was in the position of an accused person when he 
presented the application for a transfer. Had the case been 
pending in the court of a magistrate having power’to make 
over cases to other magistrates, e. g., a District Magistrate or 
Sub-Divisional Magistrate and the allegation had been -made 
concerning some magistrate to which it proposed to transfer 
the case, there would, I suppose, be no doubt that the case was 
covered by the decision in Queen v. Daria Khan, of which if 
I may say so J entirely approve. It seems to me that it can 
make no difference that the statement was made to a magis- 
trate other than that in whose court the case was pending. 
I hold that the applicant was at the time in the position of an 
accused person, and I think it would be straining the language 
of section 182 to hold that a statement made in such circum- 
stances was information given to a public servant within the 
meaning of that section. I feel confident that the section 
was never intended to apply to such a case. The view 
which I take is supported by the decision of the Madras 
High Court in Q.-Z. v. Suddayya (*). 

I would set aside the order for the prosecution of the 
applicant. 


GRIFFIN, J.—I concur. 


By THE COURT :—The order of the Court is that the order 
of the magistrate sanctioning prosecution under section 182, 
I. P. C., is set aside. 
Application allowed. 
(1) [1889] I. L. R., 12 Mad, 451. 
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“ JAGAT NARAIN AND ANOTHER 
i Versus 


SRI KISHAN DAS.* 


Contract Act (TX of 1872), section 30— Wagering contraci—Principal 
t and agent— Liability ofagent. 


An agent who has paid losses on a wagering contract on behalf. of his 
principal-is'entitled to recover it from the latter. Where-Hundis were drawn 
up in favour of the plaintiffin consideration of money paid on behalf of 
defendants on a wagering contract, held. that the consideration was not 
illegal within the meaning of, ‘the provisions of section 30 of the Contract 
Act. Shibdho Mal v. Lachman Das, 23 All., 165, followed. 


|. SECOND APPEAL fiom a decree of Austin Kendall, Esq, 
District Judge of Cawnpore, reversing a decree of Pandit 
Mohan Lal Hukku, Subordinate Judge of Cawnpore. 


The material facts appear -from the final judgment of 
RICHARDS, J. When the case first came on for hearing an 
issue was referred to the court below. 


Tej Bahadur Sapru, for the appellants. 


Sunder Lal and Satish Chindar Banerji, for the respon- 
dent, 

RICHARDS, and TUDBALL, JJ.—The learned Judge has de- 
cided in the plaintiffs favour, assuming that the %undis were 
given for money due to the plaintiff by the maker of the undis 
on a wagering transaction. He has arrived at the conclusion 
that the plaintiff carried on business in three different places, 
on the ground that the accounts of business transacted at 
these different places were separately kept. In our opinion the 
decision basea on this presumption cannot possibly be support- 
ed. Ifthe consideration for the kundis were illegal, having 
regard to the provisions of section 30 of the Indian Contract 
Act, the plaintiff is not entitled to recover, notwithstanding 
that he carried on business in different places under different 
names. The learned Judge has refrained from recording a 
finding as to whether or not the consideration for the undis 

» $. A. No. 769 of 1909. ~ 
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was illegal. We must accordingly. refer the:following issue 
for trial to the lower appellate court :— `., i i . 
“Was the consideration for the kundis sued on. illegal, 
having regard to the provisions ‘of section 30 of the Indian 
Contract Act?” f ' 


On return of. the finding ten days- will be allowed -for- 


filing objections, ` i 

. The court below found that the Aundrs were executed 
by the. defendants for- money lost by the plaintiff, as their 
agents, on wagering contract, Si a ae ge AS 
~ The'judgment of the Court was delivered by 

' RICHARDS, J.—This- appeal - came before us on the 
3rd of May,-1910. The suit was one on ‘foot ‘of cértain 
hundis. ‘The defence was that the “hundis were givén for 


the value of certain goods which the plaintiff failed: to: deliver,’ 
and that there had been certain wageririg contract between’ 


the plaintiff and the defendants, and’ that! the ‘plaintiff 


wrongfully’ applied: the undis to the satisfaction, not of the’ 


price of the goods which’ had been purchased but to the 
settlement of the wagering’ account, ‘The court ‘of first 
instance decided in favour ‘of the defendants on the ground 
that the Aundis represented a wagering’ contract. The lower 
appellate court, in the first instance réfrained from going 
into the question as to whether or not the ` hundis were given 
in settlement ‘of a wagering contract, and decided the case 
on the ground that the different’ branches of the plaintiff's 
firm in different cities were separate entities, and that even 
ifthe contracts were wagering contracts, they were not 
wagering contracts entered into with the Cawnpore branch 
of the plaintiff's business. We accordingly referred an issue 
to ascertain what was the real consideration for the lundis, 
and whether it was illegal having regard to the provisions 
of section 30 of the Indian Contract Act. The finding on 
this issue has now been returned, and the court has found 
that the žuzdis represent the amount due by the defendants 
to the plaintiff on accounts settled between them as principal 
and agent, in other words, that even assuming that- the 
transactions were gambling transactions in the sense that 
-it never was intended that actual delivery of goods should 
be made, nevertheless the wagering contract was not between 
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the plaintiff or the other branches of his firm and the defen- 
dants, but that the silver bars were purchased and sold by 
the plaintiff from or to third parties as agent for the defen- 
dants. An objection has been filed to this finding on various 
grounds, But it has not been suggested that there was n> 
evidence on which the court was entitled to come to the 
finding at which it arrived. It has been argued that this 
finding wasa new case which was not put forward at any 
time by either of the parties, at least until the issue was 
“referred. We find, however, that in the third ground of appeal 
to the” lower appellate court the plaintiff, in effect, took this 
very ground, namely, that even if the transactions were in 
their nature gambling transactions because the delivery of 
the goods was not contemplated, nevertheless: the plaintiff 
was the agent of the defendants: and was entitled to recover 
the loss he had sustained. We think thatthe finding on the 
issue is binding upon us, and that bzing so, we are bound by 
the authority of the case of S4bho Mal v, Lachman Das (1), 
In that case it was expressly held that an agent who has paid 
wagering losses for his principal isentitled to recover, The 
learned Judges decided on the authority of the case Thacker 
v. Hardy (2). This last mentioned authority was decided 
when the law in England in respect of gambling transactions 
was practically identical with the present law in this country 
as provided by section 30 of the Indian Contract Act, The 
result is that the appeal must be dismissed with costs includ- 
ing in this Court fezs on the higher scale. 


Appeal dismissed 


g (1) [r901] I. L. R., 23 All, 165. 
- (2) [1878] L. R,4 Q. B. D., 685. 
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z pace 


TOTA RAM 
VErSUS 
RAM CHARAN.* 
Guardian aud Wards (Act No. VIII of 1890), section 17—Guardian of a 
minor—pr oper person—test to be applied. 


For the appointment of a guardian of a minor the proper test is what 
will be for the welfare of the minor. Where the applicant wasa distant 
relation of the husband of a childless widow who was living happily with 
her father, Žel that the father of the minor widow was her proper 
guardian. Khudiram Mookerjee v. Bonwari Ldl Roy, 1. L. R. 16 
Cal., 584, referred to. . 


First APPEAL from an order of D. R. Lyle, Esq., District 
Judge of Aligarh. i 
Application for appointment of guardian. 
: Court below réjected the application. 
Applicant appealed. 
Benoy Kumar Mukerji, for the applicant. 


Tej Bahadur Sapru, for the opposite party. 


The judgment of the Court was delivered by 


Knox, J.—The District Judge of Aligarh had before him 
an application made by Tota Ram, admittedly a very distant 
rélative of one Joti Prasad deceased. The application was 
to be appointed as guardian of the person and property of 
the widow of the deceased Joti Prasad. The said widow, 
Musammat Reoti, is a girl of only 12 or 13 years of age. She 
has been up to this time apparently in the custody of her 
father. Under these circumstances the court below consider- 
ed it only expedient that she should remain under that 
custody and not under the custody of this admittedly very 
distant relative. On behalf of Tota Ram, who has appealed 
from the order-of the District Judge refusing his application 
and appointing the father Ram Charan as guardian, our 
attentidh is called to the case of Khudiram Mookerjz v, 
Bonwart Lal Roy (+). In that case the learned Judges held 
that—under the text of Narada cited in the Dayabhaga, to.the 
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effect that, when the husband is deceased, his kin are the 
guardians of his childless widow—if no other reason is made 
out against the husband’s kin preference should be given to 
them over the widow’s paternal relations when a certificate 
of administration is required. No text has been cited to us 
from the Mitakshara or the Mitakshara school of law, but in 
a matter of this*kind, the real test which a court has to apply 
is the test laid-down in section 17 of Act VIII of 1890. 
The point, the courts have to consider is what will be for the 
welfare of the minor. We think it by no means for the welfare 
of the minor that a girl of twelve or thirteen should be relegat- 
ed to the guardianship of a distant relative when she has 
already at her own door a guardian and is living happily 
under the guardianship of her own father. The court below 
has exercised a very proper discretion in the matter, We 
are not prepared to interfere with the order of theé’court 
below and dismiss the appeal with costs, 


Appeal dismissed. 


‘ 


“a = SARJU SONAR 
Versus 
f :KING-EMPEROR.* i 
Penal Code (Act XLV of 1860), section 203—Statement to police—No 
statement volitnteered—Offence—False evidence. 

Section 203, Indian Penal Code, does not apply to the case of a 
person who gives false evidence as a witness to the Police in the course of 
their investigation in reply to questions put to him. It only contemplates 
information volunteered by some person. 

Where the accused while being examined by the police in answer 
to questions put to him falsely stated that certain persons had committed 
theft and melted stolen property, Zed that he could not be convicted 
under section 203, I. P. C. E 

CRIMINAL ‘REVISION against the order of C. Rustomji, 
Esq., Sessions Judge of Allahabad. 

Satya Chandra Mukerji, for the applicant. 
R. Malcomson (Assistant Government Advocate), for the 
Crown. 
* Criminal Revision No. 254 of 1910, ~ 
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The following judgment was delivered by 


TUDBALL, J.—The facts of the case out of which this 
application for revision has arisen are briefly as follows :— 
The house of one Musammat Babni was broken into and 
certain property stolen during her absence. The matter was 
reported to the police who commenced an inquiry. Suspicion 
was apparently thrown upon two persons, Nandu and Kundan, 
who in their turn suggested that the police should make 
inquiries from persons who were accustomed to visit the 
lady. In the course of the inquiry the police officer sent for 
the applicant Sarju and examined him. In answer to ques- 
tions put by: the police officer -he made certain statements 
suggesting that Nandu and Kundan had committed the theft 
and that they had melted’ down certain stolen property, in 
their house, that same night. In respect of this statement he was 
prosecuted and convicted by the joint'magistrate.of the offence 
of defamation and was sentenced to a fine of Rs. 50. On appeal 


the Sessions Judge has held that the facts did not constitute - 


the offence of defamation, has acquitted him of that offence, 
but has on those same facts convicted him of an offence under 
section 203, I. P. C., and maintained the fine. The sole point 


raised in the present application is that the facts found do ` 


not constitute an offence under section 203,-I. P. C. In 
my opinion this contention is well-founded. The evidence of 
the police officer who made the inquiry was taken by the 
Sessions Judge. He distinctly states that the applicant 
volunteered no information, that he examined him as a 
witness, and he made statements in reply to the questions 
put tohim. Section 203 lays down that whoever knowing or 
\ having reason to believé that an offence has been committed 
gives any information respecting that offence which he knows 
or believes to be false shall be punished, &c. Section 203 
clearly was not intended by the legislature to apply to the 
case of a person who gives false evidence as a witness to the 
police in the course of their investigation, and “zAaz” only in 
reply to the questions put to him. It clearly contemplates 
information volunteered by some person. In my opinion the 
conviction under section 203 is bad. I therefore set it aside. 
The fine, if paid, will be refunded. 
i Conviction set asida 
158 
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CivIL. BADRI PRASAD 
Toi: versus 
— ‘ TEJ SINGH.* 


June 16, 17. 





Civil Procedure Code, (Act XIV of 1882), section 170—A [ ppeal— Order im- 


posing fine for contempt—Property sold—Money paid before confirma- 
tion—Jurisdiction. i 


Kx0Xx, J. 
GRIFFIN, J. 
No appeal lies from an order refusing to confirm a sale held by the 
court to realise a fine imposed by it for contempt under section 170 of the 
Civil Procedure Code, 1882. 


The court has power to refuse to confirm the sale if the fine and 
costs are paid in by the person guilty of contempt. 


APPEAL from an order of Bankey Behari Lal, Esq, Sub- 
ordinate Judge of Aligarh, : 

Order setting aside a sale held under section 170 of the 
Code of Civil Procedure (Act XIV of 1882). 


The facts were these :— 


Tej Singh and Baldeo Das were summoned as witnesses 
in a case. They failed to comply and warrants were issued 
against them. The warrants could not be served. Thereupon 
a proclamation was made’ against them under section 168 of 
the old Code. They having failed to appear on the date 
fixed by the proclamation, they were fined Rs. 100 each, in 
realization whereof their zemindari property was put up to 

‘sale, under section 170 of the old Code and sold in one lot to 
the appellant. On the date of the sale Tej Singh proposed 
to pay up the fine and costs due from him, but the Amin 
refused to accept it because he had been directed to sell both 
persons’ properties in one lot for the aggregate sum of Rs. 200, 
After the sale, Tej Singh made an application, purporting to 
be under section 311 of the Code, for setting aside the 
sale on the ground of material irregularities ; and the sale 
was set aside by the Subordinate Judge. Purchaser appealed. 


J. N. Chaudri, (with him Gulsari Lal), for the respondents, 
took a preliminary objection to the hearing of the appeal :—’ 
There is no appeal from an order setting- aside a sale held 


> °F. A. F. O. No. 130 of 1909. 
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under» section 170. Section 588, clause (16), provides an 
appeal from order ‘setting aside or refusing to set aside sales 
held under certain specified sections. Section 170 is not 
included among them. Section 311, speaks of sales held 
“under this chapter”. Itis clearly not applicable to the 
sale held in this case. The order of thc Subordinate Judge 
was not, therefore, one under section 311. He expressly acted 
under section 151 of the new Code. The sale had not yet 
passed a title to, or conferred a right upon, the purchaser ; 
before that, it had to be confirmed, and a certificate had to be 
obtained ; and the court, acting under section 151, set it aside. 
Neither the old nor the new Code gives a right of appeal from 
such anorder. By Order 16, Rule 13, what is made applicable 
is the procedure which relates to attachment in execution of 
decree, up to sale, and confirmation ofsale. All that the new 
Code has done is to assimilate the procedures in the two 
cases. But it does not confer a right of appeal, which has 
to be given specifically by the Legislature ; section 647 of the 
old Code cannot be called in aid for such a purpose. 


Ghasiti Bibi v. Abdul Samad, [1907]1. L. R., 29 All., 596. 


`G. W. Dillon (with him Govind Prasad), for the appellant : 
A sale held under section 170 does not require confirma- 
tion or a sale certificate. It is only sales in execution of 
decrees that do so. (Vide section 316). The purchaser at 
once got an absolute title; and section 151 (new Code) was 


misapplied. The court had no jurisdiction -to deal with the 
application. 


The application to set aside the sale was in terms one 
under section 311. It was only under that section that the 
court could listen to him; he was a person in contempt and 
the court could not listen to him at all otherwise. In dispos- 
ing of the application the court treated the matter exactly as 
if itwere an application under section 311 and went into 
exactly the same questions which would have to be decided 
in a case under section 311. An order passed on an applica- 
tion under, and purporting to be under, section 311 is appeal- 
able. 


It is doubtful if the lower court acted at all under sec- 
tion 151 (new Code). The order is really one made under 
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Order 21,-Rule 92 ; in effect it is so; it is therefore appeal- 
able. ; 


He then addressed the Court on the merits of the case. 


J. N. Chaudri was not heard in reply. 


The judgment of the Court was delivered by 


Knox, J.—Tej Singh and Baldeo Das were summoned 
as witnesses in a civil suit. It appears that they did not 
attend in answer to the summons with the result that first a 
warrant of arrest was issued to enforce their attendance and 
when that did not suffice, a fine was imposed upon them in 
their absence, their property was attached and an order was 
passed to sell the same for the purpose of satisfying the fine 
imposed and the costs incurred in consequence of the attach- 
ment. Although the court ordered the attachment'of both 
the immovable and movable property, only immovable pro- 
perty was attached. The amount of immovable property 
attached was far in excess of the fine imposed and the costs 
incurred, The propeity was put up to sale and purchased 
by the appellant for Rs, 250. There is no dispute that the 
property attached is of far greatcr value than the amount 
paid by the appellant at the sale. The learned Counsel, who 
appears for the appellant, boldly and frankly allowed that 
his client was in the position’ of a fortunate purchaser who has 
at an auction sale purchased property at a price much below 
its real value. The fact that the property attache | consists of 
599 bighas, 6 biswas of land, bearing a jama of Rs, 597-12-Ia, 
is quite enough to show that Rs, 250 was an absurdly low 
price. The court before which the sale officer submitted his 
report, refused to accept the sale as a sale. Ina very carefal 
judgment, that court has given good reasons for the position 
it took. It ordered Tej Singh to pay in Rs. -100 the fine 
imposed, and all the costs of the attachment and sale within 
15 days from the date of its order. That sum was duly paid 
in and the court considered that, as far as Tej Singh was 
concerned, he had purged himself of any contempt in which 
he may have stood, 


In appeal before us it is urged that the court had no 
jurisdiction to set aside the sale which according to the law 
had become final. The contention is that neither section 311 
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of the old Code, nor Order 21, Rule 90, of the new Code 
-applied to this case. We think that there is considerable 
force in this contention. The result then is that the Code of 
Civil Procedure, previous to the present Code, appears to 
have intended that any order passed under section 170 of 
that Code should not be open to appeal. That section 
contains a special provision that if a person whose attendance 
was required pays into court the fine’ and costs, then the 
court shall order the property to be released from attachment, 
The very existence of this provision shows that the court i 
may, before the sale becomes final, accept from the person 
guilty of contempt the costs and fine and release the property 
intended for sale from attachment. It may be said that it is 
somewhat straining the language of the section to hold that 
if a sale officer has put up the property for sale and a. 
„purchaser has come forward, still the court is empowered to 
order-the release of property from attachment. We do not 
‘think: there is much force in this contention. It appears to 
us to be a novel idea that the action of a ministerial officer 
should have such finality, It is for the court to say whether 
the action of its ministerial officer amounts toa sale by 
putting its confirmation upon that act. That stage was 
never reached in the present case. The order passed by the 


court below was an order under section 170 of the Code of 


1882 which governs the procedure ia the present case and no 
appeal is provided from that order. We therefore hold that 
no appeal lies, and we dismiss the appeal with costs. 


B. K. M. Appeal dismissed. 
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LACHMAN DAS 
versus 
HANUMAN PRASAD.* 
Tand Revenue Act (JTI of 1901), section 233 (k)—Jurisdiction— Revenue 

Court regularly entertaining an application—Suit in Civil court— 

Res judicata. 

B, a co-sharer ina village, applied for paitition. Usual proclamation 
was issued and H put in a petition within time fixed, praying that his share 
may also be divided and made into a separate mahal. After lots were 
prepared one L put in a petition to the effect’that he was a co-sharer in 
Khata 34. ‘lhe application was filed beyond time and no notice was 
given to H to whom the Khata was allotted. The court passed an order 
allowing a share in Khata 34 to L who was only entitled to two specified 
plots. H brought this suit for declaration of his right. Heéd that the suit 
was barred by the provisions of section 233 (k) of the Land Revenue Act, 
and the mere fact that no notice was given to Hłwould not take the case out 
of that section. Any exercise of jmisdiction of a Civil Court which would 
disturb or in any way affect the distribution of land made by partition is 
barred by section 233 (k), no matter whether a question of title or any 
other question is raised in the suit. Muhammad Sadig v. Laute Rant, 
23 All., 291, followed. Khasay v. Jugia, 28 All., 432, and Muhammad fan 
v. Sadanand Pande, 28 All., 394, distinguished. 

APPEAL from an order of Babu Jagat Narain, B. A, 
Additional Sub-Judge of Aligarh, reversing a decree of Babu 
Deokinandan Lal, Munsif of Haveli,and remanding the case 
for a determination on the merits. 


The facts are as follows :— 

In Qasba Khair there were several Khatas. On 11th Decem- 
ber, 1905, Bilas Rai and others who owned certain shares in same 
Khatas, except Khata No. 34, applied for perfect partition 
making the other co-sharers parties to their application. 
The officer in charge of the partition issued a proclamation 
under section 110 of Act III of rgo1, calling on the recorded 
co-sharers who had not joined in the application to appear 
and show cause on or before 12th April, 1906. On roth April, 
1906, the plaintiff in the present suit filed an application 
stating that he had no objection to the application of Bilas 
Rai and others but he further prayed that his own share 

F. A, F, O. No. 141 of 1909. 
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be made into a separate and distinct mahal, Lachman Das who 
had purchased only plots Nos. 979 and 1518 in Khata No. 34, 
in execution of a decree did not file any objection to the 
petition of the plaintiffs. The application of the plaintiff 
was proceeded with and the Amin allotted to him the lands 
in dispute. On ist, October, 1907, Lachman Das put in a 
petition before the partition officer stating that he had a 
title to the extent of two bighas and odd in all the Jands in 
“Khata No. 34-and the allotment by the, Amin was wrong 
and improper. 

On 28th October, 1907, the partition officer without issu- 
ing notice to the plaintiff decided the objection in favour of 
Lachman. Das. Thereupon the plaintiff instituted the present 


` suit for a declaration that: he was the owner in posses- . 


sion of thè plots in dispute, and that the defendant had no 
right or share in it. The main defence of the defendant was 
that the suit was barred by the rule of res Judicata and that 
section 233, clause (k) of Act No, III of 1901 applied to the case 
and that it was consequently not cognizable by the Civil Court. 
The court of first instance dismissed the suit but the lower 
appellate court reversed the decree and remanded the suit, 
Defendant appealed. 


M.L. Agarwala, for the appellants, contended that the 
suit was barred by section 233 clause (k) of Act No. III of 1901, 
and by the rule of res judicata. The plaintif ought to have 
raised the question of proprietary title when he appeared 
in answer to the proclamation, The partition having been 
completed, the svit was not maintainable. He relied upon 

Muhammad Sadig v. Laute Ram, [1901} L L. R., 23 All, 291. 

Nathi Mal and another x. Tey Singh, [1907], A. W N., 190. , 

' Hartbanus Sahat, for the respondent, submitted that the 
suit was not barred by the rule of res Judicata inasmuch as 
the objection of Lachman Das raised a question of proprietary 
title and the partition officer, was not competent to decide it, 
The partition officer was competent to determine a question 
of title only when an objection was raised in the manner 
pointed out in section 111 of Act No. III of 1901. The 
plaintiff could not get any relief from the superior revenue 
courts inasmuch as they had no jurisdiction to determine a 
question of title, The decision was merely a waste paper, 


. 
CIVIL. 
1910, 
oe 
Lacaman Das 
KA 
HANUMAN 
PRASAD. 


CIVIL. 





1910 





LacuMan Das 
V. 
HANUMAN 
PRASAD. 


KNIN, J. 


1158 - HIGH COURT. [A. L. J. R. 


Further as the plaintiff had no opportunity of meeting the 
objection raised by the defendant the jurisdiction of civil 
court is not barred. 

Awadh Bihari Lal v. Ishri Prasad, [1907] A. W. N., 172. 
Khasay v. Jugla, [1906] I. L. R., 28 All, 432. 
Muhammad Jan v. Sadanand Pande, [1906! I. L. R. 28 All, 394. 

The suit was brought some eighteen months before the 
completion of the partition proceedings. The Full Bench in 
Muhammad Sadiq v. Laute Ram expressly left this question 
open, 


The judgment of the Court was delivered by 


Knox, J.—Lala Hanuman Prasad, respondent in the 
present appeal was plaintiff in the court of first instance 
He came to court saying that he was the owner in possession 
of certain zamindari property, consisting of numbers, which 
are given in the schedule to his plaint, of which the total 
amount is 14 bighas, 9 biswas. He alleged that the defendant 
had no right or share in these plots of land, that in the same 
village, the defendant Lachman Das, now appellant, had pur- 
chased at auction 2 bighas 5 biswas which was a grave-yard 
and of which the numbers were 979 and 1518. He makes 
other allegations regarding the defendant Lachman Dass 
possession goad these plots, but we are not concerned with 
these allegations in this appeal. He then goes to say that 
Bilas Rai, one of the co-sharers in Kasba Khair, applied to 
the Revenue Courts in 1905 for the partition of the Kasba 
Khair. The usual proclamation regarding partition was 
issued, and before the time allowed by the proclamation had 
expired, Hanuman Prasad came before the Collector and 
said that he had no objection to the partition and asked 
that a separate lot might be prepared of his property. 
Apparently Lachman Das had notice of the application of 
Bilas Rai, andit is admitted that he was present at the parti- 
tion proceedings which ensued. According to Hanuman 
Prasad when these proceedings had gone on some way, namely, 
in October, 1907, and after the Amin had drawn up lots, 
Lachman Das put in a petition to the effect that he was a 
co-sharer in Khata No. 34. Hanuman Prasad says that no 
notice was given to him of this petition, and that behind 


’ 
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his back the Revenue Court passed an order on the 21st of 
October, 1907, to the effect that Lachman Das was to have 
a share in the whole of the Khata corresponding to the 
amount claimed by him, the result of which was that instead 
of Lachman Das being given merely the two plots of grave 
land, he was given a share in the lands of the Kata and, 
amongst that, of land which the plaintiff had asked to be 
marked out into a separate lot in his favour. Upon this 
Hanuman Prasad, on-the 22nd November, 1907, instituted the 
suit out of which this appeal has arisen, asking for a 
declaration that he was the owner and in possession of the 
plots in suit. 


The court of first instance holding ‘that the plaintiff 
ought to have applied to the Revenue Court, and that the 
Civil Court had no jurisdiction, dismissed the suit. On appeal, 
the learned Sibordinate Judge holding that Hanuman 
Prasad had no, opportunity toassert his title in answer to 
the petition put in by Lachman Das and could maintain a 
suit ‘in the Civil Court, which could adjudicate upon the 
question of title raised before it, set aside the decree of the 
first court and remanded the case for trial on the merits. 
In appeal, Lachman Das urges that section 233 (k) of Local 
Act III of 1901 bars the suit. He further contended that 
the plaintiff ought to have raised any question of title he 
possessed when he appeared in answer to the original pro- 
clamation for partition, and also that the decision of the 
Revenue Court operates as res judicata to the ‘present claim, 
The partition proceedings, we are told, were not completed 
until the 15th of April, 1999, some 18 months after Hanuman 
Prasad instituted his suit.in the Civil Court. So far as we 
can judge from the papers before us, the petition put in by 
Lachman Das was untrue, misleading and put in before the 
Revenue Court out of time. The allegation of Hanuman 
Prasad is that he holds the land in severalty. This appears 
to be the fact, and the allegation appears to have commended 
itself to the partition officer and he acting, as he would, under 
section 117 of Act III of 1901, allotted to Hanuman Prasad 
the lands held by him in severalty. The only land, if dny, 
to which the defendant was entitled were the two plots which 
we may term in this judgment the cemetry land. The 
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procedure cf the court, so far as we may say anything 
about it, after Lachman Dass application was entirely 
irregular. At the same time we are also compelled to hold 
that Hanuman Prasad should have gone to the Revenue 
Court and to get put rightthe | manifest irregularity in 
procedure which he says was committed by the Revenue 
Court. Had he done so, and if his allegations are correct, we 
have little doubt that the Revenue Courts would have put 
matters right. Instead of that he has come to this Court and 
he is met by the bar contained in section 233 (k) of the Land 
Revenue Act. Section 233 (k) says that no -person shall 
institute any suit or other proceedings in a Civil Court with 
respect to the partition or union of mahals except as provided 
by sections 111 and 112. Unless Hanuman Prasad can show 
that his case comes clearly within the provisions of section 
111, his suit is barred by section 233(k), He attempts to 
show this by saying that Lachman Das in his application of 
the 21st of October, 1907, raised a question of title and as he 
never had any opportunity to answer that question of title, 
and in this way he tries to bring his case within the rulings 
in Khasay v. Jugla, (*) and Muhammad Jan v. Sadanand 
Pande (?), Both these cases are clearly distinguishable from 
the present case. We can only repeat here what was laid 
down in the Full Bench case of Muhammad Sadig v. Laute 
Ram, (3) in which it was held that any exercise of jurisdiction 
ofa Civil Court which would disturb: or in any way affect 
the distribution of land made by partition is barred by section 
241 (f) of Act XIX of 1873, now section 233 (k) of Act III 
of 1901, no matter whether a question of title or any other 
question is raised in the Suit. r 
We decree the appeal, set aside the decree of the court 
below and restore the -decree ofthe court of first instance, 
We make no order as to costs, 
B.K. M . Appeal dismissed, 

(1) [1906] I. L. R., 28 All., 432. 

(2) [1906] I. L. R., 28 All., 394. 

(3) [1901] LL. R., 23 All, 291. 
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JAGAT NARAIN AND ANOTHER 
VErSUS 
KING-EMPEROR.* 


Criminal Procedure Code, (Aci V of 1908) Section 107—Secuaity to keep. 
the peace—Princible on which a person may be bound over : 


Before ‘a person is bound over to keep the peace it must be shown f 


that he is himself likely to commit a breach of peace or do a wrongful 
act that may probably occasion a breach of the peace or disturb the 
public tranquillity. He cannot be bound down merely because he is a 
wealthy or influential member of a party. 

CRIMINAL REVISION against the order of Muhammad 


Ishak Khan, Esquire, Sessions Judge of Farrukhabad. 

C. Ross Alston and Satya Chandra Mukerji, for the appli- 
cants. 

R. Maltcomson (Assistant Government Advocate), for the 
Crown, to 

The following judgment was delivered by 

CHAMIER, J.—This is a reference by the Sessions Judge of 
Farrukhabad in which he recommends that an order of the 
Joint Magistrate of Farrukhabad requiring three persons, Jagat 
Narain, Maharaj Narain and Sundur Chand, to give security 
for keeping the peace should be set aside, The circumstances 
in which the present proceedings were instituted are set out at 
length in the Magistrate's order. It is sufficient to say here 
that the parties concerned are Sadhs,a community which has 
a distinctive religion ofits own and occupies an important 
position in Farrukhabad. There is an annual Bhandara or 
festival, which takes place on receipt of a jirman from Rohal 
in the Punjab. In consequence, it would appear, of the teach- 
ings of a reformer of the name of Dwarka Das, two parties 
have been formed in the community—the followers of Dwarka 
Das being in the minority. Jagat Narain and Maharaj Narain 
belong to the first or as they call themselves the orthodox 
party. Sundur Chand belongs to the 2nd party, the followers 
of Dwarka Das. The differences between the two parties 
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appear to an outsider to be of a trifling character, but the im- 
portance of them in the eyes of the Sadhs may be gauged. by 
the fact that over them families are divided against themselves 
and it is said that Sadhs will ñot even salute each other when 
they belong to different parties. In February, 1909, the District 
Magistrate found it necessary to prohibit the Bhlandara which 
was then about to take place. He considered the question of 
allowing the Bhandara to take place under ' police protection, 
and binding over the leaders on either side to keep the peace 
but he came to the coriclusion that such a course would pro- 
bably accentuate the differences between them. Here it may be 
explained that the position taken up by the ‘first’ party was 
that they should be allowed to hold the Bhahdara without in- 
terference by the second party who were not to be admitted to 
it. The second party said that as the frman ‘for the Bhan- 
dara had come from Rohal they were bound asa religious duty 
to-attend the Bhandara, and that the first party shotild not be. 
allowed to exclude them. The result was that.no Bhandara: 


took place in 1909. This year no firman was applied for and 


no frman came, and there does not seem to. have been any: 
idea of holding the Bhandara—ceitainly not the Bhandara 
at the principal ‘Chowki or Church’ in Farrukhabad. But early 
this year, Sri Kishan Das, an Honorary Magistrate, who be- 
longs to the ‘first’ party, was assaulted in the street by four 
men, of whom three belonged to the second party. His assail- 
ants were brought to trial and convicted. After that, on 
March 28th, the Joint, Magistrate called upon Jagat Narain, 
Maharaj Narain, Sundur Chand and his brother, Sumer Chand, 
to show cause why they should not furnish security for keep- 
ing the peace for one year by executing bonds for Rs, 5,000 
each with two sureties apiece in Rs. 2,500. Sumer Chand 
then left Farrukhabad and may be disregarded. One of the 
grounds upon which the learned Sessions Judge recommends 
that the proceedings of the Joint Magistrate should be set 
aside is, that it was irregular to take proceedings against the 
ulembers of the opposing factions jointly. It is contended 
that separate proceedings should have been taken against the. 
members of each faction. It may, I think, be assumed that 
the proceedings were irregular, but as at present advised, | am 
not prepared to hold that the proceedings should be set aside 
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on account of this irregularity. Neither-side have been prer 
judiced in the least degree by it. I need not, however, consi- 
der the question further, for I.am satisfied that the order of 
the Joint Magistrate should be set aside on other grounds. 


On behalf of the persons who have been bound over, it is 
urged that the only occasion on which it is at all, likely that 
the members of the opposing factions would commit a breach 
of the peace, is the Bhandara, which is not to take place this 
year, that there is no evidence whatever that any one of these 
three persons is at all likely to commit a breach of the peace, 
and that they cannot be bound over merely because they are 
wealthy or prominent members of their parties, 


On behalf of the Crown it isurged that the annual Bhan- 
dara is not the only occasion on which the two parties are 
likely to come to blows with each other, as Witness the assault 
upon the Honorary Magistrate; that there is evidence that ‘the 
persons who have been bound down have been going about 
the town armed with /athzes, and that they are the leaders of 
the two factions and should, as such, be bound down, 


It isacommon and I think aproper practice to take 
security from the leaders of opposing factions that are shown 
to be likely to commit breaches of the peace, It is very 
often impossible to bind over all the members of two or more 
parties, But before a persori is bound over to keep the peace, 
it must be shewn that he is himself likely to commit a breach 
of the peace or do a wrongful act that may probably occasion 
a breach of the peace or disturb the public tranquillity. He 
cannot be bound down merely because he is a wealthy or in- 
fluential member of his party. The police appreciating this 
difficulty set to work to prove that the three persons concerned 
had been going about with athiads and had been making pie- 
parations for a fight by importing /a¢hzs and in other ways. 
The story of the importing of /athzs turned out to be a myth 
and the evidence that the three men had been preparing for 
a fight broke down completely. Maharaj Narain and Jagat 
Narain seem to have been selected because they are the son 
and nephew of the Honorary Magistrate who was attacked. 
The Honorary Magistrate has probably greater influence 
than they have in their party, but no proceedings haye been 


. 
CRIMINAL, 
-1910. 
Jagar NARAIX 
oa: 
KING-EMPEROR, 
oe 


Chamier, J, 


e 
CRININAL. 
sen : IJIO | 
— 


JAGAT: NARAIN 


EE 
KING-EMPEROR., 


Chamier, J 


+ 


1164 p HIGH COURT. (A. L. JR 


taken against him. Sumer Chand and Sundur Chand seem to 
have been ~śelected: because they are men of means: The 
Kotwal who probably knows as much about these people as 
any one in the town said in the course of his evidence that 
there was no one in either party who by reason of his wealth 
or his following or his religious authority could control his 
party and that he had not seen any of the three persons 
going about with /athials. In his order the Joint Magistrate 
says that “the evidence for the defence is directed towards 
showing that the parties (7,2, the persons who have been 
-bound down) have not been going about accompanied by 
lathiwalas. The evidence to this effect is given by a (number 
of respectable witnesses and their word must be accepted”, Yet 
the Magistrate was inclined to bélieve the statement of the 
‘Circle Inspector that‘he had seen people with J/a¢hzs in the 
company of the three persons who have been bound over, 
The Sessions Judge-has declined to accept the evidence of the 
Circle Inspector on this matter pointing out that if he saw 
what he described in his evidence it is strange that he took 


`- no action and did not even make a report about it, Having 


examined the evidence I agree with the Sessions Judge that 
it is, not proved ‘that the three persons who have been bound 
-over are likely to commit a breach of the peace themselves 
or that they are leaders of the two parties in the sense that 
they can control the other members .of their respective parties. 


I cannot accept the contention that the Bhandara is the 


_ only occasion on which the two factions are likely to fall out 


with each other, The evidence shows the contrary, The 
controversy’ between them ranges over a wide field, and I cer- 
tainly would not interfere with the Magistrate's order merely 
“because there isno probability ofa Bhandara being held in 
the near future. ' 

«4 ButI do not think that any sufficient ground ha been 
established fortaking security from the three men who have 
‘been bound over. Two of them, Jagat Narain and Maharaj 
Narain, joined in an attempt to compromise the dispute last 
year but their own party declined to accept it. This shows that 
they have no real control over the party to which they belong 
and that they do not belong to the most bigotted section of 
that party. 


The Magistrate’s order is set aside. 
Order seta side, 
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GIRRAJ. SINGH AND OTHERS ae 
versus 1910, 
THAKURIA AND OTHERS.* October, 25. 


Landlord and tenant—Right of tenant to produce of waste land— Right -> praia j J. 
ofzemindal fo cultivate that land—Resistance by tenant, ae 
_ Defendants in 1864 sold their zem/ndari rights to the plaintiffs in cer- 
„tain villages. The consideration for the-sale, as specified ina proceeding 
of the settlement officer, dated 29th July, 1810, was “an annual allow- 
ance of Rs. 50, semindari dues, things of spontaneous growth and 
privilege in respect of the land under cultivation of the vendor and 
his family.” The zemindars leased the barren lands to other persons. 
Defendants resisted the lessee in taking possession. On a suit by the 
plaintiffs for declaration that they had a right to bring the waste land 
‘under cultivation, /e/d that under the order referred to the defendants had 
no right to,insist upon the land continuing to be waste land for ever, but 
_that they hada right to enjoy the produce of the land so long as it conti- 
nued to be barren. 
First APPEAL from a decree of Maulvi Muhammad 


Shafi, Subordinate Judge of Aligarh. - 
Motilal Nehru (with him Sunder Lal), for the appellants. 


Satish Chandra Banerji, Lalit Mohan Banerji, and Girdhari 
Lal Agarwala, for the respondents, 


The judgment of the Court was delivered by 


BANER]]I, J.—The appellants, who are the zamindars of Banerji, j. 
the village Akapur Tamana,~.brought the suit, out of which 
this appeal has arisen, for a declaration that they are entitled 
to bring into cultivation 88 bighas, 17 biswas of waste land in 
respect of which they have granted a perpetual lease to one 
Fateh Chand and also for possession of the said land. They 
further claimed damages. Their allegation was that they 
were the owners of the land, that it was waste land which 
they were entitled to bring under cultivation, that they 
granted a lease of. the land to one Fateh Singh, that the 
defendants who are residents in the village and cultivate lands 
therein, interfered with the lessee and prevented his taking 
possession, and that the defendants had no right to do so, 
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. The defendants contended that they were entitled to appro- 
priate the produce of the waste land in the village and that 
the landlord had no right to bring such land under cultiva- 
tion. They also claimed to be under-pioprietors and to have 
the right to retain the landin their possession and to appro- 
priate the spontaneous produce thereof. 


The court below dismissed the claim finding in favour of 
‘the defendant’s contention. - 


This appeal has been preferred by the plaintiffs. It is 
contended on their behalf that the defendants are entitled to 
appropriate the spontaneous produce of the land so long as it 
remained waste, but that the plaintiffs as landlords are entitled 
to bring the ‘land under cultivation and to extend the area of 
the culturable land in the village. l 


It appears tbat the defendants, who are Tagas by caste, 
were originally the owners of the village. Some time hefore 
the year 1864 they sold the village to the predecessor-in-title 
of the plaintiffs-appellants, the consideration for.the sale being 
certain rights specified in a proceeding of the settlement officer 
of Bulandshahr, dated the 29th of July, 1864. In that proceed- 
ing it is stated that the village was actually conveyed “in 
consideration of an annual allowance of Rs. 50, zamindari 
dues, things of spontaneous growth and privileges in respect 
of the lands under the cultivation of the vendor and of the 
members of his family.” Reliance is placed on behalf of the 
defendants on this proceeding and they contend that they are 
entitled to enjoy the produce of waste land and to compel 
the zamindars to allow the land to remain waste and that 
they have the right to prevent them fiom bringing it under 
cultivation. The lower appellate court has accepted this 
contention and, as we have already stated, dismissed the 
plaintiff's claim. After careful consideration we are of opinion 
that the view taken by the court below is not correct. No 
sale deed has been produced and we are not in a position 
to ascertain what were the exact terms of the sale under 
which the plaintiffs acquired the village. By the order to 
which we have referred the defendants were declared entitled 
to appropriate the produce, of waste lands, of spontaneous 
growth and to enjoy certain other privileges. This declara- 
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mention is made inthe 11th paragraph of that document of 
Sawai items which the predecessors-in-title ofthe defendants 
were declared to have the right to enjoy. That paragraph 
contains the following entry :—“ In ponds Nos. 208 and 520, 
water-nut is grown which yields an income of Rs. 10 or Rs, 
12 perannum, while in lands Nos. 729, 730, 735, 743, 774, 768, 
767, 766,765 and 764, long grass grows. The income from 
both these sources is appropriated by Lachhman, Net Ram, 
Ram Sukh, Har Bhajan and Mawaishi, by caste Tagas. ” 
It is on the strength of this entry that the defendants urge 
that the landlord is not entitled to extend the area of 
cultivation. As we read the order of the settlement officer it 
means this that the defendants were to appropriate the 
produce so long as the land remained uncultivated and yielded 
produce of spontaneous growth. No restriction was imposed 
on the landlord’s ordinary right to extend the area of cultiva- 
tion. On the contrary the Wajib-ul-arses of the years 1870 
and 1889 show that barren land was to be brought under 
cultivation, To hold otherwise would, we think, result in 
allowing the land to remain sterile forever. Such certainly 
was not the intention of the parties when the village was sold 
to the predecessor-in-title of the plaintiffs. It is true that the 
land in dispute has remained barren even since 1864, and that 
the defendants have appropriated produce of spontaneous 
growth which it has yielded but that circumstance in our 
judgment does not preclude the plaintiffs from bringing the 
-barren land under cultivation. As we have said above, the 
defendants have the right to enjoy the produce of the land so 
long as it continues to be barren, but we do not think that 
they can insist upon the land continuing to be waste land 
for ever. 

We -may further observe that as regards 7 of the 14 plots 
which are now in dispute, the defendants in the Revenue 
Court admitted the plaintiffs’ right to grant a lease of those 
plots and to bring them under cultivation. This appears 
from the decision of Mr. Horde, Collector, dated the 7th 
of December, 1905 (paper No, 10-C of the Record), 

` In the view which we have taken above, the plaintiffs have 
the right to bring the remaining plots of land also undef 
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cultivation and to grant a lease for that purpose, aa the 
defendants have no justification for the opposition they have 
offered to the possession of the lessee of the plaintiffs. The 
plaintiffs are, therefore, entitled to a decree declaring their right 
to bring the lands in suit under cultivation and for possession 
of those lands. They have also claimed damages but no 
evidence has been adduced to prove that any damages were 
sustained. This part of the claim therefore cannot be 
supported. 


We accordingly allow the appeal, set aside the decree of 
the court ‘below and give a decree to the plaintiffs declaring 
their right to bring under cultivation the plots of land men- 
tioned in the plaint and for possession of those plots. We 
dismiss the claim for damages and direct that the parties do 
pay and receive costs in both courts in proportion to failure 
and success. Costs-in this Court will include fees on the 


higher scale. 


The objections preferred under section 561 of the Code of 
Civil Procedure, form the subject-matter of the connected 
First Appeal No. 81 of 1910, and will be disposed of in 
deciding that appeal. Wetherefore make no order in this 
appeal in regard to those objections, f 
Appeal decreed, 


v 
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ABHAI SINGH AND ANOTHER 
Versus i 
INDERJIT SINGH AND OTHERS.* 


U. P Land Revenue Act (II? of rgor Local), Section 233 (k)—Minor 
defendant—Gu irdian appointed beyond time—Objections accepted by court 
— Subsequent suit by minor - maintainability of. 


One of the defendants to a partition proceedings died leaving a minor 
son who was impleaded in his father’s place. The mother of the minor 
son was appointed his guardian after the time for filing objections had 
expired. She put in objections along with other objections. The other 
objectors were referred to the civil court The mother of the minor 
was ordered to produce some papers but instead of doing that she instituted 
the present suit. e/a that section 233 (4) of the Land Revenue Act barred 
the suit Khasay v. Jugla, 28 All, 432, and Awadh Bihari Lal v. Tshri 
Prasad, 27 A. W. N., 172, distinguished. 


APPEAL from an order of Babu ;Harbandhan Lal, Addi- 
tional Subordinate Judge of Saharanpur, reversing a decree of 
Babu Murari Lal, Munsiff, and remanding the suit for 
declaration of title. : 

The facts of the case are fully set forth in the judgment. 


Abdul Raoof, for the appellants. 


The suit out of which this appeal has arisen was filed on - 


7th December, 1907, at a time when the partition proceedings 
were pending in the Revenue Court. The plaintiff was a 
party to those proceedings. Musammat Mukhi Kuar, his 
mother and guardian ad detent, filed an objection on his behalf, 
and she had ample opportunity to support and substantiate 
her case. She produced no evidence, though directed to do 
so, and her objection was dismissed accordingly. Under 
these circumstances section 233 (k) of Act III of 1901 barsa 
civil suit. The objections made on plaintiffs behalf were 
filed after the date fixed for filing such objections; so, 
plaintiff cannot come to the civil court. 
Hardeo Singh ¢. Narpat Singh, [1897] I. L. R., 20 All, 75. 
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The partition proceedings are still pending in the revenue 
courts; those courts should be allowed to deal with the 
matter “free of all interference from any outside authority ” ; 
the Civil Courts cannot interfere at this stage, at any rate. 


Muhammad Sadiq v. Laute Ram, [1901] 1. L. R.,23 All, 291, F. B., 
at p. 304. 
I also rely on -> 
. Lachhaman Das v. Hanuman Pershad, [1910] E. A. F.O. No, 141 of 
1909, decided on 11th August, 1910. 
Nathi Mal v. Tej Singh, [1907 | 27 A. W. N., 190 


Plaintiff should have appealed from the order dismissing 
his objections:— 
Guthal Chaitdhri v. Jogi Chaudhri, { 1906]3 A L. J. Ra (17. 
W. Wallach, for the respondents :— 


This case differs from those cited by the appellants, and 
falls in with the case of 


Khasay v. Jugla, [1906] I. L. R., 28 All, 432. 


Although there was an application to bring Inderjit, 
the minor son of Ram Ratan, on the record and the court 
ordered accordingly, there was no prayer to have the 
mother appointed as guardian. No notice went to her, and 
no guardian was appointed. Both the Civil Procedure Code 
and the Rules of the Board of Revenue (e.g, Rule 10 of the 
Rules of Procedure of Revenue Courts, Circular No. 6-1) 
required this to be done. So, Inderjit was not properly 
before the court and had no opportunity of putting forward 
his case’ or his objections. 


„ [KNOX, J—The application, although late, was taken<and 
treated by the Revenue Court as being within time ; the court 
gave the mother every opportunity to put forward her case 
and produce her evidence, 


Even it she had produced her evidence the court sata not 
have gone into it because another objector had already been 


referred to the civil court,and the whole matter could not but 
be decided together. 


The case of 
Muhammad Jan. y, Sadanand Pande, [1906] I. L. R, 28 All., 394 
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[ KNOX, J—In the present case there is no allegation 
that Musammat Mukhi Kuar’s interests were hostile to those 
of her minor son? ] 


No. But the point is that she was never duly appointed 
his guardian. 


[Knox, J.—Are the provisions of the Civil Procedure 
Code regarding appointment of guardians extended to the 
Revenue Courts ? ] 


Section 193 of the Tenancy Act extends the provisions of 
chapter XXXI of the old Code, relating to minors, to the 
revenue -courts. 


The judgment of the Court was delivered by 


KNox, J—The appellants in this case are recorded co- Knox, J. 
sharers in Mahal Bahera Kalan. They ‘applied for partition 
of their share ‘and made the father of the respondeut a party 
to the application. Before the case proceeded to any length 
the father died. An applicatio1 was made on behalf of the 
appellants asking that Inderjit, who was a minor under the 
gtiardianship of his mother, might be made a party to the re- 
cord. Inderjit was made a party. It has not been satisfactorily 
shown to us whether his mother’s name was at that time 
-added as guardian, but the Court directed notice to be served 
upon Inderjit and fixed the 19th of February, 1907, as „the 
date upon which any objection that he might have to offer 
-would be considered. On the 27th of February, 1907, Mukhi 
Kuar appeared before the Revenue Court and put in an 
-application as guardian of Inderjit, praying’ that his share 
of the Mahal might be made separate. This application 
‘was beyond the date fixed, but the Revenue Court, we do 
not know how, accepted the application as made within time 
and brought it upon the file of their partition proceedings, 
Certain other co-sharers in the Mahal, who had put forward 
objections, were referred to the civil court, but no order 
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of this kind was made on this application. On the 17th of 
August, 1909, oiders were issued that ceitain papers in 
connection with the claim should be filed. In the mean- 
time Musammat Mukhi Kuar as guardian of Inderjit, 
minor, had filed a suit out of which the present appeal arises. 
She did not produce the papers required by the Revenue 
Court, and on the 6th of December, 1909, the application which 
she had filed on 27th February, 1997, was dismissed. 


The suit that she had filed on 7th December, 1907, was 
dismissed by the Munsif of Saharanpur on the 27th of April, 
1908. Inderjit, through his guardain appealed, and on 
appeal the decree was reversed and the case remanded for trial. 
The present appeal has been filed against this order on the 
ground that in view of the pendency of the partition proceed- 
ings in the Revenue Count, the present suit is not maintainable, 
The real point that we have to consider is whether Inderjit 
had had an opportunity of having his case considered under 
section 110 of Act III of 1901. If he had, section 233 (k) 
of that Act bars the present suit. 


On behalf of Inderjit it is contended that he had no such 
opportunity and the grounds upon which this contention is 
based, is that he was not properly represented before the, 
Revenue Courts, and that any application that was put in. was. 
put in by a person who was not appointed a guardian under. 
the Code of Civil Procedure and who was not therefore em- 
powered to act on his behalf, It has not been shown to us that 
chapter 31 of Act XIV of 1882 which dealt with suits by and: 
against minors, had ever been extended to revenue courts 
acting under Act [II of 1901, but we have it clearly on 
the -record of the partition proceedings that Musammat 
Mukhi Kuar, who has taken care in the Civil Court to 
have herself duly appointed as*guardian of the minor 
and has brought this suit on his behalf, did, on the 27th of 
February, 1907, appear on behalf of the minor and put 
forward his claim to the property. Why she did not 
afterwards press that claim to its utmost extent, does not 
appear. Possibly she thought that what she was doing in 
the Civil Court would bring about, what the minor required, 
more effectually. 


- re 
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We were referred to the case of Khasay v. Jugla (1). In 
that case, however, the party, in whose case we held that the 
prohibition contained in section 233 (k), did not apply, was 
a party who had had no opportunity of any kind to appear 
and put forward objections, and therefore we held with 
considerable reluctance that section 233 (k) did not apply to 


* his case, but we also held that where a party has had an 


opportunity to represent his case in the Revenue Court, and 
has not availed himself of it, we should have no hesitation in 
holding that his suit is barred by section 233 (k) We were 
also referred to the caseof Awadh Bihari Lal v. Ishri Prasad 
(*), in which our learnel brother who decided the case 
held that section 233 (k) was no bar to the maintenance of a 
sujt: where the person concerned was represented in the 
revenue court by a brother whose interests were adverse. 
In the present case, as we have already said, the interests of 
Musammat Mukhi Kuar are not adverse to the interests of 
Inderjit. 

The very fact that Musammat Mukhi Kuar’s application 
was treated as an application within time shows that the 
Revenue Court entertained it, and was prepared tọ determine 
it, and apparently was only prevented for doing so because 
Musammat Mukhi Kuar did not produce certain papers which 
that court considered necessary. If the Revenue Court erred 
in dismissing the application the remedy was by way of appeal 
to superior revenue courts. Inderjit has come to the civil 
court in face of the strict prohibition of section 233 (k), and 
has only to thank himself and his guardian if on account of 
this act against the law his interests have been imperilled. 
We hold that section 233 (k) isa distinct bar to the case of 
the respondents. We allow this appeal, and, setting aside 
the decree of the court below, dismiss the suit with cost. 


B. K. M. K Appeal decreed. 
(1) [1906] I. L. R, 28 All., 432. i 
(2) [1907] 27 A. W.N., 172. 
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KING-EMPEROR 
Versus 
GAJADHAR.* 
Penal Code (Act XIV of 1860), sections 186, 225 B—Resistance 01 obstruc 
tion to arrest— Overt act, 


Where a warrant was issued by the civil court for ariest ofa judg- 
ment-debtor and he resisted the officer executing the warrant in making 
the arrest he would be guilty ofan offence under section 225 (B), Indian 
Penal Code. But where the judgment-debtor on seeing the officer ran into 
the house and thus avoided arrest, 4e/d that it did not amount-to intentional 
resistance or obstruction to thé arrest within the meaning of section. 225B, 
Indian Penal Code. There must be an overt act of resistance or obstruc- 
tion which could justify a conviction under section 186 or 225 I. P.C 


CRIMINAL REFERENCE made by J. S. Campbell, Esq, 
Sessions Judge of Kamaun. 


M. L. Agarwala, for the appellant. OT 
No one appeared for the Crown. Lo 
The judgment of the Court was delivered by 


BANERJI, J.—The accused Gajadhar was convicted under 
section 186 of the Indian Penal Code and sentenced to I5, 
days’ rigorous imprisonment. The learned Sessions ` Judge 
has referred this case with the remark that the conviction 
should have been, not uhder section 186 but under section 
224 (B) of the Indian Penal Code. Itis manifest that section. 
224 does not apply, because this was not a case in which the’ 
apprehension of the accused was ordered for any offence 
with which he was charged. A warrant was issued by the Civil 
Court for the arrest of the accused, and it is said that he 
obstructed the officer who was executing the warrant and did 
not allow himself to be arrested. That would bring the case 
under section 225 (B) of the Indian Penal Code. We are, 
however, of opinion, upon the finding of the Magistrate, that 
the accused should not have been convicted. All that the 
Magistrate says is this:—“The Chapras? swears that the 


© Cr, Ref. No. 558 of 1910, 
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accused did not allow him to arrest and ran into his house, 
and thus obstructed him in discharging duties as a public 


servant.” This case was tried summarily,and there is no kiye 


memorandum of the statements made by the witnesses. It is, 
therefore, difficult to ascertain what the accused actually did, 
but the extract from the judgment. which we have given 
above, shows only this that the accuséd‘did not allow himself 


to be arrested but ran into his house, ‘that is to Say, that by . 
‘running into his house he avoided arrest. This does not 


establish that he resisted or obstructed the officer of the court 
and -did any other act which would amount to intentional 
resistance or illegal obstruction within the.meaning of section 
225 B. If hemerely ran away into the house that. could not 
be regardéd as resistance or obstruction, There must be 
some overt act of resistance or obstruction whick would 


Š justify a conviction under section 186 or section 225 (B). As 


‘it does not appear in this case that any obstruction or resistance 
was Offered, we think that the conviction, of the accused 
was not justified, We accordingly in the exercise of dur 
powers of revision, set aside the conviction and seńtence and 
acquit Gajadhar of the offence of which he was convicted. 
He need not surrender to his bail. 


‘Convection set aside. 
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MUHAMMAD SAYEED anp OTHERS 
g Versus : 
MUHAMMAD ISMAIL AND OTHERS.* 


Civil Procedure Code (Act XIV of 1882), se tion 325—alienate— meaning 
of—Will whether an alienation—Muahomedan Law— Will- operation oj. 


The word alienate in section 325A, Civil Procedure Code, was used ejus 


dem generis with the words preceding, 772., mortgage charge, and lease 
s L 


and contemplates a transfer which would have present effect and not a 


‘demise which can only have operation after the death of the testator. 


A judgment-debtor, therefore, in respect of whose property the Collector 
could perform all powers or duties conferred or imposed upon him by 
section 322—325, could make a-will in respect of such property. 

A gift made during death-illness is a will under the Mahomedan 
Law and is valid as regards one-third of the property comprised in it.’ 


SECOND APPEAL against the decree of B. Chhajju Mal, 
Officiating District Judge of Ghazipur, confirming -a decree 
‘of B. Baij Nath Das, Munsif. i 

Suit for declaration that a deed of gift executed by 
Saleh-un-nissa, is void on` the ground that she was suffering 
from death-illness and that at the time of the gift the property 
was under the management of the Collector and under section 
325A, Civil Procedure Code, the lady was not competent to 
make the gift. It was found that the lady was suffering from 
death-illness when she executed the gift but was in possession 
of her proper senses when the gift part of the property was 
given to the daughter, son-in-law and maternal uncle, The 
defence that was raised for the first time in High Court and 
which only is material for this report was that the gift being 
made in Marz-ul-maut operated as a will and was valid to 


the extent of one-third. The courts below had decreed the 
suit. 


Defendant appealed. 


Muhammad Ishaq, for the appellants. A gift made in 
Mars-ul-maut, operates asa will. Amir Ali, Vol. I, pp. 23— 
25. The gift to the extent of one-third is therefore valid, 

° S. A. No. 136 of 1910, 


e 
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Section 325A, Civil Procedure Code, is‘io- bar to the lady 
making a will at least in favour of the donees who were not 
her heirs, That section only prevents alienations which are 
to take effect immediately and not after death. REP 


Tshag Khan, for the respondents, 1eferred to sch. 3, p. 11, 
and submitted that the transfer amounted to an alienation 
and was not valid. The word alienation includes all transfers 
including a will. 


re J.—The words are lease or alienation. The latter. 
should be of the same character as a lease. ]_ 


The judgment-debtor purported to make a gift, but ünder 
the Muhammadan Law it amounts-to a will. The willis not 
valid in favour of an heir for more than one-third. The 
will was made to daughter and son-in-law and maternal 
uncle. If valid, it operates in respect of one-third share 
given to those who are not heirs. 


Alienation by will is also an alienation which is to take 
effect after death. The will therefore cannot be made while 
the property is in the Collector's charge. 


The judgment of the Court was delivered by 


BANERJI, J.—The suit:out of which this appeal has arisen 
was brought by the plaintiff-respondent, Muhammad Ismail, for 
a declaration that a deed of gift, dated the 29th of June, 1908, 
executed by Musammat Saleh-un-nissa, is void on the grounds, 
first, that’ she was suffering from death-illness at the time 
of executing the document, and secondly, that the property 
was under the management of the Collector under the provi- 
sions of the Code of Civil Procedure, and under section 325(A) 
of Act No. XIV of 1882, the lady was not competent to 
make the gift. The court of first instance decreed the claim 
and the lower appellate court has affirmed that decree. It has 
been found that the lady was suffering from death-illness 
when she executed the deed of gift. It has also been found 
on the issue referred by us tothe court below, namely, whether 
she was in possession of her senses and had full knowledge of 
the contents and effect of the deed of gift, that she was in 
possession of her senses and was fully cognisant of the contents 

and effect of the document, - 
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Upon these findings it is contended before.us, that- the gift 
being one made. during. death-illness is a will under the 
Muhammadan, Law and is valid as regards one-third of the 
property comprised. in, it, and that it is not valid in so. far as 
it bestows any part of the property on the heirs of the deceased 
and as regards two-thirds of the remainder. Now under the 
gift in question half of the property was given to Muhammad 
Sayeed, the paternal uncle of the lady, and out of the remain- 
ing half, one-third was given to her daughter and two-thirds 
to. her son-in-law, the- husband of another daughter. In. so 
far as the document, bestows any part of the property où, the 
daughter Asghar-un-nissa, it is'admittedly void as a will, It is 
conceded that- if section 325.(A) of, the Code of Civil Proce-. 
dure was. no bar to the right of the lady to make a will, 
the document is a valid will as regards one-third-of the pro- 
perty given to Jawad Husain and Muhammad Sayeed, that, 
is to say, that it is valid in regard to one-sixth share 
obtained by Muhammad Sayeed and one-ninth obtained by 
Jawad Husain. It is not denied that under the Muhammadan 
Law a gift made during death- illness operates as a will. 
So that if section 325 (A) is not a bar to the right of 
the lady to make the. will, it would: operate in respect of 
the one-sixth, and the one-ninth,shares mentioned:above and 
would not be.void: as regards those shares. 


We have therefore to determine whether section 325 (A) 
precluded’ Musammat Saleh-un-nissa from. making a will-of 
her property. That section- provides that so- long as the 
Collector can exerise or perform in respect of the judgment- 
debtor’s immovable property, or any part thereof, any of the 
powers or duties conferred or imposed on him by sections 322- 
325, the- judgment-debtor. or his representative in interest’ 
shall be incompetent to mortgage, charge, lease or alienate 
such property or part except with the written permission of 
the Collector. It is urged that a will comes within the term 
“alienate” as mentioned-in the section. We are unable to 
agree with’ this contention. The word “alienate” in our 
opinion: was used ejus dem generis with the words preceding, 
namely, mortgage, charge, lease, and manifestly contemplates 
a transfer which would have present effect and not a devise 
which can only have operation after the death of the testator, 
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In: this view:the will was not void arid the: lady was- not 
incompetent to makeit. That being so, the plaintiffs claim. 
should’ be dismissed, in so far, as it relates. to a one-sixth 
share:acquired by Muhammad Sayeed and a one-ninth share 
acquired by Jawad. Husain under the document in question, 
treating. it as a will, and as:regards the restvit is. void. 


We accordingly allow the appeal and‘ dismiss the claim 
as regards-a sixth share of the property acquired by Muham- 
mad Sayeed:and a ninth share, acquired by Jawad Husain. 
We- affirm the decree of the court Below as. regards the 
remainder of’ the claim. Under the circumstances we direct 
the parties to pay their own costs in all courts. 


x Appeal allowed. 


NAGAR MAL AND OTHERS 
Versus 
RAM CHAND.* 
Civil Procedure Code (Act Vof 1908) O. 21, Rules 18, 19, 20— Setting off 
of decree for simple money against decree for recovery of moneyby 
enforcement of chat ge— Procedure salutary. 


Acourt is competent to set off a simple decree for recovery of 
money against a decree for recovery of money by enforcement of 
a charge. The procedure of setting off of decrees-in this way is very 
salutary procedure. 

CIVIL REVISION from an order of Mohan, Lal Hukku, 
Esquire, Subordinate Judge of Cawnpore, 


Order setting off two cross-decrees. 


The facts were these:—The applicants held a simple 
money decree against-the opposite party. The latter- held a 
decree against-the applicants for the recovery of- a-certain 
‘sum of. money by- enforcement- of a charge against their 
immovable- property. The first mentioned decree’ was for 
smaller amount than the latter. The Subordinate Judge 
set off. the two decrees against each other and recorded the 
first as discharged. The applicants filed'a revision in the 
High: Court, 
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Surendra Nath San (for Durga Charan Benerji), for the' 
applicants :—The question is whether a court is competent 
to set off two deciees, one of which is a simple money decree 
and the other for the recovery of money by enforcement 
ofa mortgage or charge. The rulings under section 246 of 
the old Code are conflicting. The present law on the subject. 
of cross-decrees is embodied in Order 21, Rules 18, 19° and 
20 of the new Code. Rules 18 and rgcontain the general 
provisions as to set off. Rule 20, which is new, extends 
those provisions to the case of mortgage decrees.’ The 
evident intention of the Legislature is that where we have 
mortgage decrees the rules as to set off shall also apply; 


- that -is, two -mortgage decrees may be set off against each 


other. Just as Rule 18 deals with the class of decrees “for 
the payment of two sums of money” and provides rules for 
their setting off zzZer se, so Rule 20 deals with the class of 
mortgage decrees and éhezr setting off cater se. It is nowhere 
provided that a decree of the former class may be set off 
against one of the latter class. The two classes of decrees 
obviously differ in many respects. If it be said that a 
mortgage decree is also a money decree, because a mortgage 
means a debt plus security, then there was no necessity 
for enacting Rule 20. The use of the word “decrees” in 
the pluralin Rule 20 also indicates that the Legislature 
contemplated that the decrees should both be mortgage 
decrees. I also refer to 


Ameer Ah and Woodıoffe. Code of Civil Procedure ; Commentaries 
under Onder 21, Rule 20. 


Tswarv Saran, for the opposite party, was not heard. 
The judgment of the Court was delivered by 


Knox, J Nagar Mal and others, applicants, held a decree. 
for money against Ram Chand. Ram Chand subsequent to 
the passing of that decree obtained a decree for money to be 
enforced by sale of property. The judgment-debtors were 
the holders of the decree first named. The petitioners took 
out execution of their decree. The court executing the 
decree set off the first decree against the other and marked 
the decree, dated the 16th of December, 1908, as discharged. 
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It is contended before us that this order setting off the 
two decrees, against each other was an order passed without 
. jurisdiction. The, contention is that while the first decree 
is, in strict terms, a decree to recover asum of money, 
the second decree isa decree for sale in enforcement of 
a charge against immovable property and that the legislature 
in enacting Rule 20 under Order 21 meant to draw a distinct 
- line of cleavage between the class of decrees contemplated 

in Rules 18 and 1gand the class of decrees contemplated 
in Rule 20. It has not been pointed out to us that any 
one will be . prejudiced by a decree of the kind contemplated 
by Rule 20 being set off against a decree of the kind con- 
: templated in Rules 18 and 19 and vice. versa. On the other 
hand, the practice of setting off decrees in this way is very 
. salutary procedure, and it is equally open to argument that 
‘Rule 20 was expressly inserted in order to make it clear that 
though a decree might be a decree for sale in enforcement 
of a mortgage or charge, it might yet be dealt with onthe 
same lines as where both the cross-decrees are decrees 
to recover sums of money. At any rate in the present case 
we see no reason for interference, and we dismiss the applica- 


tion with costs 
B. K.M. +. ` Application dismissed. 
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NATHU AND OTHERS 
VeErTVsSus 


KUNDAN LAL.* 


Hindu Law—Mitakshara Joint family—Debt—Legal necessity—Dect ee jor 
pre-emption in favour of Hindu father—Money borrowed to comply 
with the decree—Application of money. 


A decree for pre-emption, providing that the pre-emptor shall acquire 
the propeity if he pays the amount mentioned therein, isa debt. Whee a 
Hindu father borrows money for complying with a pre-emption decree, 
his son is liable to pay the debt. i 


A creditor who advances money to a Hindu father 1s not bound to see 
to the application of the money. 

SECOND APPEAL from a decree of D. L. Johnston, Esq., 
Additional Judge of Meerut, reversing a decree of Sheikh 
Muhammad Husain, Additional Subordinate Judge of Meerut, 

Suit for sale upon mortgages, 

The material facts appear fromthe judgment. 

The court of first instance dismissed the claim. 

The lower appellate court reversed the decree, 

Plaintiffs appealed. 


E. A, Howard, for the appellants. 

Rama Kant Malaviya (for Madan Mohan Malaviya), for 
the respondent. 

The judgment of the Court was delivered by 


RICHARDS, J.—This and the connected appeal No. 201, 
arise out_of suits brought on foot of two mortgage bonds, The 
bonds were made by the father of a joint Hindu family and 
the property pledged was ancestral property. A number of 
defences were raised and amongst others, defences that the 
bonds were discharged and that they were executed by a father 
without necessity and not for family purposes, The court of 
first instance found against the plaintiffs on both these issues, 
The learned Additional District Judge has reversed the 
decree of the court of first instance. He finds that the bonds 
were not paid off and after referring in his judgment to two 
witnesses, who are attesting witnesses of, the bonds, Says as 

2 S, A. No. 202 of 1919 
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follows :—“ Their evidence is sufficient to show that the money 
was obtained for a legal necessity, for the enlargement of 
family estate by exercising rights of preemption. It was 
entirely the interest of the family, even though there is no legal 
proof that the effect was given to this purpose. I hold that 
the debts were incuired for legal necessity.” This judgment 
is not very satisfactory. The court of first instance had given 
somewhat substantial reason for holding that it had not been 
proved that the bonds were given for family necessity. He 
. has said that the allegation was that the money was advanced 
‘for pre-emptive decrees but that no such decrees had been filed. 
It would have been more satisfactory if the learned Addition- 
al District Judge had ‘gone into these matters and given 
his reasons for over-ruling the court below. In the present 
case it is not even alleged in the bond that the consideration 
was money advanced to acquire property pre-empted. We 
feel, however, that in second appeal we must accept the judg- 
ment of the learned Additional District Judge, as a finding 
that the money was borrowed on the two bonds for the purpose 
of complying with the terms of one or more pre-emptive 
decrees. We think that in the absence of evidence to the 
contrary it must be assumed that these decrees were complied 
with and that the family acquired the property, the subject 
matter of the pre-emptive decrees, by means of the money 
that was advanced on foot of the bonds. A pre-emptive 
decree provides that the decree-holder shall acquire the 
property therein mentioned provided he pays the purchase 
money within a time fixed. If he does not do so, his suit is 
to be dismissed with costs. It is very hard to say that such 
a decree with the liability that is attached to it is not a debt. 
It cannot be urged now that a creditor who has made honest 
and reasonable enquiry as to the object of the loan is bound 
to see to the application of the money he advances, and 
therefore the absence of a finding that the money advanced 
on foot of a bond was actually applied to the pre-emptive 
decrees is not fatal to the plaintiff's case. The appeal, there- 
fore, fails and is dismissed with costs including fees on the 


. higher scale. 


i = Appeal dismissed, 
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RAM LAKHAN RAI AND ANOTHER 
VEFSUS 


GAJADHAR RAI AND OTHERS.* 


Limitation Act (XV of 1877), sch. ii, arts 137, 142, 144—“ Defendant”. 
Adverse possession—Independent ti espassers. 


The rights of S, while ın possession of certain trespassers other than 
defendants, were purchased by the plaintiffs, on 20 November, 1891. 
Formal possession was delivered to them on 25 November, ‘1892. 
Defendants obtained possession not as representatives of the original 
trespassers, but under an independent title, in 1897. Plaintiffs brought 
the present suit for possession in 1908. Æeld that the suit was not barred 
by limitation ` Article 137, sch. II, Act XV of 1877, applied only to a suit 
against a third party, and not the judgment debtor or his representa- 
tive. Article 142 did not apply because the plaintiffs were never in actual 
possession and were not dispossesséd. ‘The article applicable was article 
144, under which limitation began to run when the possession of the 
defendants became adverse “Defendant” includes a person through 
whom a defendant derives his habilityto be sued. The present defen- 
dants did not derive title fiom the first set of trespassers and were not 
entitled to add to their own possession the period of their possession. 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr, Justice TUDBALL, reversing a decree of 
Munshi Chhajju Mal, Subordinate Judge of Ghazipur, .who 
confirmed a decree of Babu Baij Nath Das, Munsif of 
Ghazipur. 


The material facts appear from the judgment of 


TUDBALL, J —-The facts of the case out of which this appeal arises are, 
so far as they are material for the disposal of the appeal, as follows :— 
Two brothers, Phenku and Sumeran, were separate owners each of a two 
annas share in a village. One Ram Sahai was the ancestor of the 
present plaintiffs. Phenku, Sumeran and Ram Sahai jointly brought 
a suit against certain defendants which they lost in the year 1883, 
and costs were awardéd to the defendants against them. Sometime 
between 1883 ana 1887, both Phenku and Sumeran died. The former’s 
estate was inherited by his sons. Sumeran left a daughter’s sons to 
succeed: him. The latter, however, did not get possession of his estate, 
on the contrary the sons of Phenku, without any title, took possession of 
it, and in the year 1887, mortgaged it to one Subbe Rai. ‘lhe defend- 


? L. P. A. No. 29 of 1910. = 


ie 
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ants in the suit of 1883, executed their decree for costs as against 
Ram Sahai, the sons of Phenku and heirs of Sumeran. In 1891, the 
whole four annas (z. ¢., the shares of both Phenku and Sumeran) was 
attached and sold, and purchased by the present plaintiffs. The latter 
was put into formal possession on 25th November, 1892, Onan applica- 


tion for mutation of names, the Revenue Court ordered his name to be 


recorded, subject to the. mortgage of Subbe Rat. The Jatter’s mortgage 
was one with possession. In 1894, that is, after their rights had been 
attached and sold in execution of the decree for cost, the heirs of 
Sumeran brought a suit against the heirs of Phenku and the mortgagee 
Subbe Rat, to recover the two annas share of Sumeran, and after 
some litigation,. finally obtvined a decree from this Court in their favour 
in 1897. In execution of that decree they obtained possession as 
against the heir of Phenku and Subbe Rai. The present suit was 
brought by the plaintiffs against the heirs of Sumeran to recover posses- 
sion of this two annas share. It is brought some 16 years after the date 
on which formal possession was awarded to the plaintiffs as auction 
purchasers, but within twelve years of the date on which the heirs of 
Sumeran obtained possession as against the sons of Phenku and their 
mortgagee, but considerably more than 16 years after the date on which 
the sons of Phenku took possession of their share adversely to heir 
of Sumeran Among other defences’ to the suit, the, plea of limitation 
was raised. Both the lower courts have acceded to this plea, and hold. 
ing that the plaintiffs have failed to prove possession within the period 
of twelve years (a possession which they actually alleged) have dismiss- 
ed the suit. On appeal to this Court ıt is urged that the article applic- 
able to’ the present suit, on the findings of fact by the lower court is 
article 144 of the second Schedule of the Limitation Act. On vehalf of the 
respondents, it is urged that either article 137 or article 142 applies, 
and in either case the suit is barred by limitation. Article 139 relates to 
a suit by a purchaser ata sale in execution of a decree, when the judg- 
ment-debtor is out of possession at the date of the sale ; and the period 
of limitation begins to run from the date when tue judgment-debtor is 
first entitled to possession. The situation in the persent case amounts 
to this, that while trespassers were in posses. 3n of the judgment- debtor’s 
property, that property was attached and cold ın execution of the decree. 
If the auction- purchase: had then brought a suit to’ recover possession 
from the trespisser, itis quite clear that this article would apply. 2 But 
the present suit is not directed agiin st the original judgment- debtor, who 
has subsequently to the sale ejected the trespasser and taken possession 
of the property himself. As against the-present plaintiff, the judgment- 
debtor is equally a trespasser with the person who has been ejected by 
the judgment- -debtor. Article 137,12 my opinion, was not intended to 
apply to a suit such as is now before me, but to a suit directed against 
a third party other than the judgment-debtor. If this were nof so, and 
the article applied to the circumstances of the present case, it would be 
tantamount to allowing the later of two trespassers to add to the period 
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of his hostile possession, the period of possession of a former trespass- 
er from whom he has.not derived title in any way. In the case of 
Ram Prosad Janna v. Lakki Narain (i), the facts were very similar - 
to those of the present case. A vendor who was at the time out of pos- 
session of certain immovable property, scld a portion of it, and after 
the date of sale, the vendor recovered possession. The purchaser within 
twelve years after the vendor had recovered possession, but more than 
twelve years after the vendor had been originally dispossesed: 
instituted a suit to obtain possession of the property covered by the sale 
deed. It was held that article 136 (the article applicable to cases of 
private sales) did not apply, but that the case fell wi:hin the purview of 
“article 144. Similarly in the case reported in I. L. R., 15 Bombay, 26, a 
Bench of the Bombay High Court held that articles 136 and 137 applied 
to suits brought by purchasers against third persons in possession of 
lands, in whose favour limitation runs against the purchaser, in the same 
way as it would’against the owner with whose rights the “purchaser is: 
clothed. The only decision’of this Court to which my attention has been - 
called is that to be found in I. L. R., 2 All, 718. That decision, however, 
does not help me in the slightest, in the present case It seems to-me 
that the language in column 3 of Schedule II against articles 136 and 
137 is only intelligible in the view, that I take. As regards article 142, 
it is urged that formal delivery of possession granted to the present 
plaintiffs on 25th November, 1892, is possession within the meaning of - 
that article, as has been held in this Court and also by the Calcutta 
High Court. Formal delivery of possession as against ‘a judgment- 
debtor in possession would, no doubt, constitute such possession as is 
contemplated by this article, but as against athird person, it is of no value 
whatsoever. Atthe date when formal delivery of possession was given 
to the present plaintiff, the judgment-debtors, who were then owners of the 
property in dispute, were not in possession. The mortgagee, Subbe 
Rai, a trespasser, was in possession, and as against him the plaintiff 
cannot be said to have obtained possession. The case of Narain 
Das vy. Lalta Prasad (2), laid down that whatever might be the effect 
ofthe delivery of formal possession under section 319 of the Code of 
Civil Procedure as against the judgment-debtors himself, such formal 
delivery of possession will not take effect as actual possession as 
against a purchaser of the rights of the Judgment-debtor who has previ- 
ously obtained actual possession In the present case there was no 
purchaser, but a trespasser who had obtained possession before the 
auction sale. In my opinion the formal delivery cf possession of the 
25th November, 1892 was not possession within the meaning otarticle 
142. That article applies toa sut for possession of immovable property, 
when the plaintiff, while in possession of the property, has been dispossess- 
ed or has discontinued the possession. The orly article which can therefore 
apply is article 144 as was applied by the Calcutta High Court in the 


$ (1) [1885] I. L. R., 12 Cal, 197. 
(2) [1899] I. L. R., 21 AL. 269. 
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case of Ram Prosad Janna mentioned above. In this view the period of 
limitation began to run when the possession of the defendants first 
became adverse to the plaintiffs. The adverse possession of the 
defendants clearly commenced when they recovered possession under 
their decree, against the heirs of Phenku and the mortgagee Subbe 
Rai. They cannot add to that period, the period during which the sons 
of Phenku held adversely to themselves Their possessory title cannot 
be said to have been derived: in any way whatever from the sons of 
Phenku, and therefore, the two periods of adverse possession cannot be 
added together, so as to bar the present suit. It seems to me quite 
clear that it was-not until the present defendants wrested the possession 
from the sons of Phenku, that any possession adverse to the present 
plaintiffs could have arisen in them. It 1s true that the present plain- 
tiffs in the plaint say that they had been in possession within twelve 
years, but the facts have been found against them. On the facts found, 
article 144 clearly applies and the present suit is within time. I there- 
fore admit the appeal and set aside the decree of the courts below. ` As 
the suit was dismissed on a preliminary point by the court of first 
instance, and there are other issues to be decided between the parties, 
I remand the case through the lower appellate court to the court of 
_ first instance for decision on the merits. Costs here and hitherto will 
abide the result, Costs in this Court will include fees on the higher scale. 


Govind Prasad, for the appellants, submitted that the 
burden of' proving that he had a subsisting title on the date 
of suit lay on the plaintiffs. He had obtained formal posses- 
sion in 1892, but the suit for possession was brought more 
than twelve years after that date. The suit was governed by 


article 137, Act’XV of 1877, schedule IT, and was barred by. 


limitation. He relied on 


Sheoprasad v. Udai Singh, [1880] I. L. R.,2 All, 718. 
Mazhar Husain v. Behari Singh, [1906] I. L. R., 28 All., 760. 
Parmanand v. Saheb Ali, [1889] I. L. Rọ, 11 Alb, 438. 


Sital Prasad Ghose, for the respondents, submitted that as 


the plaintiffs did not claim through the person who was in pos- 
session in 1892, they could not tack their possession to that of 
the preceding trespasser. The defendants entered into pos- 
session in 1897 when the plaintiffs had a subsisting title, and 
the defendants had not since acquired a title by prescription. 
The suit having been brought within 12 years of 1897, was 
not barred. i 


The judgment of the Court was delivered by 


BANERJI, J.—The factsiofithis case are fully get forth in 
the judgment of the learned: ‘Judge of this Court from whose 
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decision this appeal under the Letters Patent has been pre- 
ferred, and it is unnecessary to recapitulate them. The 
plaintiffs. acquired the property claimed by them under an 
auction purchase which took place on the 2oth of November, 
1891. Formal possession was delivered to their predecessors 
in title on the 25th of November, 1892. At that time Sumeran, 
whose rights the plaintiffs’ father, Ram Sahai, purchased 
at auction, was dead and‘his legal representatives were out 
of possession. A trespasser, namely, the mortgagee, from the 
sons of Phenku Rai, was actually in possessio“ It was in 
1897 that the present defendants-appellants obtained actual 
possession of the property by virtue of a decree which they 


‘obtained in a suit to which the plaintiffs, or their predecessor 


in title, was no party. It is contended that the claim comes 
within the purview of article 137 of the second schedule to 
the. Limitation Act of 1877. We agree with our learned 
colleague that that article only applies to a suit against a 
third party and not to asuit against the judgment-debtor 
of his representative, This is manifest from the Janguaye-of 
the third column of the schedule’as pointed out by our learned 
brother. Weare also of opinion that agticle 142 is inapplic- 
able. The plaintiffs were never in actual possession and were 
not dispossessed. The only article therefore of the Limitation 
Act which can apply is article 144 and the period of limita- 
tion is 12 years from the date on which the defendant's 
possession became adverse to the plaintiffs. The word 
“defendant” by its very definition includes a person from 
or through whom the defendant derives his liability to be sued. 
Therefore the adverse possession of the defendant, referred 
to in the article, necessarily means the adverse possession 
of the defendant himself or of any person from or through 
whom he derived his possession. In the present case the 
defendant did not derive his possessioa from or through the 
sons of Phenku or their mortgagee. Therefose the defendants 


‘are not entitled to add to their own possession the period 


of the possession of the first set of trespassers. In the year 
1897 when the defendants actually obtained possession, the 
plaintiffs had a subsisting title to the property more than 12 
years not having elapsed from the date of their auction 
purchase. It is from the date on which the defendants 
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obtained delivery of possession in execution of the decree 
obtained by them that their possession can be regarded as 
adverse, and, as such possession commenced only in 1897 ; 
they have not been in possession for a period sufficiently long 
to extinguish the plaintiff's rights. The claim is therefore 
not time-barred, and the decision of the learned Judge of 
this Court is correct. We dismiss the appeal with costs. 


x : : Appeal dismissed. 


LACHMAN PRASAD 
versus 
RAM KISHAN* 


Civil Procedure Code (Act V of 1908), O. 20, R. 2—Delivery of judgment 
by successor in ofice— may pronounce ”— not mandatory. 


A Judge fixed a date for delivering judgment, wrote it out and placed 
it upon the record. He was transferred before the date fixed. His 
successor took a different yiew and delivered his own judgment. Held 
that the Judge had jurisdiction to deliver his own judgment. The words 
‘may pronounce’ in O. 20, R. 2 of the Civil Procedure Code, are not mand- 
atory, but the Judge has an option to pronounce the judgment written 
by his predecessor in office. Jn the Goods of Prem Chand, I. L. R., 21 
Cal., 42, approved and followed. 


CIVIL REVISION against the orcer of Udit Narain Sinha, 
Esq., Subordinate Judge of Jhansi. 


The material facts appear from the judgment. 


Peary Lal Banerji, for the appellant. 


Durga Charan Banerji (with him Surrendra Nath Sen), 
for the respondent. 


The judgment of the Court was delivered by 


KNox, J.—The officer who held the post of the Subordi- 
nate Judge of Jhansi, heard an appeal and had inscribed in the 
order sheet that judgment would be delivered on a certain 
date. Further, he wrote out what took the form of a judgment 
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in the case and placed it upon the reccrd. Before the appvint- 
ed day arrived he ceased to be the Subcrdinate Judge of Jhansi. 
His successor in office did not pronounce the j udgment written 
by his predecessor, took a totally different view of the case 
from his predecessor and delivered a judgment contrary to 
that which, it would appear, his predecessor had intended to 
deliver. It is contended before us that the judgment which 
was written but not pronounced by the predecessor should 
have been pronounced by the Judge who succeeded him in 
office. Authority for this contention is based upon the words 
used in Order 20, Rule 2, and it is contended that the words 
“it may pronounce” are mandatory and ieft the successor no 
option but to pronounce the judgmen: which he found upon 
the record. No authority has been given to us for this view. 
On the other hand, we are indebted to the other side who 
referred us to Re Baker, Nicholas v. Baker (1), adopted by 
the Calcutta High Court in the Jz the Goods of Prem Chand 
(2). We agree with the Calcutta High Court as to the meaning - 
to be put upon the word “may,” and dismiss the appeal 
with costs. i 
Appeal dismissed, 


(1) [18901] 44 Ch. D., 262. 
(2) [1894] I. L. R., 21 Cal., 32. 
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KAPIL DEO SINGH 
Versus 


RAM REKHA SINGH AND OTHERS. * 

Civil Procedure Lode (Act V of 1908), Or. 33, R. 1—Inquiry into pauperism 
—Claim for redemption of mortgage—Applicant able to raise money 
upon security of equity of redemption. i À 
The applicant who wished to institute a suit for redemption applied 

to be declared a pauper. The court below holding that he was possessed 

of the equity of redemption of the property in dispute and was there- 
foré not a pauper, dismissed the application. Æeld that the plaintiff 
could have raised money on the equity of redemption and that in trying 
to raise money on the equity of redemption he would not in effect be 
mortgaging his claim. Vedanta v. Perindevamma, I. L. R,3 Mad, 

249, distinguished. 7 

CIVIL REVISION from an order of Munshi Chhajju Mull, 

Subordinate Judge of Ghazipur., 


Application for leave to sue in forma pauperis, The facts 
were these :—The applicant applied for leave to sue as a 
pauper for the redemption of a certain mortgage. He was 
examined and he stated that he had no other property 
excepting that which he was suing to redeem. The court 
fixed a date for enquiry into the alleged pauperism. On the 
date fixed the opposite party put in objections to the effect 
that the applicant was a man of means and not a pauper, 
Neither the applicant nor the opposite party produced any 
evidence. The court made the following order :—“ The 
applicant has, on his own showing, the equity of redemption, 
and there is nothing to show that he cannot obtain money on 
its security. I believe he is not a pauper and dismiss the 
application with costs.” The applicant applied to the High 
Court for revision of this order. i 

Sarat Chandra Chaudhri, (for Satish Chandra Banerji), 
for the applicant—The Subordinate Judge did not enter into 
the merits of the application at all. He rejected it merely on 
the ground that as the applicant could possibly raise funds 

po Civil Rev. No. 64 of 1910, 
164 ° 


Civ. 


1910. 


November 8. 
Knox, J. 
KARAMAT 

Husarn, J. 


Civm. 
IgIo. 
Karr Dro 
SINGH 


Ram REKHA 
SiNnGu.. 


1192 HIGH COURT. [A. L. J. R. 


on the security of his equity of redemption, he was not a 
pauper. But this very equity of redemption was the subject- 
matter of his suit. It has been ruled that a pauper is not- 
obliged to raise funds by mortgaging his claim. 


Vedanta Desikacharyulu v, Perindevamma, [1881] L. L. R. 3, Mad., 
249. 2 

The Subordinate Judge should have made a proper en- 
quiry into the circumstances of the applicant and ascertained 
whether or not he was a pauper within the meening of 
O. 33, R. I, 


- M. L. Appi: (with him Govind Prasad), for the oppo- 
site party .—The Subordinate Judge was right in his opinion. 
The applicant could raise money on the security of his equity 
of redemption, which might be of considerable value. The 
equity of redemption was not the subject-matter of the suit. 
What was sought to be redeemed was the physical property 
itself and not the equity of redemption, which is a right quite 
distinct and separate from the corpus of the property. If the’ 
applicant’s contention were right, then there could be no 
puisne mortgages. 


ooo 


-Then, the case is not cne in which a revision should be 
entertained. There is no question of jurisdiction ; there has 
been no material irregularity. It is not alleged that the 
applicant, tendered any evidence which the court refused to 
entertain or consider. There is no evidence on the record, 
other than the statement of the applicant himself.’ On that 
evidence the court rightly or wrongly came to the conclusion 
that he was not a pauper. Misappraisement of evidence is 
no ground for revision. The case is governed by the ruling 
of 

Kamrakh Nath v. Sundar Nath, [1898] 1. L. R, 20 All., 299, 


which followed the case of 
Chattarpal Singh v. Raja Ram, [1885] I. L. R,7 All, 661, F. B. 


Sarat Chandra Chaudhri, in reply :—In the present case 
the. matter has not at all been gone into as to whether thé 
applicant i is a pauper or not. It is not the petitioner’s plea 
that his evidence has been wrongly disbelieved but that it 
has not been considered at all. The Subordinate Judge does 
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not say that he disbelieved the petitioner’s statement ; if that 
had been the case, then no revision would have lain. A 
revision does lie if the court has failed to deal with the ques- 


tion of the applicants pauperism with reference to the 


definition of a “ pauper”. 


Muhammad Husain v. Ajudhia Prasad, [1888] I. L. R. 10 All., 467, at 
479, ef seg. 


Secretary of State v. Jillo, |1898] I. L. R 21 All, 133, 136. 
The judgment of the Court was delivered by 


Knox, J.—This application is for revision of an order 
passed by the Subordinate Judge of Ghazipur. The Subordi- 
nate Judge had before him an application on the part of the 
petitioner seeking to be permitted to sue zn forma pauperis. 
The Subordinate Judge, as we find from the record, fixed a 
day for receiving whatever evidence the applicant might 
adduce in proof of his pauperism. He examined the appli- 
cant, and it was not shown to us that any evidence tendered 
by the petitioner was rejected by the court unheard. After 
examining the petitioner, the court wrote as follows :— 


“The applicant has on his own showing the equity of re- 
demption, and there is nothing to show that he cannot obtain 
money on its security. I believe he is not a pauper and 


The suit which the petitioner E to institute was a- 
suit asking for redemption of the whole of a certain property. 


set out in the schedule attached to the plaint. On behalf of 
the petitioner we are referred to the case of Vedanta Desika 
Charyulu v. Perindevamima (), and we were asked to hold 
that a person, praying for the relief which the plaintiff sought, 
should not be refused permission to sue in forma pauperis and 
to be left to raise funds by mortgaging his claims. It has, 
however, been pointed out to us by the other side, and we 
accept the contention, that the petitioner in trying to taise 
money upon the equity of redemption would not in effect. bë 


wt 


mortgaging his claim. The equity of redemption in many, 


cases is property of far greater value than the mortgage 
which the person instituting the suit may be seeking to 
redeem, If any obscurity remains in the present case it is 
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the fault of the plaintiff that he did not remove that obscurity. 
There is no right existing to sue zw forma pauperis. It`is an 
exemption from the ordinary rule which he claims from the 
court and the burden of proving the exemption lies upòn the 
person who claims the exemption. We are not satisfied that 
the court was in error when it held that the petitioner had not 
proved his pauperism. As he had not proved his pauperism 
the court was within its jurisdiction in refusing permission. 
We dismiss the application with costs which will include in , 
this Court fees on the higher scale. 
B. K.M. 


Application dismissed, 


BANK QF UPPER INDIA 
Versus eo 
THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL AND.OTHERS. * à 


Cantonment, land in—presumption in respect of such land—Adverse 
possession—Limitation. 





In the beginning of the 19th century one Lieutenant Young having 
built a house to quarter his regiment also appropriated a piece of land 


‘adjoining the same, situated within Cantonment limits and subject to 


Cantonment rules until 1874 when it was made over by the Military 
authorities to the Civil authoritiés. Sixty years had not elapsed since the 
acquisition of the land by the defendant:—He/d that the suit was not 
barred by limitation. l 

A party who builds a house in Cantonments must be taken to have 
derived his title to occupy the land from the Military authorities and that 
their power to make agrant of-it can only be co-extensive with their own 
tenure of the, property and that no assignment by them can subsist 
beyond the. period the land might remain, subject to Cantonment 
regulations. 


Secretary of Stale for India v. Jagan ae rasad, (1884). 
148, referred to. 


First APPEAL from a decree of A. W. R. Cole, Esq., Sub- 
ordinate Judge of -Dehra Dun. 
* F. A. No, 108 of 1908. 


L L. R., 6 All, 
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ve BoE. O'Gonor and Sundar Lal, for the PESER 
W. Wallach, for the respondents. 
` The judgment of the Court was delivered by’ 


STANLEY, C mJ. —In the suit which has given rise to this 
` appeal, „the Secretary of State for India seeks. for a declara- 
tion, of his proprietary right to a plot of land known as No, 
4 Rajpore Road, Dehra Dun, containing 86 odd local bighas. 
He also asks for an assessment of the land to ground rent 
and for the execution of a lease for go years by the defend- 
ants, and in the event of refusa] by the defendants to pay 
the rent when fixed for possession of the lands by their 
ejectment therefrom. The plaintiff further claims a sum 
in, respect of rent from the.26th of December, 1904, to the 
date of the institution of the suit. 


The. main. defence of the defendant Bank is a plea of 
limitation, the allegation of the Bank being thatthe Bank 


and, its. predecessors-in-title have been in adverse, possession. 


of the property for a period.of upwards of 60 years. 


The history of the property takes us back ‘to the-beginning 
of. the 19th century when. an incursion was made into. 
Dehra Dun. and the adjoining territory then belonging to 
the.Raj of Garhwal by the troops of the King of Nepal, and 
this territory was- wrested: from. the Raj. Then followed a 
war between the troops of’ the. British Government and the 
Gurkha troops, with, the result, that the Gurkhas were ultimate- 
ly defeated and.the territory in question was ceded to the 
British Government in the. year. 1816. Portion of the 
territory so,ceded was restored. to the Raj of Garhwal but 
Dehra Dun, was,retained by- Government. About this time a 


young officer, Lieutenant Young, who afterwards attained ` 


the rank of ‘Colonel, raised,a, Gurkha regiment and located 
it in Dehra Dun. A Cantonment was formed which was 
demarcated by pillars which are still standing. Within this 
Cantonment, Lieutenant Young built a louse for himself 
and he appropriated the-piece of ground which is the subject- 
matter of this-litigation. This piece of land is situate within 
the-boundary pillars at the north end of the Cantonment. This 
Cantonment remained under the control of the military autho- 


rities subject to the regulations governing lands in Canton- 
a : 
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ments, until it was made over by the military to the civil autho- 

rities on the 17th of August, 1874. No evidence is forthcoming 

as to the authority under which Lieutenant Young appropriat- 

ed the land in question. It may be presumed that as he taised 

the regiment and formed the Cantonment, he built his house 

and appropriated the land surrounding it without any specific 

authority being given to him for so doing. He was‘a man of 
con siderable ability and force of character as his letters, which 

are on the record, show, and in 1828 he was appointed 
Superintendent of the Doon, He appears to have transferred 
the property to an Assistant Surgeon, named Bruce, prior to 

1843. Bruce in turn transferred his interest to one Lead- 

beater, and on the 28th of January, 1854, the- Administrator-. 
General of Bengal as the Administrator with the will annexed 

of Leadbeater according to his estate, right, title and interest 

therein, and so far as he could or might at law or in equity as 
such Administrator as aforesaid and not further or otherwise 
granted and confirmed into the Rev. John Simms Woodside 

“according to the nature of the premises,” the dwelling house 

with the land belonging thereto, described as being in the 

north end of the Military Cantonments at Dehra Dun and 

formerly the property of Collector Young.” Mr. Woodside 

transferred his interest in the property to Colonel Peter Abbot 

in 1859 and ultimately after divers mesne transfers, the 

defendant-appellant Bank purchased it. 


So long as the property remained in Cantonments, it ap- 
pears to us clear that Colonel Young and his successors in title 
could acquire no title thereto by adverse possession. Colonel 
Young was an officer of Government and Superintendent of the 
Doon, and it must, we think, be presumed that he built the 
house in question and occupied the land adjoining it, subject 
to the regulations governing lands in Cantonments and as 
Government property. In fact, be recognised throughout 
that the property belonged to the Crown. We have on the 
record a letter under his hand when Superintendent of the 
Doon, dated the 22nd of October, 1829, in which he admitted 
that the zemindari or proprietary right in the property was 
vested in Government. In reply to a letter of one Cap- 
tain McMullin, Executive Officer of the “XIth Division, 


i 
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Meerut, he writes, “ I have the honour to inform you that the 
lands in the Cantonments of thë Sermoor Battalion (ze., the 
old .Cantonments) ` are held on the following terms, the 
zemindari or proprietary right being vested in Government : 
Lands farmed to ¢hkikadars and included in the last settle- 
ment and taken. into Cantonments subsequently, 23 pucca 
bighas 16 biswas and 15 biswansis for which Government 
pays Rs. 18. The claim ceases with the existing settlement. 
There are 23 pucca bighas, 16 biswas and 5 biswansis be- 
longing to the myafi lands of Mahart Sarup Das for which 
nothing is paid, no claim having been made. The remaining 
land, that is, 277 bighas pucca, 4 biswas and 10 biswansis is 
Government land.” It is obvious from this letter that Lieute- 
nant Young did not then set up any claim to the absolute owner- 
ship of the property. Solong as that property remained in 
Cantonments, it must be regarded, , we think, as land 
held for Government under Government regulations. If 
this be so, it follows that the plea of the statute of limitation 
must fail, inasmuch’ as the old Cantonments remained 
under military authority up to the 17th August, 1874, when 
the control was handed over to the Civil authorities. From 
that. date up to thé date of the institution of his suit 60 
years have not elapsed. 


The learned Subordinate Judge has very fully dealt with 
the facts of the case in his judgment, and wedo not think it 
necessary to recapitulate them. He found against the 
defendant Bank on ‘the plea of limitation, and we think 
rightly. The case is not unlike that which was the subject 
of decision by STRAIGHT J., in the Secretary of State for India 


v. Jagan Prasad('). In that case it was held that a party 
who built a house in Cantonments must be taken to 


have derived his title to occupy the land for the Military 
Authorities and that their power to make a grant of it 
could only be co-extensive with their own tenure of the 
property, and that no assignment by them could subsist 
beyond the period the land might remain subject to Can- 
tonment regulations. Under the various transfers from Lieu- 
tenant Young and his successors in title the only interest in 
the land which passed was, whatever interest Young possessed, 


(1) [1884 ] IL. R, 6 All, 148. 
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He could not under the circumstances dispose of the absolute. 
interest which belonged to Government. This accounts for 
the guarded “manner in which the Administrator-General of 
Bengal purported to convey the property in the deed of 
transfer of the 28th of January, 1854. He merely granted 
it according to his estate and interest therein, and so far as 
he could at law or equity do so, This being the state of 
things up to the year 1874 when possibly adverse possession 
for the first time might, with some show of reason, be set 
up, the defendant’s plea of limitation must fail, 60 years not 
having elapsed from that year. 

The fairness of the terms upon which a lease is offered 
by the Government to the defendant Bank has not been 
questioned before us. These terms appear to be just and 
reasonable. f 

We accordingly dismiss the appeal with costs including 
fees in this Court on the higher scale. 


We are asked by Mr. O’Conor on behalf of the- defendant 
Bank to fix a time within which the lease should be executed, 
Mr. Wallach, on behalf of the respondent, raises no-objection. 
We think that the lease should be executed within a period 
of two months from this date, and we so direct, 


Appeal dismissed. 


SHEODIHAL SINGH 
Versns : 
BADRI NARAIN AND OTHERS.* 


Agra Tenancy Act (IT of r901), section 198—application of— 
Arrears of rent admitted— Tenancy not denied—Paymont not made to 
any one. 


Section 198 of the Tenancy Act applies to a case where a tenant, 
who has been impleaded by a landlord and who has actually and in good 
faith paid the rent of his holding to some third person, pleads such pay- 
mezt. But it does not apply to the case ofa person who does not deny 
the relationship of landlord and tenant between the plaintiff and himself 
and has not paid the rent to any one on the ground that he has been 
prevented from doing so by a third person who claims it as purchaser 
ofthe share in dispute. 


£S. A. No fsg9 of 1903. 
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SECOND APPEAL from a decree of J. Sanders, Esquire, 
District Judge of Benares, modifying a decree of Munshi 
Shibban Lal; Assistant Collector first class. 


Suit for arrears of rent. 

The court of first instance decreed the suit. 

The lower appellate court modified the decree. 

Plaintiff appealed. 

Satish Chandra Banerji, for the appellant. 

Sunder Lal (for whom Mr. Agarwala), for the respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J.—The sum involved in this appeal is 
gannas and 3 pies, but the learned Vakil on behalf of the 
appellant stated to us that there was an important question 
of principle involved in the appeal and we have heard the 
arguments at very considerable length.. The suit was 
brought under section 102 of Act No. II of 1901, to recover 
arrears of rent amounting to Rs. 1-11-0. The principal defen- 
dant, Ram Das, admitted that the arrears were due but he 
pleaded that one Badri Narain Singh, who was no party to 
the suit, had purchased the share of the property in respect 
of which the arrears had accrued and that Badri Narain 
Singh had prohibited him from making any payment of 
rent. The meaning ofthe defence of Ram Das is that he 
was quite willing to pay his rent, but that he really did not 
know to whom he should pay it ard therefore had not paid 
it, At his own instance, Badri Narain was madea party 
to the suit, The court of first instance decreed the claim, 
and from this decision Badri Narain appealed, the result of 
the appeal being that the learned District Judge modified 
the decree and awarded to Sheodihal, the plaintiff, before 
“he court, I anna 10 pies out of the rent claimed and to Raj 
Narain who was a co-plaintiff,g annas 3 pies. From this 
appellate decree the present appeal has been preferred by 
the plaintiff Sheodihal Singh. The important question of 
principle which we are told is involved in this appeal is, that 
the person who preferred the appeal to the lower appellate 
court is Badri Narain who was nota party to the original 
proceedings but had been placed in the array Qf parties by 
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the court at his own instance. It is contended that an 
intervenor such as he, under the circumstances, has no 
right to appeal, and that therefore the appeal ought not 
to have been entertained. For this contention reliance is 
placed upon section 198 of the N.-W. P. Tenancy Act, 
Act No. IL of rgor,it being contended that the only remedy 
which was open to Badri Narain, was to institute a suit in 
the Civil Court to have his rights established. Th it section 
applies toa case where a tenant, who has been impleaded 
by a landlord and who has actually and in good faith paid 
the rent of his holding to some third person, pleads such 
payment. The court in such case is bound to entertain 
the question of the alleged payment and to inquire into it, 
and if the question is decided in favour of the defendant, 
dismiss the suit. That section has no application to the pre- 
sent case for the simple reason that the defendant, Ram Das, 
did not in this case plead that the relation of landlord and 
tenant did not subsist between the plaintiff and himself; 
and he has not paid to- anybody any portion of the rent of 
the holding which is the subject-matter of the suit. It appears 
to us, therefore, that there is no substance in the question of 
principle- which has been raised, and that the appeal in this 
respect has no force. As regards the important question 
of fact as to whether or not the plaintif is entitled to the 
few annas which is claimed in the appeal, we have read with 
very great care the judgments of the lower courts and 
having given our best consideration to those judgments, 
we see no reason to differ from the conclusion at which thé 
learned District Judge arrived. We therefore dismiss the 
appeal with costs. ; 
Appeal dismissed. 
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MUHAMMAD FAIAZ ALI KHAN 
VEVSUS 
KALLU SINGH AND ANOTHER.* 


Civil Procedure Code (Act XIV of 1882), section 43—Act V of 1908, sch. 
l, O. 2, R. 2— Leave to omit remedies or split causes of action—Pecu- 
niary jurisdiction of Court—Surplus collections made by mortgagee— 
Limitation Act (IX of 1871), sch If, art. ros-—Act XV of 1877, 
section 2, sth. Il, arts. 105, rTo9— Act IX of 1908, sch. I, arts. 105, 
r0g. 


Where a person is entitled to more than one remedy in respect of 


the same cause ofaction, the court from which he should obtain leave 
to omit any of such remedies and bring a subsequent suit in respect 
thereof, is the court before which the original suit. ıs pending, even 


though the amount of the claim reserved'for the subsequent suit be in 
excess of the pecuniary jurisdiction of this court. 


A suit by a mortgagor, after the mortgage has been satisfied, ‘to .re- 
cover surplus collections received by the mortgagee may be brought with- 
in three years from the time when the mortgagor re-enters on the mort- 
gaged property. under art. 105 of the second schedule to the Limitation Acts 
of 1877 and 1908, and there is no restriction as to the way in which the 
mortgagor miy obtain possession. If permission to bring a subse- 
quent suit for surplus profits has been given ın accordance with, section 
43, Act XEV of 1882, or Order 2, Rule 2, Act V of 1908,sch. I.there is no 
conflict between the provisions of art. 105 and those of the section and 
order respectively. Art 109, Limitation Act, does not apply toa suit by a 
mortgagor for surplus collection Ram Din v. Bhup Singh,1. L. R 
30 All., 225, discussed. 


Where the right to recover surplus collections became barred under 


art. 105, sch. Il, Act IX of 1871, the right was not revived by Act XV 
of 1877 | or Act IX of 1908. 


FIRST APPEAL from a decree of Babu Banke Behari Lal, 
Subordinate Judge cf Aligarh. 

Abdul Majid, Ghulam Mu ijtaba and Romyiaradah, for the 
appellant. 

Sundar Lal and Tej Bahadur Sapru, for the respondents. 

_ The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal arises out of a suit brought by 
the plaintiffs-respondents for surplus collections alleged to 
have been received by the defendant as mortgagee of the 
property -of the plaintiffs. The mortgage was made in the 
year 1850 and a redemption suit was instituted in the year 
1905. Before the hearing of the earlier suit an application 
‘was made to the Judge before whom the suit was pending, 
namely, the Munsif of Khirja, for liberty to bring a suit for 
recovery oF Surplus collections. This application was made 
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pursuant to the provisions of section 43 of the Code of Civil 
Procedure of 1882, which corresponds with Order 2, Rule 2 of 
the Code of 1908. The learned Munsif granted the applicant’s 
prayer. The suit for redemption was decreed on the 21st of 
May, 1908, and on the 21st of August ofthe same year the’ 
suit out of which this appeal has arisen was instituted. The 
claim in respect of mesne profits is fora sum of Rs. 5,500.. 


“The court below gave a decree in the plaintiff’s favour, and 


against this decree the present appeal has been preferred. 


Several points have been raised by thelearned Vakil for 


the appellants, with which it is unnecessary for us to deal.’ 


The first and main, contention is, that the suit is not maintain- 
able in view of the fact that the present suit was not cogniz- 
able by the learned Munsif who gave permission to bring the 
suit, the amount of the claim being in excess of his pecuniary 
jurisdiction. It is admitted that the suit for redemption was 
within the cognizance of the Munsif of Khurja and that he 
was competent totry that suit. Butit is said that he was not 
competent to, give the leave which is contemplated by section 
43 of the Code of 1882. That section provides that “a 
person entitled to more than one remedy in respect of the 
same cause of action may sue forallor any of his remedies, 
but ifhe omits, except with the leave of the court obtained 
before the first hearing, to sue for any. of such remedies, he 
shall not afterwards sue for the.remedy- so omitted.” We 
think that this rule contemplated that the leave to bring the 


‘subsequent suit should be obtained from the court before 


which the original suit was pending and that the Munsif of 
Khurja before whom the suit for redemption was pending was 
competent to give leave to bring the later suit. We have 
on the record the order of the Munsif granting that permis- 
sion. It is dated the 12th of May, 1905. So far as we can 
see, no other court was competent to give leave to bring the 
second suit. The suit therefore, out of which this appeal has 
arisen, was not a suit brought contrary to the provisions of 
section 43, but a suit which the plaintiffs were authorised to 
bring under that section, they having obtained the permission 
of the Munsif of Khurja to omit the remedy, in respect of 
which the present suit has been brought, and sue for it there- 
after. There is no force therefore in this contention. 
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The néxt contention addressed to us by the learned Vakil 
for the appellants is that article 109 and not article 105 of sche- 
dule. II to the Limitation Acts of 1908 and 1877, is applicable. 
tothe case. In 187r Act IX of 1871 came into force and in 
article 105, of the second schedule appended to that Act, provi- 
sion was made for the recovery by a mortgagor of surplus col- 
lections received by the mortgagee after the mortgage had-been 
satisfied, the period of limitation being three years from the 
date of the receipt, ze, the receipt of the collections. This 
Act was.in foree up to the passing of Act XV of 1877 which: 
came into operation on the 1st October, 1877. Article 105, 
of the second schedule to that Act prescribed a period of 
three- years’ limitation for a suit for surplus collections, to 
date from the time when the mortgagor re-enters on the 
mortgaged property. The same provision in. regard to 
limitation is contained in article 105 of the recent Act, 
Act IX of 1908. In section 2 to Act XV of 1877, itis 
prescribed that nothing therein contained shall be deemed 
to revive any right to sue, barred under Act 1X of 1871, or 
under any enactment thereby repealed. It has’ been 
contended before us, as we have said, that the article 
applicable to this case is article 1o9.and not article 105 
ofi the Acts of 1877 and 1908, and reliance has been placed 
upon a ruling of a Bench of this Court in the case of Ram 
Din v. Bhup Singh (1). In that case the plaintiffs, who 
were: usufructuary mortgagors, brought a suit for redemp- 
tion.on the ground that the mortgage debt had been satisfied 
from the profits of the mortgaged property. In that suit 
the plaintiffs did not claim. any surplus profits, nor did they 
obtain, as in this case, leave of the court to bring a subse- 
quent suit for surplus profits. It was held by Mr. Justice 
AIKMAN and Mr. Justice KARAMAT HUSAIN, that the 
suit was barred by the provisions of section 43 of the Code 
of Civil Procedure of 1882. Mr. Justice AIKMAN in his 
judgment remarked, “In my opinion this article must not be 
construed’ so as to-conflict with the provisions of section. 43 
of the Code of Civil Procedure and must be deemed to refer, 
to cases im which the mortgagor has got possession of the 
mortgaged property otherwise than by means of a suit for 


(1) I. L. R, 30 All, 225 
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rédemption.” ’ Ini that.casé the suit did confliét with’ the 
provisions of ‘section 43- of the Code of Civil Procedure 
and. therefore is unlike’the suit which is now under considera- 
tion, in which there is no conflict between section 43 of the 
Code of Civil :Procédure. of 1882 and article 105 of the Limita- 
tion Act.. But the learned Judges who decided that case 
go on to’ remark that article 105 must be deemed to refer 
to cases in which the mortgagor has. got possession of the 
mortgaged property otherwise than by ' means of a suit for 
redemption. In the circumstances of that case this is merely 
obiter dictum and- we are not “bound by it. We may say, 
however, that we are unable to accept the dictunr so expressed. 
We are of opinion-that if permission to bring a subsequent 
suit for surplus profits has been given’in accordance with 
section 43 of the former Code of Civil Procedure’ or Order 2, 
Rule 2, of the present Code, there ‘being no conflict between 
the’ provisions of the article and the provisioris of the section 
and order respectively, there is'no reason why article 105 ‘of 
the Limitation Act should not apply as it is expressed in 
terms to.do. .The language of the article. precisely meets the 
case before us. In a suit by a mortgagor after the’ mortgage 
has beeni satisfied, as in this case, a suit to recover surplus 
collections teceived by the mortgagee may be brought with- 
in three years fromthe time when the mortgagor re-enters 
on the mortgaged property. Article 109 does not apply toa 
case of the kind. There is no restriction as to the way in 
which the .mortgagor may obtain possession, and we see no 
grounds for holding as did the learned Judges, in the case 
above referred to, that it only- applies to cases in which the 
mortgagor has obtained possession otherwise than by means 
ofa redemption’ suit. We are of opinion that the suit is 
maintainable and the only article which can apply is article 
105. Artiéle 109 is applicable to a different state of things, 
It contemplates a suit for the profits of immovable property 
belonging to the plaintiff which have been wrongfully received 
by the defendant, ahd not a suit by a montgagor for surplus 


collections. . = 

Another: point has been raised by the learned Vakil for the 
appellants, and that is, that under Act-IX of 1871, limitation 
yan from thé date of the receipt of the surplus collections, and 
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that this provision was i no way affected by the provisions of 
Act XV of 1877, which altered the period from which limitation 
began to run, As we have said, section 2 of the Act of 1877 
prescribes that nothing therein contained should revive: any 
right which had been barred under the-earlier statutes. -We 
think that this contention is well ‘founded and that the 
plaintiffs are not entitled to recover surplus profits which 
were received prior to. the Ist of October, 1874. To this’ex- 
tent the argument addressed to us must prevail. The learned 
Adyocate and Vakil for the respective parties have calculated 
what sum should be allowed in respect of the surplus ‘collec- 
tions for the period prior to the, Ist of October, 1874, and 
they are agieed that Rs. 500 represents the amount of the 
surplus collections for that period. — 

These are the only matters which have been discussed 
before us. We allow the’appeal in so far that we reduce the 
amount decreed to the plaintiffs by a°sum of Rs. 500. In 
other respects the decree of the court below’ will stand. 
We direct that the parties shall pay and . receive ‘costs in 
proportion to failure and success in both courts, - Costs in this 


Court will include fees on the higher scale. reg 7 
2 ; pog Appeal allowed. 


MATHURA DAS AND ANOTHER 
versus 

MOHAN LAL* , 
Lezse— Covenant against stocking grass—Breach of covenant by lessee— 
Damage by fire to lessor—Compensation—Evidence—Burden of proof. 
„Upon a lease of a house, the lessee covenanted not to store grass in 
avy part of it. He did so, however. The house was subsequently burnt 
down, but there was nothing to show that the ftre was due to the breach of 
the undertaking and was the natural result of the storing of the hay. 
Heid that for the breach of the contract the lessee was liable to any 
damage which was caused thereby, 7.¢. which naturally flowed from the 
breach, or which the parties knew was likely to result from the bieach. 
Heid further that the lessor having failed to establish that any damage was 
Sustained by him by reason of any act of the‘ lessee, he was not entitled to 
any compensation for the damage caused by the fire.” , 
SECOND APPEAL from a decree of J. C., Smith; Esq., Dis- 
trict Judge of Jhansi, confirming a decree of Babu Udit Narain 

Singh, Subordinate Judge. 
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S. A. Haidar and Haribans Sahai, for the appellants, 
Sundar Lal, for the respondent. 
The judgment of the Court was delivered by 


STANLEY, C. J.—The defendants in this case took a lease 
of a house in the city of Jhansi from the plaintiff, on the 14th of 
October, 1907, on a monthly rent of Rs. 6-4-0. It has been 
found by the courts below that the defendants gave an under- 
taking to the plaintiff that they would not store grass in any 
part of the house. Contrary to their undertaking they did store 
some grass in one of the rooms. The house was burnt down 
and considerable damage thereby caused to the plaintiff. In 
respect of this damage he brought the suit out of which this 
appeal has arisen and claimed a sum of Rs. 2,200 as compensa- 
tion for the loss which he had sustained by reason of the fire. 
The lower appellate court found as a fact, and this finding 
we are bound to accept in second appeal, that it was not 
known how the fire originated. The learned Judge observés 
that it may have been due to the carelessness of the appellants 
or their servants, or it may have been caused by some mis- 
chievous or malicious person from outside. In view of this 
finding the defendants are not shown to have caused the fire 
though they were undoubtedly guilty of a breach of the under- 
taking which they entered into, not to store hay in any part 
of the house. For,the breach of their contract they are liable 
to any damage which was caused thereby, that is, damage which 
naturally flowed from the breach or which the parties knew, 
was likely to result from the breach. Now in this case it can- 
not be said that the burning down of the house was due 
to the breach of the contract of the defendants. If there had 
been a finding that the fire was due to the breach of the 
undertaking and was the natural result of the storing of the 
hay, the case would have been otherwise. As it is, the 
plaintiff has failed to establish that any damage was sustained 
by him by reason of any act of the defendants, In view of 
this we must allow the appeal. We set aside the decrees 
of both the lower courts, and dismiss the plaintiffs suit with 
costs in all courts, including fees in this Court on the higher 
ao Appeal decreed 
The End of Vol, VI, 
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Acceferation— 
See Hindu Law— Widow's estate ... see eee 645 
Acknowledgment— Zy one of two morigagees, 
See Limitation Act, section 19 s. was s. 847 
—— — Of wife. 
See Mahomedan Law—Legitimacy we we 579 
Admissibility —Sv/atentent made to Police Officer. 
See Criminal Procedure Code, section 162... a. 468 
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Non-payuent of profits by some co-sharers to 
others—Sutt by co-shwsers for ther share of profits. 

Where certain co-sharers withheld from other co-sharers 
the payment of their shares of the profits of the shamlut 
land, but there was no evidence of adverse claim or :epudia- 
tion of the title of the plaintiffs, ZeZd that the claim of the 

. plaintiffs was not time-barred. A 

Semble—There 1s no distinction between the case ofa 
Jambardar and the case of co-sharers making collections for 
the whole co-parcenary body. Co-sharers who make collec- 
tion for themselves and other co-sharers are in the same 
position as regards the amounts collected as a lambardar. 
The appropriation of profits by one co-sharer cannot be 
‘regarded as notice to other+co-sharers that their title was 
repudiated. 

AR CHARAN v BINDA ais “ie we 298 
Agent— Power fo regrster— Pi esentation. 
See Registration Act, section 33... acs ne 
Agra Tenancy Act (11 of 1901), Local —Co-sharer—Posttion of, 
an relation to sir— Pi oper rent—Farza rate. 

.A co-sharer cultivating a portion of land in the village as 
his sz cannot be regaided as a tenant of the co-parcenary 
body but he holds the land at a proper rate of rent, and 
when accounts are taken between the parties they should 
not be taken with reference to a farsi rate of rent. 

The admission by the plaintiffs Revenue Agent as to the 
proper rate of rent 1s binding on the plaintiff and he cannot 
subsequently resile from that admission. 
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PAGE. 
Agra Tenancy Act (H of 1901), Local —conéd. 
sections 10, 20— 
Usufructuary mortgage of sir lands—Possession not deli- 
vered to morigagee—Situt io recover possession, not main- 
tatnuble—\n pari delicto potior est conditio defendentis— 
Indian Contract Act (IX of 1872), section 65. 
A usnfructuary mortgage of six lands was made to the 
plaintiff. Possession was not delivered to him. Ina suit by 
him either to recover possession or to recover mortgage 
money and damages by sale of the property 
Held that the plaintiff was not entitled either to recover 
physical possession of the property or to get a 1efund of the 
money he had paid, but that he could get rent assessed on 
the ex-proprietary tenure. 
Murlidhar v. Pem Raj, \. L. Rọ, 22 All, 205, followed . 
Sijibhai Laidas v. Nagji Gulab, 11 Bom. L Rep., 693, 
distinguished. 
Deras Ral v, RAM KHELAWAN RAI T see 330, 


— c —________section 22RA of 
succession to occupancy holding—Right of succession open- ` 
ing ont before the Tenancy Act—Indigent daughter— 
Right of iffluent daughter postponed— Hindu law. a 
Where an occupancy tenant died before the coming into 

operation of the Tenancy Act, leaving two daughters, one 

indigent and the other rich, and was succeeded by the 
former, 4e'd that the rich daughter was entitled to inherit 

the holding upon the death of the indigent daughter in pie- 

ference to the latter’s son ; the right, having been acquired 

on the death of father, was merely postponed duning the 

hte-time of the poor daughter. 


DULARI v. MUL CHAND ; ve. 293 


— —— section 76 (1)—Crops | 
or other products—fJasmine and Bela Plants— Whether 
included in section. 
Jasmine and ée/a plants come within the category of 
standing crop or other ungatheied product within the mean- 
ing of section 76 of the Agra ‘lenancy Act. 
RAM PRASAD BHAGAT v. SUBA RAI waa we 397 


—— section 95 —lired rate 
Tenancy recorded in daughter -in-law's nume—Suit in Civil 
Court—/ur isdiction. 

Section 95 of the Tenancy Act applies only to suits 
between landloids and tenants. Where a father-in-law by 
an application to the Revenue Court got his predeceased 
sows widow's name recorded along with his own as a fixed’ 
rate tenant and died intestate, 4e/d that the Civil Court could 
entertain a suit by the 1eversioners for possession of the 
fixed rate tenancy. : 


ene 











KALI CHARAN v MUSAMMAT UTMI sik ve 658 
— — section 150. 

See Jurisdiction—Civil and Revenue Court ... ve 818 
Se m sections 164, 165— 








Difference between. 
See Civil Procedure Code, 1882, section 43... ss 


— ——— section i 67—Sxi? for 
cjeciment— Closs of tenancy determined—Subsequent suit 
in Civil Couri—Not maintainable. : 
In a suit for ejectment of the defendant on the ground that 
the wag a tenant-at-will, the Revenue Court decided that he 
was a tenant at fixed rate The present suit was brought in 
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the Civil Court for ejectment of the defendant on the ground 
that he was a trespasser. eld that the Revenue Court 
having determined the nature of the defendants tenancy 
and the class to which he belonged, a suit in the Civil Court 
could not be maintained. 


MAHARAJA VIZIANAGRAM V. CHHANGO KURMI se gss 


—_——-——. — sections.176, 177— 
Dismissal of suit for default by Rent Couri— Decree or 
order—wNot appealable—Code of Civil Procedure (XIV of 
1582), section 2. 

The Tenaney Act confers no right of appeal from an order, 

Hence, where in a suit for profits in the Rent Court, the suit 

was struck off the file for default of appearance, Ae/d that the 

order was not appealable. 

KARANPAL SINGH v. BHIMMA MAL T a 246 


——— section 198—Appii- 
cation of—Ariears of rent admitted—Tenancy not demed— 
Payment not made to any one, 

Section 198 of the Tenancy Act applies’ to a case where a 
tenant, who has been impleaded by a landlord and who has -~ 
actually and in good faith paid the rent of his holding to 
some third person, pleads such payment: But it does not- - 
apply to the case of a person who does not deny the relation- 
ship of Jandlord and tenant between the plaintiff and himself 
and has not paid the rent to any one on the ground that he 

' has been prevented from doing so by a third person who 

claims it as purchaser of the share in disputes 


SHEODIHAL SINGH v. BADRI NARAIN oes ee. 1198 


—————— section 201 (3)— 
“ shall presume”—Presumption—whether rebuttable, 


Held STANLEY, C. J. {and GRIFFIN, J., (TUDBALL, J., 
dissenting), that a presumption ıs a logical assumption that 
a thing is tue until disproved. The expression ‘shall 
presume’ in section 201 (3) does not make the presumption 
conclusive and irrebuttable. ‘The Kevenue Courts therefore 
are competent to go behind the entry in the record of rights. 
Dil Kunwar v. Udai Ram, 29 All, 148 ; Bechan Singh v. 
Karan Singh, 30 Al, 447 ; Dhanka v. Umran Singh, [1907] 
A. W. N, 43; Barware Lal v. Niadar, 29 All, 158 ; Govind 
r, Saheb Ram, 31 All, 257; Bhawani Singh v. Dilawar 
Khan, 31 All, 253, referred to. 
Held, TOUDBALL, J, that the presumption mentioned in 
clause 3, section 201 of the Agra Tenancy Act, is one which 
is rebuttable only in a Civil Court and not in a Revenue 
Court. The Revenue Court cannot, therefore, go behind 
the entries in the Khewat. 
WaRIS ALI KHAN v. PARSHOTAM NARAIN, F. B. oe 682 
L section 202—/ica of 
possesston— Tenancy not alleged—effect of. 3 
Held, that where the defendant simply alleges that 
he is in possession of the land in suit as 2 tenant but does--- 
not allege that he is a tenant of the plaintiff, the Civil Court 
need not require the defendant to institute a suit in the _. 
Revenue Court as directed by section 202, Agra Tenancy 
Act. n 
RIKHAI Ral v. SHEOPUJAN SINGH e vee 960 


——= — er 
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Ajmere Land and Revenue Regulations —Regulation 11 of 1877, 


Section gi—Usufructuary mortgage-—Proprietary rights, 

losing o1 parting with —Ex-pr oprietary tenant. 

Per RICH\RDS, J —A usufructuary mortgagor by placing 
the usufructuary mortgagee in possession temporarily loses 
his proprietary rights within the meaning of section 41 of 
Regulation 11 of 1877 of the Ajmere Code. The mortgagor 
who before the mortgage was and since the mortgage 
remains in cultivation of lands is an occupaney tenant in 
respect to those lands. 

Per KARAMAT HUSAIN, J.—An owner of a holding who 
makes a usufructuary mortgage of his holding does not lose or 
part with his proprietary rights, either temporatily o1 per ma- 
nently within the meaning: of Regulation IL of 1877 of the 
Ajmere Code and does not become an exproprietary tenant 
of his £Audkashtin that land. 

Held further that where a mortgagor in the mortgage deed 
promises to make over possession of the mortgaged property 
(which is his, 44udbasht) to the mortgagee, section 41 of 
the Ajmere Land and Revenue Regulations does not apply. 

Rules of Interpretation of statutes discussed. 

NEMI CHAND v. GANESH M i 


Alienation — 


See Hindu Law—Debt R sia 


Amendment of plaint—New defendant— Limitation. 


On January 25, 1895, the respondents as executors of a 
Shebait of a debottar estate, who had died on January 29, 
1894, brought the suit to recover a sum of money alleged to 
be due to the deceased in his capacity as.Shedu?, either from 
the debottar estate or trom the principal defendant, the 
appellant, personally The instrument by which the endow- 
ment had been made was a will, which provided for the 
order, of *succession to the „office of Shebart among the 
testatoi’s own descendants, and all the surviving descen- 
dants of that testator were made defendants, of whom the 
appellant, who had been appointed Receiver of the debottar 
estate, was sued both in his capacity of Receiver and in his 
personal capacity. Under an order of the High Court 
remanding the suit, the prayer of the plaint was amended 
six years after the date of death of the Sheba’ so as to 
raise directly the question as to the right to the office 
of Skedatt, and the representation of the dehottar estate. 
The Courts in India held that the appellant must be consi- 
dered to be the Shedazt, and, as such, the proper person 
to 1epresent the debottar estate. : 

Held, that the amendment directed by the High Court 
did not alter the character of the suit, and no new defendant 
was brought on the record; that the period of limitation was 
the period of 6 years from the date of the Skebai?’s death, 
and that the suit, therefore, was instituted in time. 

PEAREY MOHAN v. NARENDRA Nath, P. C. 


Apostacy—Efect of — 


See Mahomedan Law—Apostacy 


Appeal—4 ward. 








——e 
E 





See Civil Procedure Code, 1908—sections 104, 154 
Against one deci ee— 
See Res judicata wee 
Arbitration award. 
See Civil Procedure Code, 1608, sch, II, section 16, 
From order. 
See Agra Tenancy Act, sections 176, 177 
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—- —-Order imposing fine for Contempt. | 
See Civil Procedure Code, 1882, section 170 ... 1152 
Partiton—Preliminary decree—Final decree- Appeal 
against preliminary decree after final decree—Not main- 
tainable. 
Where in a suit for partition a final decree his been made, 
and the preliminary deciee only is appealed against, Ze/d 
that the correctness of that decree cannot be challenged 
without an appeal against the final decree also. 
Mackenzie v. Nar Singh Sahai, [1909] I. L. R, 36 Cal., 
762, followed. Umankunwari v Jarbandhan, [1909] 1. L. R., 
30 All., 479, distinguished. 
Kuriva MAL v. BISHAMBHAR DAS 210 
See Land Revenue Act, section 117 553 
——— Sanction pending— 
See sanction to prosecute 647 
Appellate Court— Power of. : 
See Criminal Procedure Code, section 106 we G10 
Two decrees, one Judgment—Res judicata—rule 
applicable to. 
See Civil Procedure Code, 1908, section 11 we 861 
Arbitration Award—Reference by Tahsildar—Ultra viies. 
In a mutation case the parties made an application to the 
Tahsildar, who was a Magistrate of second class stating 
that they would be bound by the award of one P. The 
Tahsildar made a reference to arbitration. e/d that the 
Tahsildar had no power to make the reference and the 
award not having been made on private reference was «lira 
vires 
MATHURA PRASAD v. GANGA RAM 69 
See Civil Procedure Code, 1908, Sch. II. 
—— Signing otherwise than as witnesses. 
See Stamp Act, section 62 a, sei we -180 
Arms Act (Xt of 1878), section 4—Hmpty cartridge case— 
Amimunition, 
Empty cartridge case is ammunition as defined by section 
4 of the Arms Act, the possession of which is an offence. 
King-Emperor v. Ibrahim, 7 Bom., L. R., 4, followed 
BaLDEO SINGH v. K. E. 102 
Arrest — Resistance to— 
See Indian Penal Code, section 186 . 1174 
Attaching Creditor— Right to Cont: ibution. 
See Contribution sue 409 
Attorney— Presentation for registration by. 
See Registration Act, section 33 157 
Ballavacharya Gosains. 
See Hingu Law—Succession wes 430 


Bengal, N.-W. P. and Assam Civil Courts Act—Sec. rg—Munsif 
passing a decree for over Rs. 1,000—Suit valued at Rs. 1,000. 

The pecuniary jurisdiction of a Court is, ordinarily speak- 

ing, determined by the value stated by the plaintiff in his 

plaint and such jurisdiction is not ousted by the court 

finding that a decree for a sum exceeding the limits of its 
pecuniary jurisdiction should be given to the plaintiff. Where 

a suit for redemption of a mortgage and recovery of rents 
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and profits valued at less than a thousand rupees was 
brought in the Munsifs Court, Ze/d that the Munsif could 
passa décree awarding more than a thousand rupees to the 
plaintiff Madho Das v. Ramji Patak, L L. Rẹ 16 All, 
286, followed. Gopal Singh v. Indra Coomar, 13 C. W. N. 
493, dissented from. 

SUDARSHAN DAS SHASTRI v RaM PRASAD 963 


Appellate Court. 
Where a suit for sale on foot of a mortgage was valued 
, at Rs. 1,945, but the plaintiff prayed for the redemption of 

prior mortgages and for a.decree, for the consolidated 
amount, exceeding Rs. 15,000, and the Court granted hima 
decree in terms thereof in the event of the mortgagor’s _ - 
default, conditional upon his making good the deficiency in 
court fees, and the deficiency was made up, #e/d that the 
proper appellate Jorum was the High Court, and not the 
District Judge. 

SRI RAMAN LALJI v. DESRAJ Fe a 203 


Benga! Regulation (VI of 1825), section 2—Fine imposed by 
jont Magistrate—legalty of- Criminal Procedure Code 
(Act V of 1898), section 435— Power of Sessions fudge to 
make reference. 

It is only the Collector who can take action and impose 
a fine under the Bengal Regulation VI of 1825. Where the 
District Magistrate made over a proceeding under- the 
Bengal Regulation to the Court of the Joint Magistrate, Aeld 
that the Joint Magistrate had no jurisdiction to, proceed 
under section 2 of the Regulation. 

Where under such circumstances the Joint Magistrate 
proceeded with the proceedings under section 2 of the 
Regulation V1 of 1825, which he had no jurisdiction to do, 
held that as he dealt with the case as a Magistrate, the 
Sessions Judge could take action under section 435, Criminal 
Procedure Code. 


MUHAMMAD ALUM v. K.-E. we oa ve 983 
Breach of covenant— 

See Lease ... Sen dene ane see 1205 
Burden of Proof 

See Lease—Breach of covenant ... : eee °T 205 

See Negotiable Instruments Act, section 98 .. vee BIS 
Bye-Laws— Modifying Railways Act. 

See Railways Act, section 75 606 


Cantonment, Land in—Presumption in “respect of “such land—~ 

Adverse possesston—Limitation. 

In the beginning of the rgth century one Lieutenant Young 
having built a house to quarter his regiment also appropriat- 
ed a piece of land adjoining the same, situated within Can- 
tonment limits and subject to Cantonment rules until 1874 
when it was made over by the Military authorities to the 
Civil authorities Sixty years had not elapsed since the 
acquisition of the land by the defendant :—/ve/d that the 
suit was not barred by limitation. 

A party who builds a house in Cantonments must he taken 
to have derived his title to occupy the land from the Military 
authorities and that their power to make a grant of it can 
only be co-extensive with their own tenure of the property 
and that no assignment by them can subsist beyond the 
period the land might remain subject to Cantonment Regula- 
tions. ? 
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Secretary of State for India v. Jagan Py asad, (1884). I. L. 
R., 6 All, 148, referred to. 
BANK OF UPPER INDIA v. THE SECRETARY OF STATE 
FOR INDIA IN COUNCIL wae soe vee 1194 


Cause of action. 
See Hindu Law—Inheritance—Samanodaks and Bandhus, 802 


Civil Procedure Code—Chunge in effect. 
See Court Fees Act, section 7 ads 546 


———— ——(Act XIV of 1882), section 9— Right 
to hoist a flag—No exclusive privilege—Sut of civil 
nature. 

Plaintiff in the suit’ claimed a declaration that he was 
entitled to hoist certain flag and that the defendant had no 
right to interfere with it. Healleged that the defendant had 
pulled ıt down and carried it away. Æeld that the plaintiff 
was only vindicating a common law right and was entitled 
to maintain the action inasmuch as he did not claim any 
exclusive privilege. Chunnu Dat v. Babi Nandan,7 A. L. J. 
R., 529, distinguished. 


RAJA SHAH v. HUSAIN SHAH sca ... 830 


——— —Res 
judicata —Order refusing to file an award—Subsequent suit 
to enforce the award. 

An applıcation was made to file an award and the question 
of misconduct of the arbitiators was heard and decided in 
that proceeding and an order was made refusing to file the 
award. Ina subsequent suit for enfoicihg the award the 
same question was raised. eld that the issue as to mis- 
conduct of the arbitrators was decidedina proceeding 
which was not a suit within the meaning of section 13 of the 
Code of Civil Procedure and the decision on the said issue 
could not operate as res judicata. Bholav. Govind Dayal, 6 
All, 186; Katik Ram v, Babu Lal, A. W. N., 1904, p. 2343 
Basant Lal v. Kunji Lal, 28 All., 21, followed. 


KUNJI LAL v. DURGA PRASAD... sis vee 425 


———-—— section 13 —Res- 
judicata—Redemption—second suit for—Conartional decree 

in the first surt not given effect to. 

Where a mortgagor brings a suit for redemption and 
obtains a conditional decree but omits to fulfil the condition 
imposed upon him, he is not debarred from bringing a 
second suit for redemption unless the decree lays down that 
if he fails to fulfil these conditions the propeity will be sold 
or he will be debarred of all his rights to redeem. 

NAKTA RAM v. CHIRANJI LAL à . eee 185 


EA S Ia ae es a eg 13, 43-- 
Moritgage—Two simple mortgages—Sutt on first mortgage 
—Secont mortgagee not impleaded—Part of hypothecated 
property sold—Second suit for sale of remainder not barred 
against second mortgagee. 

Wheie there are two simple mortgages on certain pré-" ` 
perty, in a suit upon the first mortgage, the second mort- 
gagee should be impleaded m order to give him an oppoitu- 

. nity to redeem that mortgage. If he is not so impleaded and 

a decree is obtained and a sale held in execution of the 
decree, the auction purchaser may not be competent to 
maintain an action. eyectment agaist ‘the second mort- 
gagee, if the latter ıs in possession. Buta person interested 
in the first mortgage is not precluded from bringing a second 
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Civil Procedure Code (Act XIV of 1882)—(conid. 


——. 











suit for the sale ofa part of the mortgaged property, for the 
sale of which a proper decree has not been passed against 
the second mortgagee, The object of the suit is to afford to 
the latter an opportunity to1edeem this property from the 
first mortgage, and neither section 13, nor section 43, Civil 
Procedure Code, 1882, is a bar to this suit, inasmuch as the 
second mortgagee was not a party to the first suit. 
MUSAMMAT SHAMDEI v. BALJIT SINGH 


— —-—— section 30— 
Parties—Persons having the same interest ın one cause 

Section 30 of the Code of Civil Procedure, 1882, 1s an 
enabling section and does not debar some of the members 
of a community from maintaining a suit in their own right 

Hence where two persons belonging to the Lodh com- 
munity alleging interference with their rights brought a sut 
for a declaration that a chaupa/ mortgaged by the mukaddam 
of the community belonged to the entire community and that 
the latter alone had no power to make the mortgage, Ae/d 
that the suit was maintainable. Lufaryab Aliv. Bakhtawar 
Singh I. L. R, 5 All., 497 ; Barju Lal v. Butak Lal, I. L. R., 
24 Cal., 315, approved... 

GULB4 v. BASANTA 











eee woe 


— section 43—-Suit 
to set aside a gift by Hindu widow—Second suit after 
widows death. : 

A bindu reveisioner during the life-time of the female in 
possession of some property sued to have a deed of gift in 
respect of part of the property set aside. Æeld that a sub- 
sequent suit by him after that female’s death for recovery 
of the possession of the property was not baired by section 
43 of Act XIV of 1882. 

KANAHIA RAM v. ANRI T as cgi 


See section 13 aye ar — ia 
section 43—First 
suit for settlement of accounts and profits against co-sharer 
—Second suit for profits against the same defendant as 
lambardar -Agra Tenancy Act (£1 of 1901, local), sections 
164, 165. p 
The plaintiff brought two suits against the same defendant. 
One suit was for settlement of accounts under section 165, 
Tenancy Act against the defendant in his capacity as co-sharer 
and the other was for share of profits under section 164 ın the 
defendant’s capacity as lambardar. eld that the suits 
were of different descriptions and the causes ofaction for 
the two suits were not the same inasmuch as the legislature 
by enacting sections 164 and 165, Tenancy Act, contemplated 
two classes of suits. The second suit was not therefore 
barred by section 43 of Act XIV of 1882. 

CHUNNO LAL v. PARBHU DIAL eee tee 
section 43— 

Transfer by Hindu widow—Suit for portion of property 

decreed—Suit for ansther portion against another defendant 

who was not a party to the first suit. 

R died leaving two daughters, M and C. On C’s death M 
became entitled to the whole property. Under an agreement 
M gave 7) annas share in the whole property to one K, who 
disputéd M’s right. K’s heirs transferred a portion to S, the 
defendant. After M’s death, her sons brought a suit against 
k’s heits for possession of property given to K’by M and 
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Civil Proeedure Gode (Act XIV of 1882) —condd, E 
obtained `a decree. They then brought a. second suit for 
possession of the property purchased by S from representa- 
tives of K. eld that the suit was not barred by the provisions 
of section 43, Civil Procedure-Code, 1882. In order that the 
section may apply not only must both suits arise out of the 
same cause of action but they must be between the same 
parties or between parties under whom they or any of them 

claim . 

GOBIND KRISHNA NARAIN v. SIRAJ-UN-NISSA oes 
— section 43— 

Portion of claim—Intentional omission—Act V of 1908, 

O. 2, R. 2 (2). 

A right which a litigant possesses without knowing or 
having known that he possesses it cannot be regarded asa 
“portion of his claim,” within the meaning of section 43 of 
Act XIV of 1882. 

G, who was the tenant of a holding, died, leaving a mother 
anda daughter, both of the same name. The plaintiff sued 
the m»ther as representing G, for arrears of rent for 1313 

- Fasli and obtained an ex parte decree In respect of the year 
1314 he sued the daughter and obtained a decree. The 
decree in respect of 1313 was set aside and at the rehearing 
the daughter was made a party. lt was found that at the 
time the plaintif brought the suit in respect of 1314 he was 
not aware that the daughter was the tenant in 1313. Æeld 
that the plaintiff having no knowledge, when he brought 
his suit in respect of «314, that the daughter was the tenant 
in 1313, could not be said to have omitted to sue in respect 
of the year and the suit for 1314 was not barred by the pro- 

visions of O. 2, R., (2) of Act V of 1908. i 

BATUL KUAR v. MUNNI LAL... ... ei e. 738 

- —~section 43—Act 
» Vof 1908 O. 2 R. 2—Leave to omit remedies or split causes 

of action—Pecuniary Jurisdiction—Surplus collections 

made by mortgagee. 

Where a'person is entitled to more than ‘one remedy in 
respect of the same cause of action, the court from which he 
should obtain leave to omit any of such remedies and bring 
a subsequent’ suit in respect thereof is the court before 
which the original suit is pending, even though the amount 
of the claim reserved forthe subsequent suit be in excess of 
the pecuniary jurisdiction of this court. 

MUHAMMAD FataAz ALI KHAN v. KALLU SINGH _... 1201 
section 82—Szdstitut- 

ed service — Defendant keeping vut of the way. 

Where a deféndant to a suit could not bè found at his 
usual place of 1esidence and there was none to accept. 
service of summons on his behalf and the process server 

-> upon the third attempt to affect personal service affixed the 
summons upon: the-door of the house, Acéd, that the defen- 
dant under the circumstances must-be deemed to be keeping 
out of the way andthe service as effected was sufficient. 

ABBAS HUSAIN v. ASHFAQ AHMAD: Hi 5 

-sections 111, 216, 

58 6—Set-of—Claitm to— When allowed. 

A plea of set-off is available where the claims on both 
sides are in respect of liquidated debts which can readily 
and without difficulty be ascertained, and not only’ when a 
sum of money is found due to the plaintiff. 

GOsWAMI CHANDRA DEOJI v. DURGAPADA BHATTA- 
CHARYA fen A sete 55) | wee ase vee 105 
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Civil Procedure Code (Act XIV of 1882)—conid. 


——sections 1€8, 591— 
Ex paite decree affirmed in appeai— Application to set it 
astde—Jurisdiction— Challenged in appeal against final 
decree. ~ 
When a decree originally passed by the court of first 

instance is affirmed ın appeal the decree of the appellate 

court becomes the decree in.the cause, and the court of first 
instance has no jurisdiction to entertain an application to 
set aside that decree. 

A decree passed ex parte against one of the defendants was 
affirmed on appeal of the defendants who had appeared 
On the application of the defendant who had not appeared 
the court of first instance set aside the decree. /ve/d that 
the court acted stra vires and the appellate court could set 
it aside when an appeal was filed against the final decree, 
the orders 1eferred to in section 591 of the Code of Civil 
Procedure, 1882, being orders which the court has jurisdic- 
tion to make but in making which it commits an error or 
regularity. Dhana: Sardar v. Tarak Nath, 5 Indian cases, 
525, 1eferred to. 

PALAKDHARI RAI v. MANKARAN Ral 


—— —————— sectlon 170—Appeal 
—Order imposing fine for contempt— Property sold. - 
Money pard before confirmation—Jurisdiction. 
No appeal lies from an order refusing to confirm a sale 
held by the court to realise a fine imposed by ıt for contempt 
under section 170 of the Civil Procedure Code, 1882. 
The court has power to refuse to confirm the sale if the 
fine and costs are paid in by the person guilty of contempt. 
BADRI PRAS\D-v. TEJ SINGH... 


ae ; 
sections 215A, 21 














ó. 








See Principal and Agent 3 EF 
— ——— — section 216. 
See sectiqn III 











——. —— section 230 ~— Abate- 
ment of appeal—Calculation of time 

An appellant died while his appeal was pending in the 
Higb Court. The High Court made an onder to the effect 
that the appeal had abated and that the respondent was 
entitled to his costs. 

Held that the order was in effect an order confiiming the 
decree of the lower court and the decree-holder was entitled 
to the benefit of twelve years’ limitation calculated from the 
decree of the appellate court. Fazal Husain v. Kaz Baha- 
dur, I. L. R., 20 All., 124, distinguished. Mahomed Mehdi 
Bella y Mohini Kanta, I.L R, 34 Cal, 874. followed. 

SAIYAD MUHAMMAD RAZI v. KARBALAI BIBI see 
Sa section 234-—Aindu 

Law—/Joint family— Decree obtained against uncle executed 

against nephews—Succession by survivorship —Nephews 

not the legal repr esentatives— Application bad—Limitition 

Act (XV of 1877), at. 170—Appheation against persons 

not the legal representatives. 

- In an application for execution of a simple money decree 
against the nephew of a deceased judgment-debtor it was 
held that the deciee should not be executed inasmuch as the 
property sought to be‘attached was the joint family property 
to which the nephews succeeded by right of survivorship. 
A second application was then made against the nephews 
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Civil Procedure Code (Act XIV of 1882)—contd. 

and the widow of the deceased for attachment and sale of 
property alleged to be the self-acquired property of the judg- 
ment-debtor. Held that the nephews were not the legal 
representatives of the deceased for the purposes of execu- 
tion of the decree and that the execution proceedings taken 
against them were consequently bad. Weeruppa v. Rama- 
swami Atyar, 27 Mad., 106, referred to. 

ffeld further that the nephews: not being the legal represent- 
atives of the judgment-debtor, the execution proceedings 
taken against them weie bad and could not keep the decree 
alive as against the widow who was the legal representative 
of the deceased judgment-d‘btor Rawinnujy Sewak Singh v. 
Fingu Lal, 3 All., 517, Gopal v. Har Prasad, A. W. N., 1892. 
241; Hori v, Sambhaji, 12 Bom., 427, distinguished, 

JANENDRA NATH Basu v. RANI NEHALO Bist 


————_- sections 244, 283— 
Property attached in execution of decree—Property pur- 
chased while under attachiment— Decree set aside— Separ ate 
suit maintainable—Representative, 

Where property is purchased during the continuance ot 
an attachment, but the decree in pursuance of which that 
attachment was made ıs subsequently set aside, eld that 
everything done in pursuance of that decree comes to an end 
and the purchaser cannot be said tobea purchaser pending 
a subsisting attachment so as to be the representative of the 
original judgment-debtor within the meaning of section 244 
of the Code of Civil Procedure, 1882. 

GHAFFOOR-UD-DIN v {{/AMID HUSAIN 


section 244— Decree, 





execution of—Interpi elation, na 

Section 244 of the Code of Civil Procedure, 1882, pie- 
supposes a decree enforceable by the decree holder against 
a person between whom and the decree-holder the question 
has arisen, and does not apply to a qnestion arising between 
a decree-holder and a person against whom there is no 
decree to be executed. Kalka Prasady. Basant Ram, I. L. 
R., 23 All, 346, followed. i 

Hence, where in a suit for sale upon a mortgage a person 
was mpleaded as defendant against whom no relief was 
claimed, /e/d that a subsequent suit for redemption by him 
we not barred by section 244, Code of Civil Procedure, 
1882. 

SHEO PARGAS SINGH v. NAWAB SINGH iis vee 

——_—_—— — —— sections 257, 258. 
See Limitation Act, art. 179 (4)... ag I maak 
—_—— 8 ection 283. 
See section 244 Sss wee ote 
— -~——— section 308. 
See. Civil Procedure Code, 1908, O. 21, R. 89... 
———__ —__—_____ ————_--——— section 310A 
See Limitation Act, 1877, art. 13 ive eae 
—— section 316—Guer- 

antee of title~Cwwil Procedure Code, 1908, section 65— 

Alteration of law. 

A court acting under section 316 does not guarantee title, 
All that it does is to convey the right, utle and interest m 
the property of the parties to the suit before it. So fai as 
the parties are concerned, it guarantees that the ejudgment- 
debtor shall not recover back the property sold and-that 
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from the date entered in the certificate the purchaser becomes 
entitled to whatever interest the judgment-debtor was possess- 
ed ofon the date of sale. 

Section 65 of Act V of 1g08 has altered the law. - 

HASAN ALI v. MIAN JAN an Th aS 
— section 317— Pur- 

chase by decree-holder without leave—Sefendant a benami- 

dar—Siuit for recovery of money mantatnability of—Suit 
for money had and received. 

The plaintiffs put up certain property of their mdgment- 
debtor to sale. They applied for leave to bid but the court 
refused the application. They then, according to the finding 
of the court, purchased the property in the name of the 
defendant whe promised to convey itto them. Upon the 
defendant’s refusal to convey, they brought this suit for 
specific performance of the contract of sale or in the alteina- 
tive for recovery of the money advanced. The first relijiel 
was subsequently withdrawn. eld that the money could not 
be recovered as money lent as in fact no money was lent. 
Held further that even if the suit could be treated asa suit for 
money received by the defendant for the plaintiffs, the plain- 
tiffs could not succeed except by showing that the defendant 
made the purchase on their behalf. Such a suit being 
prohibited by section 317 of the Code of Civil Procedure, 
1882, was not maintainable. 

RAGHUNANDAN Lat v. MaTRU MAL 














——-—— section 317—Pur- 








895 


chase by one decree-holiter in his name—Suit by other | 


for declaration of right— Application of section. 

The object of section 317, Civil Procedure Code, is to put 
an end to enami purchases and to check the practice of what 
are known as dexami purchases. When one of the two decree- 
holders ptichased the property in his own name a suit by the 
other for a declaration that the property was purchased for 
both the decree-holders was not barred by section 317, 

NAIPAL SONAR v. SHEO NARAIN SONAR 


— section 325— 
Alienate—meaning of— Will, whether an alienation, 

The word alienate in section 325A, Civil Procedure Code, was 
used gus dem generis with the words preceding, viz., mortgage 
charge and lease, and contemplates a tiansfer which would 
have present effect and not a demise which can only have 
operation after the death of the testator. A judgment-debtor, 











therefore, in respect of whose property the Collector could 


perform all powers or duties conferied or imposed upon him 
by sections 322—325, could make a will jn respect of such 
property. i 
MUHAMMAD SAYEED v. MUHAMMAD ISMAIL = 

——— section 368— 
Deceased defendants kepresentatiues nal brought on record 
— Decree against defendant who was dead and others— 
Decree tnaivisible—Abatement of entire suit. 








During the pendency in the High Court ofan appeal in| 


a pre-emption suit one of the respondents died and his 
representatives were not brought on the record within limita- 
tion. Judgment was passed against the respondents in 
ignorance of his death. Execution was applied for, by the 
successful appellant and was allowed as against the surviving 
respondents ; j 
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Heid that the decree being one for pre-emption in 
which possession of the entire property might have been 
taken in execution, and the representatives of one respondent 
not having been” brought on the 1ecord, the cause of action 
did not’ survive as against the remaining respondents. 
Rajchunder Sen v. Ganga Das Seal, 1. L. R, 31 Cal, 487, P. 
C, relied upon. medad Ali v. Jagan Lal, 1. L. R, 17 All, 
478, distinguished. 

IMAM-UD-DIN v. SADARAT RAIL a ah 

————_——- section 37 5— 

Compromise likely to give trouble—Powers of court to re- 

cord. 

A court cannot disregard a compromise merely because 
it sees that the working vut of the compromise ıs likely to 
give trouble. A lawful compromise arrived at by the parties 
must be recorded by the court which must pass a decree in 

"accordance therewith. A court has power to determine 

whether a compromise has been arrived at, and it is not 

bound to disregard itifany of the parties resiles from it. 

Appasami v Varadachari, 19 Mad., 419 ; Samibaiv Premji, 

' 20 Bom., 304; Bro oaurabh v. Ramanath, 24 Cal, 1908, 
referred to and followed. 

KHURSHED ALI v. WAZIR-UN-NISSA as -. 778 
——— section 396— 
Srii jor partition—Preliminary decree in plaintif s favour 
— Resistance to Commissioners—Refusal of plaintifs appii- 
cation for re-issue of Commission—Courts power. 

Where the court of first instance, in a suit for partition, 
made a preliminary decree, partially in the plaintiffs favour 
but the plaintiff resisted the Commissioner appointed by the 
court and objected to his preparing a plan for the partition 
and the court thereafter refused the plaintiff's application for 
the re-issue of the Commission and entirely dismissed the 
suit, the court below having in appeal upheld the order of 
dismissal, /e¢d that as the court of first instance had passed 
a preliminary decree decreeing a part of the plaintiffs 
claim, ithad no authority to nullify that decree by totally 
dismissing that suitand that underthe circumstances the 
court ought to have acceded to the request of the plaintiff to 
re-issue the Commisgion and to have seen that the order was 
obeyed. : 

2  MASUM-UN-NISSA v, LATIFAN  . . TA 

= ——-— section 42 4—Go- 

vernment officer—Assaull and use of insulting lunguage— 

Notice, if necessary—Damuages. . 

Where a public officer employs insulting language to and 
assaults his subordinate, he is not entitled to such notice for 
any action ofhis, as is required by section 424, Code of Civil 
Procedure, 1882. 

If a public officer exceeds his rights and uses defamatory 
language which is actionable, or assaults or beats a subotdi- 
nate, heis responsible in damages as any ordinary person 
would be liable. 

MUMTAZ HUSAIN v. LEWIS ee eee +. 501 

-miO 578. 

See section 591 ar Pers aS wee 675 

—_—-—— section 583— 
Restitutivn—Mesne profits—Jurisdiction to restore all such 
benefits 2s the party seeking restitution is deprived of. 

-Itis the legal effect ofa decree of reveisal thatthe party 
against whom the decree was given is to have restitution 
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ofall that he has been deprived of under it. A court of 
appeal does not necessarily enter mto the question whether 
a decree, it is aboutto reverse, has been executed or not. 
Hence, where a mortgagee was deprived of possession of the 
property comprised in his mortgage 1m execution of a decree 
for rélemption passed by the Subordinate Judge, but the 
High Court subsequently modified that decree by raising the 
amount payable by the mortgagor and the mortgagor failed 
to pay the ‘ncreased amount, whereupon the mortgagee 
made an application to the Subordinate Judge for restitution 
of possession and for mesne profits, /e/d that the Subordinate 
Judge had jurisdiction, not only to make restitution by res- 
toring possession but. also to award mesne profits, although 
the decree of the High Court did not specifically provide 
for mesne profits. = 


PaRBHU Diyab v., ALL AHMAD T 


—— —— section 584— 
Custom —Evidence— Tenant occupving house in abadi— 
Rights of such a tenant—Seont Appeal. 


Whether or not a custom prevails whereby tenants ot 
houses are empowered to sell the materials of their houses 
and the sites of the houses so long as the houses are stand- 
ing is to some extent a question of law. The High Court, in 
second appeal, has jurisdiction to consider the evidence 
given in supportof such acustom and determine whether 
or not that evidence is sufficient in point of law.to establish 
acustom. Hashim Aliy. Abdul Rahman, 1. L. R, 28 Al, 
698 ; Ram Bilas v. Lal Bahadur, I. L. R , 30 All, 311, F. B., 
followed. ` 


Where, the tenants of .a certain village sold the sites of 
their houses alleging a custom that they had a right to do 
so by virtue ofa local custom and the zamindar sued to 
have those sale-deeds cancelled, and thelower court found 

- onthe evidence that the custom did prevail, -4e/d that the 
court below was right in the conclusion to which .it had 


i 




















come. : 
GIRRAJ SINGH v. HARGOBIND SAHAT PA e.. 36 
—— — ——— section 586. 
See section 111 = tak nae TE eee 105 
~ —— ---—sections 578,591 


— Order by a court without jurisdicton—Subseguent pro- 
ceedings null and void- High Cou:ts power to interfere in 
second appeal aguinst final decree. j 


Suit for profits in the Revenue Court. The suit was originally 
dismissed for default and an application to restore it was 
also’ dismissed. The appellate court restored the case and 
remanded it for trial on the merits. The court of first instance 
then decreed the suit on the merts. ln second appeal, ALSTON, 
J., reversed the decree‘on the ground that the District Judge 
had no jurisdiction to hear an appeal from an order dismiss-. 
Ing an application to restore a case. 


ffeld that when a court did something which by statute 
it was enacted should not be done,the doing of the thing 
was ult7@ vires and illegal. The order of remand passed by 
the District Judge setting aside an order refusing to rehear 
an appeal being an order passed without jurisdiction, all 
yocetdings subsequent thereto were y//ra vires and illegal, 
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PER CuRtAM.—Section 591, Code of Civil Procedure, 
deals with orders which the court had jurisdiction to make, 
but in the making of which the court had committed an error 
or irregularity. The section does not refer to orders passed 
by’a court without jurisdiction. 
BAIJNATH SINGH v. GAJRAJ SINGH we. 675 


— section 591. 
See section 108 aia see . 598 


— ceh. 20— Receiver 
See Insolvency Act, clause 21 wae RA wes 357 


——— —_ ——- Change in—effect of. 
See Court Fees Act, section7 ... 


Act Vof 1908, section 2(11)—Zegal 
representative—Reversioner fo a Hindu widow—Sut 
instituted in her life-time. 

On the death of a Hindu heiress, after institution ofa suit 
for recovery of possession of property belonging to the last 
male owner, the reversionary heir of such male owner is her 
legal representative according to the definition of that term 
in section 2 (11), Code of Civil Procednre, for the purpose of 
prosecuting the suit. 

RIKHAI RAI v. SHEOPLJAN SINGH 


ection 9S rit 
for declaration and injunction—Right to perform Ram 

Lila—Not connected with shrine cr teniple—Office—Volun- 

tary payments—Suit of civil nature. 

The plaintiff, a minor, sued for a declaration that he had 
the right to hold a certain Ram Lila and claimed an injunc- 
tion to restrain the defendant from interfering with that right. 
It was admitted that the Lila used to be held by means of 

r voluntary subscriptions of the Hindu community. The 
expenses of the Ram Lila used to be paid out of these subs- 
criptions, and the balance was appropriated by the plaintiff. 
eld that the suit was not maintainable under the provisions 

_ of section 9, Code of Civil Piocedure, 1908, the pageants not 
being connected wtih any temple, shrine or sacred spot, and 
the plaintiff not holding any office or receiving any emolu- 
ments. TZholappalu v. Venkata, 19 Mad., 62; Srinavasa v. 
Tiruvengada, 11 Mad., 450, and Aur Lall v. Jeorathan, 1862, 
S. D. A, 314, referred to and discussed. 
CHUNNU Dat VYAS. BABU NANDAN 


———— : section 11—Res 
judicata— Two suits—One judgment, but two decrees—Ap- 
peal against one decree— tinalrty of the other decree 
The Code of Civil Precedure requires a separate judg- 
ment and decree for each suit or appeal and two or more 
deciees cannot be challenged by one appeal. 

A decree unless it be a decree which is a nullity by reason 
of, for example, fraud, cannot be superseded except it be 
upon appeal in the regular course. 

An appellate court ts bound to apply the rule of res 
judicata even though the decision plead:d in bar is the 
decision of an inferior court, provided that that court was 
competent to decide the case. 

Whiere, therefore, two suits were tried together and dis- 
posed of by one judgment, and a decree was passed in 
each suit, but an appeal was preferred against the decree 
in one of the suits only, 4e/d that the appeal would be barred 
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by the other decree which stood unreversed and was binding 
upon the appellant. Chayu v. Sheo Sah a, 11887; 1. L R., 10 
All, 123. Batkishan v Kishan Lal, |1888] 1. L.R, 11 AU, 
148 Ram Lal v. Chhab Nath, [18901 L E R. 12 All, 578, 
approved and followed. Damodar Das v. Sheo Ram Das, 
[1907] I. L. R., 29 AIL, 730, overruled. 

ZAHARIA v. DIBIA, F. R. we 


— +. ___.___..__ ge ct ion 33— 





~ and-the lands adj 





Effect of Previous order in execution—Res judicata. 
Where a decree has been interpreted in a particular sense 
as between the parties that interpretation has the force of 
res-judicata and the subsequent amendment of the law has 
“no effect on this question. 
THE COLLECTOR OF SHAHJAHANPUR v. KUNJ BEHARI 
Lab aes te aoe 





ong wot 
——_—__——————_—— section 48—De- 

cree for Sale upon mortgage passed before rg08—No curtail- 

ment of right to exesute—Application of section—Netros- 

pective effect—Statutes A 

The right to enforce the execution of a decree is a sub- 
stantive right. That right cannot be lost without an express 
provision of law to that effect. 
~ A decree for sale of mortgaged property was passed while 
Act XIV of 1882 was in force. Twelve years expired but 
the decree was not satisfied In the meantime Act V of 
1908 was passed, section 48 of which was made applicable 
to all decrees. //e/d that the decree passed before the pass- 
ing of that Act could be executed more than 12 years after 
the date it was passed No statute shall be so construed as 
to have a retrospective operation unless such a constiuc- 
tion appears very clearly in the ters of the Act or arises 
by necessary and distinct implication. Statutes are to be 
construed as operating only on cases or facts which come 
into existence after they are passed. 

KOUNSILLA v..ISHRI SINGH 


—_—_ sections 92, 93 
— Permission of Legal Remembrancer—Suit for declaration 
that property wakf—Mukomedan Law. 

The plaintiffs without permission of the Legal Remem- 
brancer brought a suit for declaration that a certain ldgah 
and the lands adjoining were wakf propeity. The court 
below found the property in dispute to be endowed proper- 
.ty. eld that the plaintiffs were entitled to maintain “the 
suit, as they were Mahomedans resident in the district, and 
had a right to frequent and use the mosque for devotion 
joining were appurtenant to the mosque. 
Zafaryab Ali v. Bakhtawar Singh, 5 All., 497 ; Jawahra v. 
Akbar Husain,7 All, 178, followed. © Wajid Ahi v. Dianat- 
Ullah, 1. L. Ra 8 AIL, 31, distinguished. 

MUHAMMAD ALAM v. AKBAR” HUSAIN 


~ sections 104, 
154—/nterprelation of Statutes—Ketrospectiue efeci— 
Appeal—Order refusing to file m award— Award made in 

t909— Application in 1908. 

The Code of Civil Procedure, 1882, granted no appeal to a 
higher tribunal from an order refusing an application to have 
an award made a rule of court, but the Code of 1908, does 
grant sech an appeal, vide s. tog (f) Where, therefore, 
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an application was made on the 19th September, 1908, to 
make an award a rule of court, and the application was 
rejected on the 18th June, 1909, Held that the provisions 
neither of section 154 nor of section 104 of the Code applied 
and the appeal was not maintainable. 
A court will not ascribe retrospective effect to new laws ` 
affecting rights unless by express words or necessary im- 
plication it appears that such was the intention of the legisla- 
ture. Phillips v. Eyre, L. R., 6 Q. B., 23, followed. 
GAJRAJ LAL v. RAMDIN Lan... ... 1070 


—— section 115— 
Order granting an ipplication to sue in forma pauperis— 
Revision. 


An order of a Subordinate Judge granting an application 
to sue in formu pauperis cannot be revised. 
MALIK-MUHAMMAD AYUB v. MALIK MUHAMMAD MAH- 
MOOD ... cod See a we 741 


— sectio 154. 
See section 104 














—— 0. 2, R. 2— 
See Civil Procedure Code, 1882, section 48 ... a J201 











Delivery of judgment by successor in office—“ may 
pronounce” —not mandatory. - 


A Judge fixed a date for delivering judgment, wrote it 
out and placed it upon the record. He was transferred before 
the date fixed. His successor took a different view and 
delivered his own judgment. e/d, thatthe Judge had 
jurisdiction to deliver his own judgment. The words ‘may 
pronounce’ in O..20, R 2 of the Civil Procedure Code, are 
not mandatory, but the judge has an option to pronounce 
the judgment written by his predecessor in office. 7 zhe 
Goods of Prem Chand, I L. R., 12 Cal, 842, approved and 
followed. 

Lacuman PRASAD v. ‘Ram KISHAN... wee ... 1189 
——— ~ ~ 0 21, Fules 18, 
19, 20—Setting off of decree for simple money against 

decree for recovery of money by enforcement of charge— 
. Procedure salutary. 











A court is competent to set off a simple decree for recovery 
of money against a decree for recovery of money by enforce- 
ment of a charge The procedure of setting off of decreesin -> 
this way is very salutary procedure. 


Nacar MAL v. Ram CHAND . 1179 


— 0. 21, R 89— 

Forfeiture of deposit— Auction purchaser — Refund of pur- 

chase-money—Act XIV of 1882, section 208. 

The Code of 1908 gives a discretion to the court whether 
to forfeit the deposit made by an auction-purchaser which 
the Code of 1882 did not. “So where an auction-purchaser 
applied to get a refund ofthe purchase-money deposited in 

' court as required by Order 21, Rule 84, upon the sale having 
been set aside upon an application made by the judgment- 
debtor under Order 21, Rule 89, the balance due by him not 
having been paid, and the court below refused the applica- 
tion on the ground that the deposit had been forfeited to 
Government in consequence of the auction-pumhaser’s 
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default, Ae/d that in this case it would have been a proper 
exercise of discretion by the lower court to have refunded 
the deposit. 

MATHURA PRASAD PANDE v. GAURI SHANKAR Das... 


—— 0.33, R. 1— 

Inguty into pauperism— Claim for redemption of morigage 
Applicant able to raise money upon security of equety of 

redemption. 

‘The applicant who wished to institute a_suit for redemp- 
tion applied to he declared a pauper. The court below 
holding that he was possessed of the’equity of redemption 
of the property in dispute and was therefore not a pauper, 
dismissed the application, Ae/d, that the pluntiff could 
have raised money on the equity of :elemption and that in 
trying to raise money on the equity of redemption he would 
not ii effect be mortgaging his claim. Vedanta v. Perin- 
devamma, I.L R., 3 Mad . 249, distinguished. 

Karts DEO Singu v. Ram REKHA Since... i 

o — 0. 34, R L 
Usufinctunry mortgnge—Possession not given to mort- 
gcee—Suit for possession compromised— Morlgngee faking 
simple money decree—Sale of mortgaged property. 

Where a usufructuary mortgagee not having obtained 
possession brought asut therefor, but consented to take a 
simple money-decree instead, Ae/d that he was entitled in 
execution of the consent decree to bring the mortgaged 
property to sale. 

Aladho Prasad v. Bai) Nath, [1905] A. W.N. 152; Hem 
Bany Behart Gir, 1. L Ra 28 All, 58; Marcingh Das v. 
Munna, 6 A.L.J Rp731 distinguished, Raz Kashi Pershad 
Singh v. Babu Dhulecp Nurain Sahu, R C.W. N., 264, 
followed ın principle. 

GANESH SINGH 7. DEBI SINGH.. ths oe 
—— ——___—_——_0. 39, R 1L— 

“ Wrongfully sold in execution of a decree” —Tentporary 
injunciion. 

By using the words “wrongfully sold in execution of a 
decree” the Legislature intended that an injunction might 
be granted when property, which the claimant claimed to be 
his, was in danger of being sotd in execution of a decree 
against ‘another person or even agamst himself Zø the 
matter of Chundo Ribi, I L. R, 26 All.,-314, overruled. 

ABDULLA KHAN v. BANKE LAL, F B. wee Ses 
—— schedule H— Drs- 

putes relating to waki proper ty— Public charity— Reference 

to arbitration— Fring of aw n d—Pre: ogatiwe of the Crown. 

Where a wakf is created-for charitable objects it is the pre- 
1ogative of the Crown to protect the property, the subject- 
matter of the gift. If, therefore, a dispute relates to the suc- 
cession to the /ew/ist (trusteeship) of such wakf property, 
the dispute ıs such as cannot be settled by reference to 
arbitration and a court has consequently no jurisdictiou,to 
entertam an application for filing the award in court. A 
paity has no power to refer to arbitration a matter which is 
not purely of a civil character. Mahadeo Par sad V. Bindeshri 
Parsad, l. L R, 30 All., 137, applied. 

An arbitrator is a tribunal chosen by the consent of par- 
ties and unless the law allows such parties to choose such a 
tribunal in respect of certain classes of cases they have 
no pover to do so. 

IBRAHIM KHAN v. AHMED SAEED KHAN os on 
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— Schedule Il, section 1—Award 
— Reference by parties interested— Defendant who did not 
appear not joining- Whether reference valid. 

A suit was brought against several persons, one of whom 
was a minor. An official of the court was appointed guardi- 
an ad /item for the minor defendant, but he did mot put in 
an appearance. Tle parties with the exception of the said 

` minor applied to the court to refer the matters in dispute to 
arbitration. The reference was made and an award was 
given by the arbitrators, whereby the minor was exempted 
from the plaintıfPs claim. Objections being taken to the 
awaid, keld that the minos, not having put m an appearance, 
nor contested the suit, was nota person interested in the 
matters which were referred to arbitration, within the mean- 
ing of section 1,schedule [I of the Code of Civil Procedure, 
and his not joining in the reference did not invalidate it. 
Pitam Maly. Sadiq Ah Khan, I. L. R., 24 All, 229, applied. 


























TuHak Das v. KeSRAB DEO aes z ... 807 
Section 16— 
Refusal of arbitrator to sign award—Legality of awara— 
Decree passed on such award— Appeal. 
Held that no appeal lies from the decree of a court passed 
in accordance with an award in a case where five arbi- 
trators were nominated and two of the arbitrators appointed 
by one party 1efused to sign it, but no misconduct was 
alleged against the umpire and the other two aibitrators who 
did sign it. 
KAMTA PRASAD v. JODHA SINGH ... ie we 890 
Co-habitation. ; 
See Mahomedan Law—Legitimacy ar we 579 
Common land—Rights i 
See Lambardar and Co-sharer_... sas m 827 
Complaint— Telegram. 
See Penal Code, section ZII wi age a. 618 
See Criminal Procedure Code, section 250... oe 743 
Compromise— Embodied in decree. 
See Registiation Act, section 17... ee .. 206 
Compromise decree—Agreement in, 
See Limitation Act, 1877, article 61 eee as 585 
Conjugal rights— Restitution of 
See apostacy tee eas wee vee 959 
Construction of Statutes. ) i 
See Ajmere Land Revente Regulation, section 4I  ... 370 
See Civil Procedure Code, 1908, sections 104, 154 ... 1070 
See Criminal Procedure Code, section 162... ... 468 
See Civil Procedure Code, 1908, section 48... 1, 420 
—_——__—_—— —Execution of decree 
See Stamp Act,—section 62 .. 180 


Contract Act {IX of 1872), section 16—Aieh sate of interest— 

, Debtors under arrest—iemporary 1 elease—Dominating 
the will of debtor. 

Appellants were under arrest for non-payment of, Govern- 

ment revenue. They obtained a temporary release from the 
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tahsildar to go to the respondent to borrow money and agreed 
to pay 374 per cent. compound interest. The fact of their 
arrest was known to the respondent. The family property 
was mortgaged as security. //eld that the creditor was in a 
position to dominate the willof the debtor and that the bargain 
was an unconscionable one. Déanifial Dus v. Maneshar 
Bakhsh Singh, 28 All, 570; Satish Chandra Giri v. Hem 
Chandra, 29 Cal., 823; Madho Singh v. Kashi Ram, 9 Al, 
228, referred to, 


BaLDEO SINGH v. BuLAKI Das 


——section 16—Jundebtedness of mort- 
gagors—No undue influence— Dominating the will of debtor. 


A mortgagor, before the mortgage, was indebted to the 
mortgagees. He executed the mortgage promising to pay 
compound interest at 24 per cent. with half yearly rests. 
Held that in the absence of any specal circumstances from 
which an inference of undue influence could be drawn the 
previous indebtedness alone could not be said to have placed 
the mortgagees in a position to dominate the will of the mort- 
gagor Sundur Kuer v. Rai Sham Krishen, 1. L. R, 34 
Cal., 150, P. C., referred to. 


MEGH RAJ v. GANGA BAKSH ; Sis 


——————— sections 16 (3), 19—Unconscion- 
able bargain—High rate of interest—Undue influence— 
presumption of—Unfair dealing. 


The court’s power to interfere with contracts of loan where 
a high rate of interest has been charged though the security 
is good, is limited to the provisions of section 16, Indian 
Contract Act. Unlessitis found that the lender was in a 
position to dominate the will of the borrower, when the con- 
tract was entered into, the presumption of undue influence 
will not arre within the meaning of clause 3, section 16 of the 
Act, even if having regard to the security the interest is exces- 
sive, Balkishan Das v. Madin Lal, -A, W, N., 1907, 55, 
distinguished. 


Per TUDBALL, J.—Unless ina case there is unfair dealing, 
the couit must enforce the contract made by the parties. 
MEGH Raj v. HARGYAN wet 


——— section 16—ẸỌndue influence—no 
plea of— Whether Court justified in reducing interest. 

Itis only under section 16 of the Contract Act thata court 
has powei to interfere witha contract entered into by the 


parties. That section is cnly hmited to contracts induced by 
undue influence. 














The provisions of section 16 
where the lender is in a positi 
borrower, and it is onl 
arises that a transaction 


of the Cantract Act apply only 
on to dominate the. will of the 
y in such cases that a presumption 
was induced by undue influence. 

In a case where the defendants pleaded that the rate of 
interest was very high but did not make any allegation of 
undue influence, and the court below; on the view that it 
could interfere with a bargain as unconsciorable even in the 
absence of undue influence or penal clauses, reduced the 
interest, Ae/d@ that the court below was not justified in reduc- 
ing the interest. 


DEBPSABAI v. GANGA SAHAI 


tee ret ese 
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— section 24— Unlawful agreement— 

Separable from lawful. 

By a compromise the defendant agreed to sell his property 
in lieu of a debt to the plaintiff and to relinquish his ex- 
proprietary holding in his favour, and the plaintiff accepted 
the compiomise. The court below passed a decree in 
terms of the compromise. Ae/d that the compromise was 
lawful except ın respect of the agreement for the relmquish- 
ment of the ex-proprietary holding, and the parties having 
treated the different parts of the compromise as separable 
and having acted upon them, the compromise, so far as 
it related to cther matters, was lawful. 

KHURSHED ALI v. WAZIR-UN-NISSA 5 . 778 


—— section 30— Wnrngering contraci— 

Principal and agent— Liability of agent. 

An agent who has paid losses on a wagering contract 
on behalf of his principal ıs entitled to recover it from the 
latter. Where hundis were drawn up in favour of the 
plaintiff ın consideration of money paid on behalf of defend- 
ants on a wagering contract, /e/d that the consideration 
was not illegal within the meaning of the provisions of 
section 30 of the Contract Act. Sfzbho Mal v. Lachman 
Das, 23 All., 165, followed. S 

JAGAT NARAIN v. SRI KISHAN DAS din we 1146 


— section 45—Application of. 

Section 45 of the Indian Contract Act does not apply to 

a suit for recovery of a debt due to a partnership firm. 
UGAR SEN v. LAKHMI CHAND 

















G we 759 
- section 65. 
See Agra Tenancy Act, section 10 ... s res 330 
— m section 68—Necessaries—meaning 


0 

Fue term “ necessaries ” in section 68 of the Contract Act 
is comprehensive and is not confined to the necessaries of 
the person of the infant himself but extend to necessaries 
provided for other members of his family. 

NANDAN PRASAD v. AJODHIA PRASAD, F. B. aye 2AE 


—— section 74—Mortigage— Provision 
for higher rate of interest ın default of punctual payment— 
Lower rate otherwise— Penalty. 

If a mortgagee stipulate for a higher rate of interest 
in default of punctual payment he must reserve the higher 
rate as payable under the mortgage and provide for its 
reduction in case of punctual payment, and if he do so he 
will be entitled to recover the higher rate. But he cannot 
effect his object by reserving the lower rate and then fixing 
a higher rate in case of non-payment of the lower rate at the 
appointed time, such an agreement being considered in the 
nature ofa penalty. 

Hence, where a mortgage-deed provided for interest the 
rate of Rs. 2 per cent. per mensem, but further provided that 
in the event of the. interest being putctually paid, the rate of 
Rs 1-4-0 per cent. per mensem would be accepted, and no 

~undue influence or fraud is proved to have’been resorted to 
in the matter of getting the rate of interest, Ae/d that the 
provision was not by way ofa penalty and the mortgagee was 
entitled to get mterest at the higher rate by reason of the 
mortgagor’s default. $ 


e 
KUTUB-UD-DIN AHMAD Y. BASHIR-UD-DIN 


on we 394 
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Contribution—Right to—Discharging a common burden—Attach- 


ing creditor—Payiment by a purchaser—Gratuitous pay- 

ment. 

The right of contribution arises when two or more persons 
are liable to discharge a common burden. A creditor who 
before judgment attaches the property of the judgment- 
debtor does not acquire any lien or charge on the property. 
Where, therefore, a portion of the attached property is 
purchased by a third person who pays up the amount due to 
the attaching creditor the payment 1s gratuitous and he does 


not acquire any right of contribution. Mot: Lalv. Karr abul-. 


din, 1. L. R.,25 Cal., 179; Percock v. Madan Gopal,i.L R. 
29 Cal, 428 ; Miller v. Lakhimuni Devi, 1. L. R., 28 Cal., 419, 
referred to. 

SAHU LALTA PRASAD v. ZAHUR-UD-DIN S 
Suit for maintainability of decree for costs—Some 

defendants not contesting suit—No exemption—Liability 

inter se. 

Before a plaintiff can obtain contribution in respect ofa 
decree for costs, he must show that some equity exists 
between him and his co-judgment-debtors making the latter 
liable to contribution. A suit was brought against several 
persons amongst whom were included the plaintiff and 
defendant to the present suit The suit was dismissed in 
appeal, neither the plaintiff nor the defendant who were made 
pro forma defendants contested the claim. A decree for 
costs was made against all the defendants including parties 
to the present suit. The costs were recovered from the 
plaintiff to the present suit. In a suit by the plaintiff against 
the defendant for contribution it was eld that the sut was 
not maintainable. a - 

MULLA SINGH v. JAGGANNATH SINGH sia sis 





Copyright Act (XX of 1847), sections 7, 12—{njringement a 


Court 


Lahore—Defendant a resident of Lahore—Demand for 
surrender at Aligarh—Jurisdiction of the Court at Aligarh 
to entertain suit 

A sutt for infringement of copyright can be brought only 
in the court within the local limits of whose jurisdiction the 
cause of action arises or the court within whose limits the 
defendant resides. 

The defendant, a resident of Lahore, printed a book in 
which the plaintiff alleged he had a copyright The plaintiff 
resided at Aligarh, where he instituted a suit for damages. 
Heid that the cause ofaction arose at Lahore and the court 
at Aligarh had no jurisdiction to entertain the suit. 

Section 12 of the Indian Copyright Act, 1847, does not 
require a person in possession of pirated copies of a book to 
deliver them to the proprietor of the copyright at any place 
selected by the latter. The place of residence of the person 
making the demand is besides the question. 

Semble—Section 12 of the Copyright Act applies as much 
to the innocent possessor of a pirated copy as to the printer 
and publisher in possession of a whole edition of pirated 
copies of a book, and the same duty is cast upon both. 

Ram KISHUN v. PEAREY LAL ..! c Ni 
Fees Act (VII of 1870), section 7—Scheduls 17, clauses 

3 ¢--sull for dissolution of partnership—Preliminary 

dect ee—Appeal against—Ad valorem fee—Change in Civil 

Procedure Code—effect of. 

ln an appeal from a decree passed ina suit for the dissolu- 
tion of partnership, whether the appeal be from the prelimi- 


409 @ 


720 


923 
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Court Fees Act (VII of 1 870)—concld. 


nary or the final decree, the amount of fee payable is to be 
computed according to the amotint at which the relief sought 
- is valued inthe memorandum _ of appeal. - 
The change in the present Civil Procedure Code, making 
an appeal against a preliminary decree compulsory, does not 
_ in any way affect the matter of court fees. 
BHOLA NATH—IN THE MATTER OF 5 


— section 7—Suit for sale partly 
aecreed—Certain share exentpted—Objections by mortgagee 
asking for sale of exempted shise—ad valorem jee. 

A suit was brought for recovery of money by sale ofa 
shares of a mortgagor’s rights. The court passed a decree 
for sale of only 734 shares. The defendant appealed and 
the plaintiff accepting the correctness of the amount found 
due, preferred objectionsand for a declaration that the re- 
maining 33 shares were also liable. He valued the appeal 
at Rs. 800, the value of the property. e/d that there was 
a consequential relief in his demand, viz., a prayer for sale of 
property and the plaintiff was liable to pay ad urlorem fee on 
the amount at which he valued the property. K esavarup v. 
Kotta Redda, 1. L. R., 30 Mad., 96, followed 

KHACHERA V. KHARAG SINGH ... “ee sos 
— section £1 —Valuation of suit— 
Execution of decree—Defictiency made good—A | ppellate 
Jurisdiction. 

So long as there has been no order accepted by the plain- 

, tiffto make good the deficiency, the original value placed by 
the plaintiff must be taken as the value of the suit for the 
purpose of regulating the jurisdiction of the appellate court ; 

- but when there has been such an order made and accepted 
by the plaintiff, from that moment the value of the suit must 
be taken as being in accordance with the fee actually paid by 
the plaintiff. 

Ijjat-ulla Bhuyan v. Chandra Mohan Banerjee, 1. L R, 34 
Cal., 954, F. B., followed. Madho Das v. Ramji Patak, L L. 
R, 16 All., 236, distinguished. : 

Sri RAMANLALJI v. DESRAJ 


Criminaľ Procedure Code, {Act V of 1898)—Swreties for good 
behaviour—Sureties living ten miles wway—Friends of 
accuseda— Whether proper sureties. 

Unnecessary difficulties should not be thrown in the way of 
people required to give security. Where a man is called 
upon to produce persons who would be sureties for him and 
he produces them. /e/d that-they should not be rejected 
merely on the ground that they lived ten miles away from him 
and were on friendly terms with tim 

BHAGWAN SAHAI v. KING-EMPEROR 


546 


842 














— 


vor 993 
section 106, 
clause 3—Order by appellate court—Jurisdiction of origt- 

nal court—Limitation on appellate courts power—Indiar 

Penal Code (Act XLV of 860), section 71—Convietion 

to several offcences. { 

An appellate court is entitled to order an appellent to 
furnish security to be of good behaviour under section 106 of 
the Code of Criminal Procedure and the power of the appellate 

- court under clause 3 of that section is not limited in any way 
by the powers of the original court which tried the case. 
Emperor v. Bhausing, I. L. R., 33 Bom., 33, followed. 
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A Magistrate of the second class convicted the accused 
under several sections and sentenced them to several terms 
amounting tonine months. Æeld that section 71, Indian 
Penal Code, did not apply, and the Magistrate was empowered 
to pass separate sentences for different offences. Q. Æ. 
v. Bisheshar, 1. L. R., 9 All, 645, followed. 

Dysram Das v. KING-EMPEROR 


eee E a e a eeto 10 7L 


Security to keep the peace—Principle on which a person 

may be bound over. : 

Before a person is bound over to keep the peace it must 
be shown that he is himself likely to commit a breach’ of 
peace or do a wrongful act that may probably occasion a 
breach of the peace or disturb the public tranquillity. He 
cannot be bound down merely because he is a wealthy or 
influential member of a party. 

JAGAT NARAIN v. KING-EMPEROR 





section’ 107— 
When security should be demanded—Disobeying illegal 
order. 

To justify an order under section 107 of the Criminal 
Procedure Code, the Magistrate must believe that the person 
against whom he makes the order is about to commit a breach 
of the peace or to disturb the public tranquillity or to do some 
wrongful act that may occasion a breach of the peace. 

Where an order was passed prohibiting the applicants from 
killing cows and the Magistrate believing that they would 
disobey the order bound them down to keep the peace, 4cld 
that the order being illegal, the applicants could not be bound 
down, i 

MUHAMMAD YaKUB v. KING-EMPEROR ... nes 

—— sections 145, 

439— Written order defective—Apprehension of breach of 

the peace —fus isdiction—Revisione 

Where the initial order in writing made bya Magistrate 
under section 145(1), Code of Criminal Procedure, is defective, 
but both sides are fully cognisant ofthe matter in dispute and 
there isa danger of the breach of the peace, the High Court 
‘will not interfere in revisign with the final order passed by the 
Magistrate. i 

GANGA SARAN SINGH v. BHAGWAT PRASAD tee 
—— section 162— 

Evidence Act (I of 1872), sections 91, 153 —Statement made 

to investigating police Officer—admusstbility of—Interpreta- 

ton of statutes—“ Writing.” 

Per Knox, J.—The general provisions of the Evidence 
Act contained in section 157 are controlled by the special 
provisions of section 162, Criminal Procedure Code, which 








glo 


1164 


649 


53- 


is a special enactment as against the wider and more general * 


‘enactment inthe Evidence Act. Ds 

When a Police Officer makes use of a writing whether in 
the special diary oron separate piece of paper to refresh 
hi- memory and on the strength of it deposes to what he 
states was a statement made by‘a witness „to him, he is in 
reality using that writing‘ which he then made as evidence 
against the accused, and the court which accepts the state- 
ment made by the Police Officer m such circumstances, whe- 
ther it be upon the basis of section 157, Evidence Act, or 
otherwise, 1s really using that writing as evidence against 
the accsised. 


OL. VII .] INDEX. i231° / 
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Fanindra Nath Banerji v. Emperor, [1908] I. L. R., 36 
Cal., 281, dissented from 


A literal construction of the word used in an Act has in 
general Zrima facie preference, but in order to arrive at the 
real meaning of those words it is equally necessary to get at 
the exact aim, scope and object of the law, to consider what 
was the law before the Act was passed, what was the mischief 
or defect for which the law did not proyide, what is the 
remedy piovided and the reason for the remedy. 


Per KaRAMAT HUSAIN, J. (difering).—Section 162 of the 
Code of Criminal Procedure, 189%, prohibits only the use as evı- 
dence of the-writing which records the statements of the wit- 
nesses made to the investigating Police Officer, that section so 
far as oral statements of the witnesses are ccncerned, is not in 
conflict with section 157, Indian Evidence Act, and those 
oral statements made to the Police Officer may be proved by 
calling him as a witness ın order to corroborate the testimony 
of the witnesses. - - 


Famndia Nath Banerjee v, Emperor, [1908] 1. L. R., 36 
Cal., 281, approved. 

The present law is highly unsatisfactory and calls for 
immediate amendment. 


The distinction between the oral statement made by a 
witness and the entry in the diary of the Police Officer is a 
distinction in substance rather than of form. 


Where by the use of clear and unequivocal language capable 
of only one meaning anything is enacted by the Legislature, it 
must be enforced even though it be absurd or mischievous. 
The duty of a couit is not to make the law reasonable but to 
expound it as it stands according to the real sense of the w ords. 


Norendra Nath Sircar v. Kamal Basini Dasi, [1896] 
I. L. R., 23 Cal., 563, P. C., referred to. 


The provisions of section 162, Act X of 1882, and of section 
91, Act I of 1872, discussed. 


RUSTAM v. KING-EMPEROR is sit n- 468 


sections 182, 
531—Jurisdiction—Place at which consequence of act 
ensues—Criminal breach of trust. 


The accused in the case was employed as an agent bya 
firm in Mirzapur. Goods were entrusted to him for sale in 
various districts in Lower Bengal, and fiom time to time as 
he sold goods, he remitted money to his employers at Mirza- 
pur. When called upon to furnish accounts, he offered to 
furnish Rs. 500 as a deposit, but did not submit any account. 
The embezzlements complained of occuiied at various places 
in Lowe: Bengal —He/d that the Magistrate at Mirzapur 
had jurisdiction to try the case. . 

Queen- Empiess v O'Brien, L. L. R , 19 All., 111, followed. 

Held further that even 1f there were any irregularity, section 
531, Code of Criminal Procedure, coveied itand that the 
offence was not one ofa civil nature, as the conduct of the 
accused disclosed a dishonest intention. 


MAHADEO v. KING-EMPEROR ... oe ae 319 


section £93, 
See Penal Code, section 211 wee ae oe. 618 
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SS ECO 195— 


rr oee ae a  e 


Sanction to prosecute for perjury— Delay in making the 
appliation—Sanction to be granted by the same judge— 
Delay in application. ` ' 

A prosecution for perjury should be instituted as soon as 
possible after the decision of the case. An officer othe 
than he who tried the case in which perjury was committed 
does not act without jurisdiction, if he grants sanctién to 
prosecute, but it is very much more satisfactory that sanction 
should be given by the very judge in whose court an offence 
- whethe under section 193 or section 211, Indian Penal 
Code—has actually taken place. 

Where there was a delay of four months in making an 
application for sanction to prosecute under section 193, 
Indian Penal Code, the delay not being accounted for, and 
the sanction was granted by a judge other than the one in 
whose court the alleged offence actually had taken place, 
held that the sanction was not properly given. 

YAD RAM v. RISAL za ves 


—— —_—_——_-— sections 195, 
476 —Judian Penal Code (XLV of 1860), sections 193, 211 
—Sancticn to prosecute—Vague order— Lower of successor 
of Magistrate who tried case. 

Where an Officiating Sub-Divisional Officer has made an 
order under section 476, t ode of Criminal Procedure, and 
then reverted as Deputy Magistrate, his successor, the per- 
manent Sub-Divisional Magistrate, has no authority to act 
under section 195 on the ground that his predecessor 
was subordinate to him; but he has power to act under 
that section because the offences were committed in his 
court though not when he was the presiding officer. 

Where a Magistrate commenced proceeding under section 
476, Code of Criminal Procedure, immediately after the 
dismissal ofa complaint, His successor in office has power 
to cortinue the proceedings initiated by him. 

Whete sanction to prosecute under sections 193 and 211, 
Indian Penal Code has been given in very general 

~ terms andthe accused are not in a position to know 

what statements are alleged to be false, the sanction 1s 
objectionable on the score of vagueness. 

BHOLU v. KING-EMPEROR 





—— section 198— 
Piocedure—Commitment—Penal Code, section 494— 
Bigamy— Pe son aggrieved. 

in a case of bigamy the person aggrieved is either the first 











husband or the second husband and not the father. Hence, . 


where in such a case a complaint was preferred by the 

father of the husb ind, under section 494, Indian Penal Code, 

but not either of the husbands, /e/d, there was not valid 

‘complaint before the court and the commitment was bad. 
KING-EMPEROR v. LALA ote sek see 

———— section 222(2) 
— Charge for total item embezzled—Shecific items proved—~ 
Joinde of charges. 

- Where a man ın certain c pacity is entrusted from time to 
time with various sums of money and commits criminal 
breach of tiust in respect thereto, he may be charged with 
an offence with respect to the gross sum embezzled, and it is 
not nêcessavy to specify the particular items embezzled or 
the exact date.on which they were so embezzled and that the 
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charge so framed shall be deemed to be a charge of one 
offence provided the period within which such embezzlement 
has taken place is not more than one year. King-Emperor 
v. Gulzari Lal, 24 All., 254, followed. 

KinG-EMPEROR v. IBRAHIM KHAN at 


— sections 233, 
234, 235, 236 and 239—Misjoinder of charges- - 
Lregularity—Fresh trial—Counts charging continued acts 
of criminal breach of trust and forgery—Indian Penal 
Code (Act XLV of 1860), sections 408 and 467. ` 
The accused was charged and tried at one and the same 
trial for three offences under section 408, Indian Penal C! de, - -- 
and three offences of forgery under section 467 of the Code 
and was convicted and sentenced in respect of all the six 
offences. 

Heid that the trial ofany person im respect of six offences 

“at one and tle same trial, although they may have been 

committed within the space of 12 months, contravened the 
rule laid down in section 233 even when read with section 
234 of the Code of Criminal Procedure, andas clause (1), 
section 235 and scction 234 of the Code must be mutually 
exclusive, to hold that section 234 covered all the offences 
committed in the course of three similar but separate 
transactions when the number of offences was more than 
three would be straining the language of the section beyond 
all bounds. The trial, therefore, of any person in respect of 
six offences, three of embezzlement and three of forgery, 
was an irregularity sufficient to make a retrial necessary, 
Subrahmania Ayyar y King-Emperor, 1. L. R., 25 Mad, 
61, followed. Ín re Bal Gangadhar Tilak, 1. L. R., 33 
Bom., 221, referred toand discussed. 
SHEO SARANLAL v. KING-EMPEROR i 225 


—_—— section 235— 
Joinder of cherges—Order forretrial—Another Magis- 
trate. 
Where the accused were charged with eight separate and 
distinct offences and tried at one trial for the same, Zeld that 
the trial was illegal. Sudrahmania Ayyar v. Khing-Emperor, 
I, L. R., 25 Mad., 61 (P. C.) followed. When the Magistrate, 
who tried a case has already formed an opinion on the evi- 
dence on the record and has expressed the same, and the 
cases are sent back for retrial, it is only fair to the accused 
that ‘they should be tried by a different Magistrate who 
has formed no opinion. A 

UMED SINGH v. KING-EMPEROR ... . 


——— ———_—-—-section 250— 
Complaint—Accused of an offence. 

By section 250, triminal Procedure Code, an order for 

compensation can only be made ina case instituted by a 

- complaint to a Magistrate or information given to a police 

officer that certain person has committed an offence with 

a view to his taking action. When a complainant filed a 

petition asking the court to take security from the accused 

„to keep the peace but the allegations were found to be untiue, 

_ held that the complainant could not be required to pay com- 

pensation to the accused inasmuch as he did _ not charge him 

with any offence, Re Govind Hanmant, I. L. R. 25 Bom., 

48, approved, Queen-Empress v. Lakhpat, I. L. R, 15 All, 
365, referred to. ; 

RAM SUKH RAI z. MAHADEO Ral is vee 743 


897 


ES A 

















i se ee 

















1234 INDEX. [A. L. J. R. 


Criminal Procedure Code (Act V of 1898)—concid. 
— —— section 435— 














Revision. 
See Bengal Regulation VI of 1825, section 2... 


section 439— 
Reviston—Lower of court to give leave to compound. 
The power conferred on a court exercising its powers of 


revision are wide enough to allow to give leave to the parties 
to compound an offence. 


RAM PIYARI v. KING-EMPEROR ... 


amam es ar 


-See section 145- 


a 














section 4 39. 











ameo eee 














A — sections 494, 
537 —Prosecution of co-accused withdrawn—Examned as 

a witness— Admissibility of evidence—Irregularity. 

The prosecution against an accused person was withdrawn 
and he was tendered asa witness against the other accused. 
Objection was taken and the Magistrate ruled that the wit- 
ness was no longer an accused person and could be examin- 
ed as a witness. eld that there was an effective, though 
informal, compliance on the part of the Magistrate, with the 
provisions of section 494 (a) of the Criminal Procedure Code. 
The mere omission of the formal order of discharge was only 
an irregularity curable by the provisions of section 537 of the 
Criminal Procedure Code. 

MUHAMMAD NUR v. KING-EMPEROR 


section 496 

















See section 195 


eee toe 


section 526— 
Transfer of proceedings under section rro to another 
District—Jurisdichion of court to which case 1s transferred. 
Section 526 of the Code of Criminal Procedure enables 























the High Court to transfer criminal proceedings instituted __ 


under section 110 of the Code, once they have been properly 
instituted, from one district to another, to a court of superior 
or equal jurisdiction and the order of the High Court will 
give jurisdiction to fhe court to which such proceedings are 
transferred. Amar Singh, in the matter of I. L. R, 16 
AlL, 9, not followed. 

A District Magistrate admitted in his reply to an applica- 
tion for transfer of a case, that he had taken a keen personal 
interest in the case and was satisfied of the applicant’s guilt, 
held that this was sufficient to arouse ın the minds of the 
applicant a reasonable apprehension that he would not have 
a fair and impartial trial in the district. 
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WAHID ALi KHAN v. K1NG-EMPEROR ce He BIB 
<= section 531. 
: See Criminal Procedure Code, section 182... vee 319 
—— — — —_—. section 556— 











Magistrate ordering prosecution as president of octror sub- 

cominiitee—l ersonally inter ested— Jurisdichon. 

A Magistrate, as the president of octroi sub-committee, 
ordered the prosecution of the accused, and with the consent 
of the accused tried the case himself. edd that the Magis- 
trate must be deemed to have been personally interested 
within the meaning of section 556, Crimina) Procedure Code, 
and was not qualified to try the case of the applicant, whose 
consent could not confer jurisdiction upon him. 

BISHESHAR BHATTACHARYA v. KING-EMPEROR 
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PAGE, 
Crops. . ae 
See Agra Tenancy Act, section 76 (1) se ... 397 
Custom— Grove planted by tenants. . 
See Landlord and tenant ees sae ee 587 
Dattaka Chandrika—An authority. i 
See Hindu Law—Adoption—Sudras er see 927 
Dect ee—Afirmance of. 
- See Limitation Act, 1877, arts. 178, 188 ae «ss IOOI 


——— Its confirmation on appeal—Power of the first court to 
amend it—Revision— Discretion of High Court. 

The court of first instance has no jurisdiction to alter or 
amend adecree after it has been affirmed on appeal by the 
appellate court. 

<Where the order of the court of first instance was made 
without jurisdiction, but the High Court professing to act in 
the exercise of its discretionary power in revision refused to 
interfere with it, Ze/d, by the Privy Council on appeal, that 
the order being ineffectual ought not to have been allowed 











to stand. 
BRIJ NARAIN v. TE] BAL BIKRAM, P.C. ... «es 507 
— Form of. 
See specific performance—Contract of sale ... we 887 
Deed—Construction—Gift eae a e. 274 
—Construction—Mere recital in the deed. 
See Estoppel ade 33% eee .. 664 
Construction. - 
See Mahomedan Law—Marriage settlement ... we °871 


———-Construction—Document—Interpretation of—Sale subject to 
agreement executed on the same day— Reserving right to 
vendor to repurchase—Documents to be read logether— 
Mortgage. 

Where a document purporting to be an out-and-out sale is 
made “subject to the terms of the deed- of agreement 
executed by the vendee” on the same day, and the latter 
document promises to reconvey the property to the vendor 
or his representatives upon repayment of the purchase 
money within a certain time, Ae/d that the two deeds must 
be read together as constituting a mortgage by way of con- 
ditional sale. Bhagwan Sahai v. Bhagwandin, 1. I. R., 12 
All., 387, distinguished. 

WAJID ALI KHAN v. SHAFKAT HUSAIN... vee 998 


— —Construction—Usufructuary mortgage of two villages— 
Mortgagee purchasing one of them in execution of a decree 
on another mortgage—Liabrlity of the other property to pay 
the whole mortgage debt—Laches—Equity. 

->— +- -Vilage Agrana and Kachaura which were separately 
assessed to Government revenue were mortgaged for 
Rs 5,000 to one N. The mortgagee was to remain in 
possession, “pay the Government revenue,” from the 
balance deduct Rs. 600 for interest and pay Rs. 2,400 a year 
as Malikana to the mortgagor. In case of enhancement of 
Government revenue the moitgagor was to be liable foz it., 
‘the Government revenue of both the villages was subse- 
quently enhanced. 

The plaintiffs purchased the equity of redemption of 
Agrana and obtained a decree for apportionment of Malikana 
on this village and from that time upto the date of the 
present suit N paid them their share of Malikang less the 
enhanced revenue on Agrana. In execution of a decree on 
another mortgage in favour of N and another, Kachaura was 
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sold and purchased by N. Ina suit for redemption of 
Agrana brought by the pl.intiffs, 4e/d, affirming the decree 
of the High Court that Ag ma was liable for the entirety 
of the mortgage debt, viz, Rs. 5,000. 


Held, overruling the Hig Court (on the constriction) that 
the mortgagee having undertaken the duty of meeting the 
Goveinment demand it was his plain duty to pay the Govern- 
ment revenue for both properties ; that the mortgagor did 
not agree to pay year by year separately the enhanced 
amount to meet the Government demand; and that the 
clause in no way altered the lability of the mortgagee in 
possession to pay the Government revenue assessed on the 
mortgaged properties ; Hei? also that the mortgagee having 
failed to deduct the enhanced revenue for Kachaura from 
the Malikana paid in respect of that village he could not be 
allowed to throw the burden of his own laches on A grana 
and recover the whole amount of enhanced revenue from it ; 
and that any equity that might have been invoked against 
the mortgagor, who was not seeking redemption, did not 
arise as against the appellants. 

Boura THAKUR Das v. THE COLLECTOR OF ALI- 
GARH, P.C. ... wea Lag aes TA 

Deposit—Guarantee—refund of. 

See vendor and purchaser isi evs 
—~Forfeiture of. 

. See Civil Procedure Code, 1908, O. 21, R. 89 ase 
Discharge of Debtor— Vortgage—Joint mo igagees = Whether 

binding on co-mortgagee. . 

One of two joint mortgagees cannot give a good discharge 
of the entire mortgage debt without the consent of the other 
mortgagee. Mangur Aliv. Mahmud-tun-nissa, 25 All., 15 5, 
followed . - 


' RAM CHANDRA v. RAJJAN LAL ... 








-——— Of prior mortgagee. 
See mortgage sale of equity of redemption 


Disobedience—Ziegal order. 
See Criminal Procedure Code, section 107 


Divorce Act (IV of 1869)—/ur tsdiction—Residence—meaning of— 
Duty of court. 


Mere casual residence in a place fora temporary purpose 
with no intention of remaining there is not“ dwelling ” 
within the meaning ofthe Divorce Act. Where the petition- 
er came to Meerut trom Hyderabad (Scinde) for a tempo- 
rary purpose and adultery was committed there, Ae/d that 
the Meerut Court had no jurisdiction to entertain the appli- 
cation for divorce. 

Per curiam—In all cases of this kind a District Judge 
ought to enquire into and set out in his Judgment the facts 
relied on as giving jurisdiction to the court to pronounce a 
decree for dissolution of marriage. 


FLOWERS v. FLOWERS 


Dower— Reduction of. 
See Oudh Laws Act .., re ite jës 


Escape from tustody. 
See Penal Code, section“225 B. ... rr ee 


1132 


. 1019 


325 


649 


388 
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Estoppel— Lessor and lessee—Demal of lessor’s right. 


; A lessee is estopped from’ denying his lessor’s right to 
recover rent. Where therefore one of the trustees of temple 
property leased it out, he was entitled to 1ecover rent due 
from the lessee and the latter was not entitled to deny his 
lessor’s right to recover alone. 


KesHo Das v. MAKSODAN Das ... ay ... 183 

—— ———-Signaturé on document asa witness—Knowledge of 
contents—Denial of lessors righi— Transfer of the witness's 
right. 


_ The plaintifi’s suit was for possession of certain property, 
on the ground that the plaintiff was its absolute owner. The 
defendant alleged that the plaintiffs husband had relinquish- 
ed the land in his favour and that he was the absolute 
owner of that land. The defendant produced a lease pur- 
porting to have been executed by himself in respect to the 
property in dispute, in which it was recited that the plaintiff 
had no title to the property but that the defendant was its 
owner. To this lease the plaintiff was a marginal witness. 

A The courts below found that she'was aware of the contents 
of the lease. e/d that the plaintiffs title was not transfer- 
red by a mere recital in the lease to the person in whose 
favour the recital was made. 


Held further that the plaintiff was estopped from denying 
the defendant’s right as against the lessees but she was 
competent to deny the defendant’s right as against herself. 
BALDEO SAHAI v. SUNDER KuAR ... 664 


Evidence—A dmissibility in—Registration Act (ITI of 1877), section 
17—Usufruciuary mortgage below Rs. 100—Proof of 
debt—Dec ee for money. 


I executed a usufructuary mortgage-deed in favour of B, 
the value of which was below Rs 100. The deed was not 
registered. I did not put Ø, in possession. On a suit for 
possession, and in the alternative for recovery of money, 
being brought by B, Ae/d that the document could be taken 
in evidence, in order to show that money was borrowed and 
that the court could pass a simple money decree, although it 
could not pass a decree for possession. 








JaDDU CHAUBE v. BHAGWAT CHAUBE ee we 71 
—— Admissibility—Statement of co-accused. 

See Criminal Procedure Code, section 494 ... ... 86 
— Breach of covenant in lease. 

See Lease ... : . wee 1205 


——_-—_-——__Custom—Wayjib-ul-arzes— Their value as evidence, [ns- 
tance, evidence of. 
` There is no class of evidence that ıs more likely to vary ia 
value according to circumstances than that of the zwajzé-ul- 
arzes. Muhammad Imam Ali Khan v. Sardar Husoin 
Khan, [1898] L. R,25 1. A., 161, at p. 169, and AZusammat 
Parbati Kunwar v. Rani Chand: apal Kunwar and others, 
[1909] L. R., 36 I. A., 125, affirmed and followed. 


Held that where, from inteinal evidence, it seemed pro- 
bable that the entries recorded in waytb-2/-a7 zes connoted 
the views of individuals as to the practice that they would 
wish to see prevailing rather than the ascertained fact ofa 
well-established custom, tbe appellate court in India, in 
holding that the custom was not proved, properly*attached 

_. Weight to the fact that no evidence at all was forthcoming of 


ee 


. 
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any instance in which the custom sought to be established 
by such entries was proved. ` 


ANANT SINGH v. DURGA SINGH, P. C. Si we 704 
—— 1n insolvency matters for conviction. 

See Provincia] Insolvency Act, section 43 (2) ws 602 
Act I of,1 872, sections 91, 157. 

See Criminal Procedure Code, section 162... ... 468 


105 —Presumption—Pleadings—Penal 
Code (XLV of 1860), section 76—Act done by accused 
under the orders of superior officer. 

Where an accused person has raised pleas inconsistent 
with defence which would bring his case witbin one of the 
genera] exceptions in the Indian Penal Code, he cannot, in 
appeal, set upacase, upon the evidence taken at his trial, 
that his act came within such general exceptions; the circum- 
stances which would bring the case of an accused person 
with in any of the general exceptions in the Indian Penal 
Code can and may be proved from the evidence given for 
the prosecution or to be found elsewhere in the record. In 
the absence of such evidence the court is not competent to 
assume the existence of those circumstances, more parti- 
cularly when the pleas taken are inconsistent with the 
assumption that such circumstances might have existed or 
that doubt may arise in consequence of such assumption and 
the accused ought to be given the benefit of the doubt. 


K. E. v. WAJID HUSAIN Pe : . 438 


—— c- 11 5—Esioppel— Fictitious sale by hus- 
band in favour of wives—Mortgage-deed by wives attested 
by hushand—Private sale by wives to mortgagee—Subse 
quent sale in execution of dectee against husbana—Respec- 
tive rights of the two purchasers— Transfer of Property Act 
(LV of 1882), section 44. 

One G executed a sale-deed of his property in favour of 
his wives. The ladies executed a mortgage-deed in respect 
of the property, which was attested by Gand his son. Subse- 
quently the property was sold by the mortgagors to the 
mortgagee Z. After the sale Æ attached and sold the 
property in execution of asimple money decree against the 
heirs of G, and purchased it himself and obtained possession. 
The plaintiffs, the heirs of the mortgagee purchaser, brought 
this suit for possession. Æ defended the suit on the ground 
that the sale by Gin favour of his wives was fictitious and Z 
therefore acquired no rights under it from the wives. 


Held that it was not open to the person who was the pur- 
chaser of the rights of G to raise the plea against the validity 
of the sale made by Gin favour of his wives, and that the 
provisions of section 41, Transfer of Property Act, were 
applicable, 
MUTSADDI LaL v. DALEEP SINGH vee eee 967 
Execution of decree—Sudstantive right. , 
See Civil Procedure Code, 1908, section 98 «.. eee 420 
Findings—Jnjerence fron— 
See wakf ... Sis a ase ove 1095 
Fixed rate tentncy—Zscheat to Crown—redemption. ' ` 
See Transfer of Property Act, section 91 wus eos IOI 
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Fraud— suit to set aside a decree on the ground of—Personal 

service. ` 

The mere fact that personal service of summons has not 
been effected on a defendant would not make the ex parte 
decree, obtained against him, abortive. But where the non- 
fservice is due to the fraudulent conduct of the plaintiff and 
others acting with him the decree may be set aside as 
fraudulent. Mahomed Gulab v. Mahomed Sulliman, 21 
Cal., 619, followed 

Tıka RAM v. DOULAT ad 


wa eee 74 
Gambling Act (IIL of 1867,) application of —Seizure oj money 
found on person of gambler. 

The Gambling Act of 1887 does not drawa distinction 
between moneys found on the person of the gambler and 
those found in the gaming house. 

MAHADEYA vV. KING-EMPEROR s s.. 404 

General Clauses Act (I of 1904), section 6—Redemption—Sub- 
mortgage by a mortgagee—Occupancy holding— Transfer 
before the Agra Tenany Act came into Sorce—Right of 
mortgagee fo redeem. 

Rights which accrued before the Agra Tenancy Act came 
into force are not prejudiced by that enactment. 

A mortgage of an occupancy tenancy executed prior to the 
coming into operation of the Agra Tenancy Act is valid. Such 
a mortgagee has all the rights of a mortgagee including a 
right to transfer his mortgage and also a right to sub- 
mortgage. ; 

A mortgageeofan occupancy holding and a transferee 

‘from him have a power to redeen: the mortgage. Harnandan 
Rai v. Nakchedi Rai, {1906] 26 A. W. N., 302. distin- 
guished j 

RAM PARGAS UPADHIA v. SOOBA UPADHIA we 755 

Gift— Hindu female. 

, See Hindu Law—Widows’ Estate. 

Grant—Land Revenue. ` 

See Pensions Act, section 6 ies Pe .- 165 

Gratuitous payment. 

See contribution san . 409 


Guardian and Wards Act (No. VIII of 1890), section 17— 
Guardian of a nunor—Proper person— Test to be, applied. 
For the appointment of a guardian of a minor the proper 
test is what will be for the welfare of the minor. Where the 
applicant was a distant relation of the husband of a childless 
widow who was living happily with her father, Zed that 
the father of the mino®wwidow was her proper guardian. 
Khudiram Mookerjee v Ronwart Lal Roy, l. L. R., 16 Cal., 
584, referred to. : 
ToTa RAM v RAM CHARAN wae « 1149 


—— ————_ section 46—- 
Reference to Munsif to record evidence and submit report 
— Report of Munsif treated by Judge as evidence— Refusal 
lo appoint guardian. 
Where an application was made to the District Judge by 
a pardanashin lady to be appointed guardian to her , minor 
son and after fixing a date for hearing the application, the 
District Judge under section 86 of the Guardian and Wards 
Act sent the case to the Munsif to take evidence and to. 
report as to the fitness of the lady and the Munsif acted as 
directed and the Judge treating the Munsifs repor? as evi- 
, dence and upon the objection of the minor who was also 
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Guardian and Wards Act (No VIH of 1890)—concld 
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examined, rejected the application and the lady was not ap- 
pointed guardian, 4e/d that the procedure was regular and 
legal. Ganesh Vithal v. Kusabai, I. L. R., 23 Bom., 698 and 
Narayan Sridhar v. Ram Chandra, 1I. L. R., 26 Bom., 716, 
distinguished. 

JANAKRAJ KUARI v, PATESHRI PARTAB NARAIN SINGH, 


Hearsay Evidence. 


See Penal Code, section 21 ies ae 


High Court—Discretzon—Revision. 


See decree ... 


Hindu Law—Adopiion—General rule as to adoption of a married 





man— LE xceptions—Mayukha—Custom—Jains, 

By the general Hindu Law applicable to the twice born 
classes, a boy cannot be adopted after his marriage. To 
this rule there is an exception in the case of persons govern- 
ed by the A/ayukha, and other exceptions have also been 
held to exist by custom. 

The Agarwala Jains belong to one of the twice born classes 
and are governed by the ordinary Hindu Law (which is the 
Mitakshara law), unless and until a custom to the contrary 
is established. 


“eld that the finding of the High Court that the evidence 
in the present case established the custom set up that “among 
the Jains adoption is no religious ceremony, and that under 
the law or custom there is no iestriction of age or marriage 
among them,” was correct, but that the present case, where 
the evidence regarding the alleged custom was limited to a 
comparatively small number of centres of Jain population, 
would make an unsatisfactory precedent, ifin any future 
instance fuller evidence should be forthcoming. 

RUPCHAND v. JAMBU PARSHAD, P, C. ae aor 


— Sudras— Marriage, whether a bar to—Dattaka Chand- 
rika, authority of. 

Amongst the Sudras marrage is a bar to adoption. 
Among them a boy can only be adopted up till marriage but 
not afterwards. Ganga Sahai v. Lekhraj Singh, 1. L. R.,9 
AIL, 253, referred to. 


The Dattaka Chandrika has been accepted as an authority 
by High Courts in India and is a work of high authority. 
DAMODARJI v. THE COLLECTOR OF BANDA 


——Alienation by father —Father’s second marriage—Price 
paid for the bride—Lawful family necessity. 

The first marriage ofa Hindu member of a joint family 
is a lawful family necessity for wnich an alienation of family 
property will be justified. Suzara Baiv. Shiva Narayan 
32 Bom., 81, followed. Every case of second marriage 

“however, is not a legal necessity. But where a Hindu’s wife 
died while he was 28 years of age, leaving a son about 9 
years old at that time, and he married a second time and for 
that purpose alienated family property, Ze/d that the aliena- 
tion under the circumstances was for lawful necessity and 
was binding on the son. 

Per RICHARDS, J.—Bearing in mind that this ‘asura) form 
of marriage is quite common and that the purchase of a bride 
in this, sense is quite common, it cannot be held that the 
money which was raised was not part of the expenses of a 
legal marriage. 

BHAGHIRATHI 7. JOKHU RAM UPADHIA 
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Application of money. 
See Hindu Law—Debts legal necessity ee vee 1182 
Powers of a co-parcener—Suit—Limitation. 
See Limitation Act, art. 144 Sis as 783 
See Widows’ Estate ... ra s 121 
Debts decree against uncle—Legal representative. 
See Civil Procedure Code, section 234 ace ve 512 
See alienation er wes 667 


—Joint debt of father and son—Promissory notes—Exe- 

cuted by minor son—Liability of father. 

Money was borrowed by a father and son, the latter be- 
ing aminor. The son executed promissory notes. The 
creditor instituted a suit against both the father and the son 
and attached the promissory notes with the plaint. Held 
that, as the suit was not brought upon the notes alone, the 
plaintift was entitled toa decree on the debt, there being a 
finding that money was borrowed. It is well settled that a 
creditor who has got a security for an advance of money 
made by him may, as arule, sue for the original considera- 
tion, provided that he has not endorsed, or lost, or parted 
with the original security under such circumstances as to 
make the debtor liable to some third person. 


Sheikh Akbar v. Sheikh Khan, 1. Ls Ry 7 Caly 256; 
Banarsi Prasad v. Fasi Ahmad, I. L, R, 28 All, 298, 
followed. 


SRI NATH DAS v. ANGAD SINGH - «0a a 


Debt—Legal necessity— Decree for pre-emption in 
favour of Hindu father—Money borrowed to comply with 
the decvee—Application of money. 

A decree for pre-emption, providing that pre-emptor shall 
acquire the property if he pays the amount mentioned there- 
in,is a debt. Where a Hindu Father borrows money for 
complying with a pre-emption decree, his son is liable to pay 
the debt. 

A creditor who advances money toa Hindu father is not 
bound to see to the application of the money. 


NATHU v. KUNDAN LAL as ar ea 


Sors liability for fathers debis—Morigage— Suit Sor 
sale—Sons not made parties—Property sold in execution 4 

decree for sale—Transfer of Property Act (IV of 1882), 

section 85—~Purchase by mortgagee decrec-holder—Suit of. 

After a Sale of joint family property has taken place in 
execution of a decree passed upon a mortgage executed by 
the father, his sons are not entitled to sue to recover their 
shares in the property merely on the ground that they were 
not parties to the suit brought by the mortgagee, and they 
cannot sue to redeem the property or their interests in that 
property simply on that ground. Debi Singh v. Jia Ram, l. 
L. R, 25 All, 214,F B, followed. The fact that the 
purchaser in execution of the decree was not a stranger, but 
the mortgagee himself, would make no difference in rights 
of thesons. Ram Prasadv Man Mohan, I. L. R. 30 All, 
256, not followed. Zal Singh v. Pulan”ar Singh, 1, L. Ra 
28 All., 182, followed. o 


BALWANT SINGH v. AMAN SINGH 
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—————— Trade-debt--Bond in favour of one co-partener—Suit~ ` 


by obligee—Non-joinder of other co-parceners. Practite— 
Array of parties. ; } i 


Where a contract is entered into on behalf of a joint family 
business by a member of the family in his own ‘name, it is- 
-not necessary that any members of the joint family other 
than he who entered into the contract should be parties to 
the suit brought thereon. Gopal Das v. Badri Nath, I. L. 
Re 27 All, 361, followed. Shamartht Singh v. Kishan Prasad, 
I. L. R, 29-AlL, 311, distinguished. 
DURGA PARSHAD v. DAMODAR DAS és .. IÓI 


=e heritance— Daughters daughters sons— Bandhus. 
The sons ofa daughters daughter ofa Hindu governed by 
the Mitakshara Law, are bandhus, and as such, in the absence 
of other nearer heirs, inherit his estate. A judhia v. Ram 
. Kumar, 6 A. L. J. R., 567, followed. i 
KAMPHAL THAKUR v. PANMATI . 


— ————Samanodakas and Bandhus, contest between—Cause 
of action, 


Samanodakas are those who participate in the same obla-- 
tions of water and include descendants from a common ances- 
tor more remotely related than the thirteenth degree from the 
propositus. A sister's son is only a bandhu. A samanodaka is 
a nearer heictoa deceased Hindu than a bandhu and will 
exclude the latter. Where therefore B was in the thirteenth 
degree from the common ancestor Land D was in the four- 

` teenth degree from him, and B’s widow executed a deed of 
compromise declaring that after her death D would become 

` entitled to the possession of B’s property, Ae/d that this gave 
no cause of action to B’s sister’s son for a suit for declaration 
of the deed. - 

RAMBARAN Ral v, KAMLA PRASAD... 


—Stridhan—Mother’s share on partition among sons— 
Stridhan of the mother— Heirs thereto. 


feld that according to the Afitakshara, the share which the 
` mother in a joint Hindu family obtains after the death of the 
father, on partition of the joint famuy property between the 
mother and the sons, becomes the mother’s sts1dhan, which 
_ devolves on her death upon her own heirs and not upon jhe 
‘* heirs of her husband. Chiddu v. Naubut, I. L. R , 24 All, 67 ; 
Gambhir Singh v. Makraddhuj, 4 A.L J.R, 673, followed 
This question was not decided by the Privy Council int Shea 
Shanker v. Debi Sahai, 1. L. R., 25 All, 468. 
DEBI MANGAL PRASAD SINGH v. MAHADEO PRASAD 
SINGH 5 ie si ... 269 


Unchaste mother— Succession to soms property. 

A Hindu mother who has become unchaste after her 
husband’s death does not thereby lose her right to succeed to 
the property of her son. 


DAL SINGH v. DINI ... si a ... ĝo 


776 


802 


ee, 
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— Succession to the management of a religious endow- 
ment as shebait— Usage of ihe tnstitiution—Ballavacharya 

Gosains. 

Where there is a dedication of property bya ptivate 
individual for religious purposes, in the absence of any proof 
of disposal or direction by the dedicator, the trusteeship will] 
a yest in the latter’s heirs, - 
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Semble—Where the question as to succession to endowed 
property arises between rival claimants to the skebaitship 


against another who is already in possession and capable of - 


performing the functions of the office, not between the heirs 
of the dedicator, this ordinary rele of Hindu Law does not 
apply. -> 

MOHANLALJI v. MADHSUDANLALA 


———__—_Inheritance—Unele of half blood—Cousin of whole 


x 


blood—Preference between. 

Anuncle of the half blood succeeds in preference to the 
son of an uncle of the whole blood, the former being nearer 
in propinquity than the latter. Suba Singh v. Sarfaras Kun- 
war, I. L R., 19 All.,215, distinguished Wherethere is a 
difference in the degree of relationship the rule of whole 
blood and half blood does not apply. 


KESRI v. GANGA SAHAI, F. B. ava 


Idol—property of —Suit to recover possession—Ma- 
hant—Senior and junior chelas—Disputed right of 
succession—Ekrarnama embodying terms of settlement— 
Construction—Respective rights of two chelas—Adverse 
possession— Limitation, 


The plaintiff, as mahant of the wath or temple of a Hindu 
deity at Bhadrak, sued, on the 17th July, 1901, to recover 
possession of certain properties situate at Bibisarai, alleging 

, that the properties were debotiar property, dedicated to the 
worship and service of the plaintiff's Thakur, and held by the 
defendant asan Adhikari in charge of a subordinate meth of 
Bibisarai. A controversy, which had arisen on the death of 
a former mahant, who died leaving two chelas, as to the 
right of succession to the two wafks and the property an- 
nexed to them, had been settled by an arrangement embodied 
in an ekrarnama, dated the 3rd November, 1874, executed by 
the senior che/a in favour ofthe junior chela, described as 
Adhikari, by which the ath at Bhadrak was allotted in per- 
petuity to the elder chela and his successors, while the mach 
at Bibisarai and the properties annexed to it, were allotted to 
the younger chela and his successors, for purposes connected 
with his sza¢, subject to a small annual payment towards the 
expenses of the Bhadrak wa/z. The parties to the suit stood 
in the place of the elder and younger chelas respectively : 


Held, (affirming the High Court) that in point of law, the 
property dealt with by the erar mama was prior to its date, 
to be regarded as vested notin the mahazfbutin the legal 
entity, the idol, the #«/ant being only his representative and 
manager; that from the date of the e2varnama the possession 
of the junior cela, by virtue of the terms of the c#rarnama, 
was adverse to the right of the idol and of the senior chela, as 
representing that idol ; and that the suit was barred by limita- 
tion. : 


MAHANT DAMODAR Das v. ADHIKARI LAKHAN Das, P.C. 





——— Legal necessity—Sister's marriage—Legal obligation 


—Minor members. 

Reasonable expenses of a sister’s marriage are chargeable 
on the family property in the hands of brothers in the same 
way asthe cost of her maintenance. Where, therefore, a 
creditor advances money to an infant for the marriage of 
his sister, he is entitled to be reimbursed from the property 
of the infant. ° 


NANDAN PRASAD v. AJUDHIA PRASAD, F, B, 
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— Manager —powers of. 
See Transfer of Property Act, section 85 ise ... 945 
Maintenance—predeceased son's widow. 

eid that under the Hindu Law a widowed daugh- 
ter-in-law was only entitled to maintenance. 

KALI CHARAN V. MUSAMMAT. UTMI ss s. 658 

——— a Partition oint family properiy— 

Gains of science—Astrology—Earnings made by unaided 

efforts without detriment to the family property—Not divi- 

sible. À 

Where ina joint Hindu family governed by the Mitaæk- 
skara it appeared that the plaintiff obtained his elementary 

-education in astrology from his father, but no money of 
the family was expended in that education, and that the 
plaintiff acquired the confidence of the public as an astro- 
loger and by his unaided efforts was able to amass a consi- 
derable sum of money without detriment to the family pro- 
perty, eld that this money was his self-acquisition and could 
not properly be regaided as belonging to the joint family. 

Kaytayana’s definition of “ acquisition through learnin 
which is not participable” cited in the Mitakshara [I. 4, 8. 
is not exhaustive but illustrative merely. Zachmi Kuar 
v. Debi Prasad, 1. L. R., 20 All. 435 and Pauliem w, Pauliem, 

IL. L. R., 1 Mad., 252, P. C., referred to. 

DURGA DAT JOSHI v GANESH DAT JOSHI ... e 216 
Mothers share on partition between sons 
—Mere severance of interesi—Mother’s right to share. * 
Under the Mirakskara Law, on a partition being made 
between the sons a mother ıs entitled to a share equal to that 
_ ofa son but only in cases where the property 1s actually 
divided by metes and bounds. A mere severance‘of interest 
where no actual division of the property takes place does not 
conferon the mother a right to share. Ganesh Dutt v. 

jewach, 1 L. R. 31 Cal., 262, P. C, distinguished. 
. BETI KUSRw. JANKI KUAR w ba ate 
— Par tition— Severance oj inte: est—Agieement to hold 
property in defined share—Clarm by mother—Reversionary 
heir brought upon the record as her representative—Mother's 

right not establishea—Dismissal of suit. 

Where two brothers agreed among themselves to hold their 
father’s propeity in defined shares, the property ceased to 
bear the character of undivided property although there was 
no actual partition. A severance of the joint nature of family 
property took place within the rule laid down in Approvier 
v, Rama Subba, 11 M. I. A, 75 

A died leaving two sons, X and G,a daughter Z and a 
widow D. K and G died leaving widows, Æ dying before 
G. After the death of G’s widow, D sued the widow of X for 

possession on the ground that the brothers were separate 
and she inherited the property as G’s heir. In the alternative 
she claimed a third share which she said she was entitled 
to on partition between X and G. D died pending the suit 
and the reversionary heir of Gand Z claimed the property. 
It was Aedd that K and G were divided brothers. e/d also 
that D had no right to succeed and the reversionary heir’s 
claim was bound to fail. 

- _ “JwaLa PRASAD v. JANKI KuaR ... on u. 978 
Stridhan—Mothers share on partition between sons. 

The share which a Hindu mother gets on partition between 
her son#is her stridhan. 

MATHURA PRASAD v. GANGA RAM vies a 69 
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Hindu Law—concld. : SARE: 
Stridhan—Property acquired by adverse possession. 
Property acquired by a female byadverse possession is her 


Stridhan and as such passes to her legal heirs. Brij ndar 
Bahadur v. Ranee Janki Koer, 1. R, 5 1. A., 1 followed. 


KANHAI RAM v. AMRI fei ii ae 183 


— Widow's estate—Alienation gift—Consent nearer re- 
verstoners—Suit by remote reversioners—maintainability of. 
A gift by a Hindu widow, who succeeded to the separate 
estate of her deceased husband, of such estate, is not valid 
and does not create a title which cannot be impeach- 
ed by the remote reversioner because it has been made 
with the consent of nearest reversioner. Ramphal v: Tula 
Kuari, l. L. R., 6 All, 116, F. B., followed and Bajrangi v. 
Manokarnika, 1. L. R., 30 All, L, P. Co distinguished. 


BAKHTAWAR Vv. BHAGWANA oes TR PAE 


Widow's estate—Gift by a female to a daughier— 

Right of daughters heir—A cceleration of estate, 

One N died, leaving a widow the defendant, and a 
daughter, Durga. The defendant made a gift of her 
husband’s property in favour of her daughter. Durga died, 
leaving her husband as her heir. On a suit being brought by 
the husband, Že/d that the effect ofa gift bya Hindu widow, 
of the property left by her husband, ın favour of her daughter 
was to accelerate the daughter’s estate and amounted to 
relinquishment of the widow’s right and therefore the person- 
al heir of the daughter could not maintain a suit for posses- 
sion for the term of the widow’s hfe. Lhupal Ram v. Lachma 
Kuar, I. L. Rẹ, 11 All, 253, referred to. 


Per RICHARDS, J.—Whena Hindu widow makes an 
alienation in favour of a stranger, the alienation holds good 
during her life-time, There 1s no reason why a gift in 
favour of the daughter should not be governed by the same 
principle. The case of relinquishment, however, stood on 
different principle. His Lordship doubted whether the gift 
was ever given effect to. 


RUP RAM v. REWATI ... 


Will—Construction—Bequest in favour of two 

married daughters—Joint tenancy or tenancy an cominon, 

A Hindu absolutely bequeathed his property to his two 
daughters, who were married, One of the daughters died 
leaving a daughter, and the surviving legatee together with 
the husband of the deceased, mortgaged part of the property 
to a third party. /e/d ona suit by the deceased daughter’s 
daughter that the two daughters got the property as tenants 
in common and not as joint tenants and on the death of one 
of them the heir of the deceased succeeded to her rights, 
and that the property did not pass by right of survivorship 
to the other daughter. /Jogeswar Narain Deo v. Ramchand 
Dutt, L R, 231A, 37; 44 followed. 


Gopi v. JALDHARA ... . +. 94i 


Will— Bequest to complete a temple and instal an idol 

—validity of. 

A bequest for completing and building a temple and sub- 
sequent mstallation and maintenance of an idol is valid 
under the Hindu Law. BAupati Nath v. Ram Lal 14 C. W. 
N., 18, followed. è i 


MOHAR SINGH 3. HET SINGH ... aa we 296 








645 
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, PAGE. 
Hindu Widows’ Remarriage Act (XV of 1856)—Appiication, 


of—Marrizge of a widow among Taga Brahmans. , 

A Taga Brahman widow contracted a second marriage 
which was sanctiohed by custom. The reversioners sued for 
possession of property which was her husband’s. eld 
that the Hindu Widows’ Remarriage Act did not apply and 
she did not lose he: right in her husband’s property inas- 
much as the marriage was according to the custom of her 
caste, independent of the provisions of the Act. 

MULA v. PRATAB sas 


Indemnity— 


See shebait 


Inaolvency Act, 11 and 12, Vict. c. 21. 


High Courts Jurisdiction under it—Punjab Laws Act 
(LV of 1872\—Insolvency Jurisdiction under it—Section 24 
of Act IV of 1872—Power of the Court under it—Order 
of a Court in the Punjab declaring debtors insolvent—E fect 
of such an order—Civil Procedure Code (Act XIV of 1882), 
ch, XX—Receiver—Transfer of debtors Droperty—Subse- 
gueut order of the High Court adjudicating the insoluent— 
Vesting order made by the High Courl— Its effect on the 
debtors’ estate—Official Assignee. 

The Indian Insolvency Act (11 and 12 Vict, c. 21 of Par- 
liament) conferred upon the Courts in the Presidency town 
in India, jurisdiction for insolvency purpose extending over 
the whole of India, and for many purposes over much wider 
limits. 

The system of insolvency created under the Punjab 
Laws Act (IV of 1872) in a series of sections beginning with 
section 22, was effective only within the Punjab. The In- 
solvent Estates Court at Amritsar, in the Punjab, in the 
presence of four out of the five members of a debtor firm 
made an order declaring them insolvents, and requiring 
them to furnish security, and to put in lists of property, cre- 
ditors and debtors. Subsequently the High Court of Bom- 
bay in its insolvency jurisdiction made an order adjudicat- 
ing all the members of the said firm insolvent under 11 and 
12 Vict. c. 21, and, at the same time a vesting order, vest- 
ing the property of the debtors in the official assignee of 
Bombay. : 

eld that the Civil Procedure Code (Act XIV of 1882), 
chapter 20, had no application, and that the property of the 
debtors in the Punjab had not vested in a receiver appointed 
by the Court at Amritsar. 


Held, also, that under the insolvency system established 
by 11 and 12, Vict. c. 21, the High Court, it unimpeded by 
any other court, could effectually administer the estate of 
the insolvents, including that in the Punjab, and when an 
adjudication was made by the High Court, the estate of the 
debtors vested in the official assignee, and he was to admi- 
nister it. 


Held, finally, that under the Punjab Laws Act (IV of 
1872), section 24, on which the power of the Court at Am- 
ritsar depended what was entrusted to that Court was mere- 
ly administration ; that under that Act no transfer of pro- 
perty took place ; and thatthe property of the debtors in 
the Punjab had not vested in that Court so as to exclude 
the operation of the Bombay vesting order. 

THEeOFFICIAL ASSIGNEE BOMBAY v. REGISTRAR, SMALL 
CAUSE COURT, AMRITSAR, P. C. ... see 


417 


357 
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PAGE." 

interest. Jog 

See Mahomedan Law—Dower ... sia vee 1025 
Interest Act (XXVIII of 1855), section 54. 

See Transfer of Property Act, section77~” ... wee 787 
Jains. 

See Hindu Law—Adoption ses sa ee 349 
Joinder of charges. 

See Criminal Procedure Code, section 233... ie. (225 

See Criminal Procedure_Code, section 235 ... ww. I9 


Joint tenants. 


Agreement of— 
See Res judicata—Paitition among tenants ... we 918 


Jurisdiction—Civiland Revenue Court—Agra Tenancy Act (I 
of 1907, local), section 150—Resumption of rent-free grant 
—Res Judicata. 

A suit under section 150 of the Agra Tenancy Act for re- 
sumption of possession of rent-free grant was decreed by 
the Revenue Court in favour of the defendants. The plaintiff 
thereupon brought a suit in Civil Court for declaration that 
the plaintiff's predecessors in title were in possession for 
over 50 years. Held that the suit was triable exclusively by 
a Revenue Court and the Civil Court could not entertain it, 
and that the point being heard and decided by such Reve- 
nue Court could not be raised again. 

BALDEO SINGH v. MARDAN SINGH 


Suit for declaration that a relinguishment by a 
tenant is not binding upon mortgagee. 

Held that where the mortgagees of an ex-proprietary hold- 
ing’ brought a suit for declaration that a deed of relin- 
quishment whereby the mortgagor fraudulently and collu- 
sively relinquished his holding to the prejudice of the mort- 
gagees and the subsequent eyectment proceedings conse- 
quent upon that relinquishment were not binding upon them, 
it was one exclusively cognizable by the Civil Courts. 

RAMDHARI RAI v. RAMDHARI RAI a vee 305 


Appeal—Form. 
See B., N.-W. P. and Assam Civil Courts Act, section 
21 See . ka T eee 203 


mn — E clusive of Revenue Courts—Suit for, declaration 
ın Civil Court that a decree of Revenue Court is void for 
irregularity—maintainability of. 

A suit cannot be maintained in the Civil Court for a dec- 
laration that the decree of the Revenue Court in a matter in 
which that court has exclusive jurisdiction is void and ın- 

ı effectual on the ground that the proceedings of that Court 

were contrary to law. Rai Krishn Chand v. Mahadeo, 
[1901] 21 A. W. N , 49, followed. 
UMAN SHANKER v. BHAGWANDIN see 
Suit for declaration of title to fixed rate tenancy. 
See Agra Tenancy Act, section 95... TA iih 
Civil and Revenue Courts—Suit to set aside decree of 

Revenue Court—Matters within exclusiveajurisaiction of 

Revenue Court. 

A Civil Court has no power to interfere with decrees of 
the Revenue Court, which have been passed in matters 
exclusively within the jurisdiction of the latter Court. 
Keshab Deov. Bahori, S. A. 883 of 1905, decided on the 
30th of November, 1906, and Kishen Sahai v. Bakhtaway 
Singh, 20 All, 237, referred to. ° 

CHIRANJI LAL v. KESRI SINGH .., su we 810 


818 
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Jurisdiction—contd. Se ewett 
: = Suit to set aside ex parte decree. a Se S 
F See Civil Procedurè Codé of 1882; section 108 “a. * 898 
See Civil Procedure Code, section 396 ade s.. I96 
See Copyright Act, section 712 ... ai s 923 
—— — Court to try an offence. : N 
See Criminal Procedure Code, section 182 ae 7319 
Divorce case. i j nAg 

See Divorce Act” 


— High Court—Court fee question Division Bench. 
Held by,KNox and KARAMAT HUSAIN, JJ., that’a Division’ ~” 
-Bench had no jurisdiction to hear a stamp reference even 
When it is referred to them by the Taxing Judge. 








KHACHERA v KHARAG SINGH a en 842 
See Insolvency Act, S. 21 oes Fan . wee 357 
Order without—ultra vires. E 
See section 591, Civil Procedure Code, 1882 wee 675 
See Oudh Laws Act wes aes ... 388 
————— Magistrate personally interested. 
See Criminal Procedure Code, section 556... eee 749 
Municipal Board. a= 
See Municipal Board ... Ker ee wee - 496 
————— Suit for partition of tenure. i 
See Res Judicata—Partition among tenants ... . 918 


—— ——— Rent Court—Oudh Talukdar and his relatives —Su- 
perior proprietor—Sub-pz oprietor—Provision lor wiainte- 
nance—Rule of the British Indiin Association ef Oudh= ~—- 
Construction—Maintenace, payments on account of. 

Where in Oudh sub-proprietary rights in a village were 
held by the relatives of a Talukdar, who held superior 
proprietary rights in it, under the provision for maintenance 
in accordance with one of the Rules of Practice, framed by 
- the British Indian Association with regard to suits instituted 
- and decrees passed therein, dated the 25th September, 1867, 
wiz.“ This class will remain in possession of what they 
. actually had at annexation ‘rent free’ during their life- 
time, but subject to payment ın the second generation-Of-25 - m» 
per cent. to the Talukdar, and in the, third 50 per cent. and 
will not have transferable rights” If such persons pay the 
Government revenue, plus 10 per cent to the Talukdar, they 
will have heritable rights in addition ” X er 
ffeld, that the bulk sum‘out of which the percentages were 
to be struck was the assumed rental, of which 50 percent. 
was the Government revenue. i 
Held, also, that ıt was not within the province of a Rent 
Court to determine whether maintenance was or was not- 
payable, and, consequently, that certain payments made on 
account of maintenance to the respondent by the Court of 
Wards, which represented the appellant during his minority, 
© could not be opened up by the appellant in a suit brought in 
a Rent Court by him after he aitained his majority. 
Niwas ALI KHan v. WAHID ALI, P. C. e AL 


Decision by Revenue Court—Class of tenancy deter- 
mined—Second suit in Civil Court. 

See Agra Tenancy Act, section 165 oe ... 555 
Kharch-i-pandan— 7 - 

See Mahomedan Law—Contract—Marriage settlement... 871 
Laches—Mo+ teagee—Eguity 

See Deed—Construction ost ioe _ eee 1132 
Lambardar and co-sharer— 

See adverse possession... j ee cse - ese 298 
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Lambarder and co-sharer—concid.. ; S 
— Rights of lambardar—Lease of timber 
k bearing common land—Wajib-ul-arz—Construction. 
: A lambardar has no authority to ordinarily grant leases of 
! `  tinber-bearing common land of the village to lessees for the 
A purpose of having the timber cut and converted into charcoal. 
Where a wayid-ul-arz provided that each co-sharer 
managed the gard land in his parti and the lambardar the 
shamiat, held that the lambardar had no power to lease the 
timber-bearing common land and authorise the lessee to cut 
the timber. 
JaGGaNn NATH PRASAD v. RUSTAM ALI ae one 


Landlord and tenant —G ove planted by tenants on the understand- 
ing that they will be at liberty to sell tt—Custom not 
pr oved—effect of 
The wajz6-ui-arz of a village preparedin 1862 recorded `- ~ 

that in future a tenant shall plant a dag with the consent 
of the zamindars, but as regards sale he shall have the power. 
On the sale of a grove by a tenant who had planted it, to the 
defendants, the zamindars sued for recovery of possession 
on tke ground that the wajed-wl-arz did not record a custom 
authorising the tenants to sell. Æeld that when permission 
to. planta grove had been granted on the express condition 
that the tenants would be at liberty to sell, it was immaterial 
whether the record was one of a custom or a contract. 
ISHAR Dat TIWARI v. RAM HARAK TIWARI we 587 


— ——— Right of tenant to produce of waste land— 
Right of zamindar ¢9 cultivate that land—Reststance by 
tenants, 

Defendants in 1864 sold their semizdari rights to the 
plaintiffs in certain villages The consideration for the sale. 
as specified ina proceeding of the settlement officer, dated 
29th July, 1810, was “an annual allowance of Rs. 50, semin- 
dare dues, things of spontaneous growth and privilege in 
respect of the land under cultivation of the vendor and his 
family.” The gemndars leased the barren lands to other 3 
~- persons. Defendants.resisted the lessee in taking possession. 
On a suit by the plaintiffs for declaration that they hada 
right to bring the waste land under cultivation, Ze/d that 
under the order referred to the defendants had no right to 
insist upon the land continuing to be waste land for ever, but 
that they had aright to enjoy the produce of the land so 
long as it continued to be barren. 
GIRRAJ SINGH v., THAKURIA ae sate tee 
Land Revenue Act (III of 1901, Locai), sections 56, 86 

Cesses— Market dues, levying of. 

The taking of market dues and customs in a private 
market is perfectly legal. 

Cesses mentioned in sections 56 ‘and 86 of the Agra Land 
Revenue Act are rates Jevied as a rule by the zamindar upon 
tenants and residents of villages. Moneys paid by frequen- 
ters of markets are voluntary payments made by persons 
who are under no obligation to use the market unless they 
please and cannot be called cesses at all. 

SADANAND PANDE v. ALI JAN ... oe ee 
———— —sections 117, 125 

Lands held under a private partition claimed by defendant 
—No guestionof proprietary title—Appeal to District 

Judge—Duty of court making partition. 

In a suit for partition of revenue paying lands the defen- 
> , dants alleged that under a private partition hê was in 
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Land Revenue Act (HI of 190 1)—conid. - 
possession of certain lands and claimed those lands for 
himself. The Collector in appeal ordered those lands to be 
given to him, eld that no question of proprietary title 


was raised and no appeal lay to the District Judge against 
the order of the Collector. 


Semble.—In making partition of property it is the duty of 
a Revenue Court, as far as possible, to allot lands held in 
severalty to the persons so holding them and any deficiency 
should be made good out of the common land. Tulshi Rat 
v. Gate Ram, [1904] A. W.N , 225, followed. Muhammad 
Jan v. Sadanand Pande, 1. L. R., 28 All., 394, distinguished. 


MUHAMMAD NASARULLAH KHAN v. MUHAMMAD ISHAQ 
KHAN o 


—— <m sectio 1250 
See section II7 








———— —— Sections 142, 143,146 
—Default in payment of Revenue—responsibility for— 
Rules of Board of Revenue, cl. (2) 


The use of the word ‘ ordinarily’ in rule 9, clause 2, Rules 
of the Board of Revenue, relating to the recovery of arrears of 
revenue, shows that the intention of the Board was that in 
every case process should issue against the lambardar in the 
first instance, but that occasion may arise when itis found 
expedfent to issue process in the first instance agamst the 
defaulter. Under section 142, Land Revenue Act, all the 
proprietors are jointly and severally responsible to Govern- 
ment for the revenue and the arrears may be realised, under 

“section 146, by the arrest and detention of the defaulter as 
defined in section 143. 


The writ of demand and the writ of arrest and detention 
may issue simultaneously against the defaulter ; the words 
of section 146, Land Revenue Act, are wide, and there is 
nothing to limit the order in which they should issue. 


K. E v, GULAB SINGH a, r Fr jee, 2I 


——— -section 233 (k)—/urisdiction—Revenne 
Cour t irregularly entertaining an application— Suit in Civil 
Court—Res judicata. 

B, a co-sharer in a village, applied for partition. Usual 
proclamation was issuedand H put in a petition within time 
fixed, praying that his share may also be divided and made 
mto a separate mahal. After lots were prepared one L put 
in a petition to the effect that he was a co-sharer in Khata 
34. The application was filed beyond time and no notice 
was given to H to whom the Khata was allotted. The court 
passed an order allowing a share in Khata 34 to L who was 
only entitled to two specified plots. H. brought this suit for 
declaration of his right. Æeld that the suit was barred by 
the provisions of section 233 (4) of the Land Revenue Act, 
and the mere fact that no notice was given to H would not 
take the case out of that section. Any exercise of jurisdic- 
tion of a Civil Court which would disturb or in any way 
affect the distribution of land made by partition is barred by 
section 233 (4), no matter whether a question of title or any 
other question is raised ım the suit. Mzutammad Sadig v. 
Laute Ram, 23, All, 291, followed. KXhasay v. Jugla, 28 
All, 432, and Muhammad Jan v. Sadanand Paude,28 All, 
394, distinguished 

LACHMAN Das v. HANUMAN PRASAD ih ves II56 
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Land Revenue Act (III of 1901)—cozc/d. . ° 

mm m m m sectio 233 (k)— Minor 


defendant—Guardian appointed beyond time—Objections 
accepted by court-—Subseguent suit by minor—maintainability 


One of the defendants to a partition proceedings died 
leaving a minor son who was impleaded in his father’s place. 
The mother of the minor son was appointed his guardian 
after the time for filing objections had expired. She put in 
objections along with other objectors. The other objectors 
were referred to the civil court. The mother of the minor 
was ordered to produce some papers but instead of doing 
that she instituted the present suit. Æeld that section 233(4), 
of the Land Revenue Act barred the suit. Kasay v. Jugla, 
28 All., 432, and Awadh Behari Lal v. Ishri Prasad, 27 A. 
W., N., 172, distinguished. 

ABHAI SINGH v. INDERJIT SINGH se we. 1169 


Legal necessity—Alienation—Father’s second marriage 
- See Hindu Law—Debt sai tae ae 
Lease—Covenant against stocking grass—Breach of covenant by 
lessee—Damage by fire to lessor—Compensation— Evidence 
—Bus den of proof 
Upon a lease of a house, the lessee covenanted not to 
store grass in any part of it. He did so, however. The 
house was subsequently burnt down, but there was nothing 
to show that the fire was due to the breach of the undertaking 
and was the natural result of the storing of the hay. Held 
that for the breach of the contract the lessee was liable to 
any damage which was caused thereby, 2 e., which naturally 
flowed from the breach or which the parties knew was likely 
to result from the breach. e/d further that the lessor hav- 
ing failed to establish that any damage was sustained by 
him by reason of any act of the lessee, he was not en- 
titled to any compensation for the damage caused by the 
fire. 
MATHURA Das v. MOHAN LAL ... ea vee 1205 
Limitation— Destruction of secusity— Demand for fresh security. 
See’ Transfer of Property Act, section 66 fuk vs 
—Act (XV of 1870), section 3—Suz?. 
See art. 13... 


391 





oat T is ses 937 
—— section 19—Mortgage...Acknow- i 
ledgment by one out of two mortgagees—Binding on his 
representatives. 
Where a mortgage is made in favour of two persons, one 
of them cannot give a valid acknowledgment in writing 
within the meaning of section 19 of the Indian Limitation 
Act, so as to bind the other. But if he does make an acknow- 
ledgment it will be binding on persons claiming under him. 
SHEONANDAN SINGH v. ACHHAIBAR SINGH... wo. 847 
arts, 2, 62— Money realised by 
the defendant over and above the amount due—Money had 
and received. 
From 1899 onwards a Municipal Board had been charging 
the plaintiffs at a rate not sanctioned by the Government. 
Held that the money realised over and above the sanctioned 
amount was in the nature of money had and received by the 
defendant for the plaintiffs’ use and article 62 of the Limita- 
tion Act applied. Æeld further that the suit was not a suit 
for compensation to which article 2 of the Limitation Act 
would apply. R 
THE RAJPUTANA MALWA RAILWAY CO-OPERATIVE 
STORES v. THE AJMERE MUNICIPAL BOARD on 496 





— 
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‘o Limitation Act (XV of 1870)—contd .- 3 


—— —sch Il, article 13 and sec= 
tion 3—“ Suit”—Order in a proceeding other than a suit 

— Code of Civil Procedure (XIV of 1882), section 30A. 

A Civil Court acting ‘under section 310A of the Code of 
Civil Procedure, 1882, set aside a sale on an application 
made about 14 months after the sale. The auction-pur- 
chaser more thana year after the order sued for possession 
of the property and for a declaration that the order under 
section 310A was passed without jurisdi-.tion. Ave/@ that the 
order whether passed rightly or wrongly was not a nullity, 
and that the order having been passed in a proceeding 
other than a suit, Article 15, Schedule TI, Limitation Act, 
barred the present suit, inasmuch as the plaintiff could not 
obtain a decree for possession without first having the order 
set aside. 

KISHORILAL v. KUBER SINGH... sc ses 937 














—~— art. 61—Compromise decyee—: 
Certain incumbrances to be discharged within certain time— 
Paid by plaintiffs after date fixed—Cause of action— Lod 
Money paid for defendants use. 

Under the terms of a compromise a village fell to the lot 
of the plaintiffs It was provided that the incumbrances, 
-affecting that village would be paid by tùa defendants with- 
ina certain time. The defendants having failed to dis- 
charge the incumbrances the plaintiffs paid them off Held 
that the suit to recover the amount so paid was governed 
by article 61 of the Limitation Act and the cause of action 
accured to the plaintiffs on the date that the money was 
aid. 

i GIRRAJ SINGH v. RAGHUBANS KuaR yas vee 585 

art. 62, 























See art. 2 ... s. GR ea , 456 
-_ ——Article 90—WNegligence of agent— 
Report to the office of the principal— Constructive notive 
z When itis brought to the notice of the creditor that a large 
sum of money is in imminent peril of being lost and that 
eril is said to be due to the negligence of the agent, the 
inference is that the matter is brought to the notice of the 
creditor and that he has, if not actual, constructive notice of 
the same. 
Certain rents fell into arrears. On account of the negli- 
gence of the agent they became barred by limitation A 
report was made to the oftice of the principal, but no suit was 
brought till the expiry of three years. Æeld that the princi- 
pal had constructivenotice of the agent’s negligence and 3 
the suit was barred by limitation. 
ANANT PRASAD v. PARBHU NARAIN SINGH... sue 724 
— Art. 91 - 
See article 144 - ana a ae . 783 
— — Art. 91 ' ` 
Seé article 141 te 337 


———-—_—__—-— articles 105,106—(Act LX of 1871)— 
article 105—4%pcaton of. 

A suit by a mortgagor, after the mortgage has been satisfi- 
` ed, to recover surplus collections received by the mortgagee 
.may be brought within three years from the time when the 
mortgagor re-enters on the mortgaged property, under art. 
105 of the schedule to the Limitation Acts of 1877 and 1908, 
and there is no restriction as to the-way in which the mortga- 
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Limitation Act (XV of 1870)—cozid. nee a ee wen Ses 
gor may obtain possession. If permission to briding a subse- 
quent suit for surplus profits has been given in accordance 
with section 43, Act XIV of 1882, Order 2, Rule 2, Act V of 
1908, sch. 1, there is no conflict between the provisions of 
art. 105 and those of the section and order respectively. 
Art. 109, Limitation Act, does not apply to a suit bya mort- 
gagor for surplus collection. Ram Din v. Bhup Singh, 
I. L. R., 30 All., 225, discussed. 

Where the right to recover surplus ‘collections became 
barred under art. 105, sch. II, Act IX of 1871, the right 
was not received by Act ‘XV of 1877 or Act IX of 1908. 

MOHAMMAD Falaz ALI KHAN v. KALLU SINGH vee 1207 


article 120 





See Art 144 ses ise bs a ees 783 
—-———— — article 13 4—Redemption by one mortgagor 
—Nature of possesston—Lintttation against co-mortgagors. 
G,a Muhammadan, died leaving some property which 
was under mortgage. He left a son, a widow anda daugh- 
ter. The son redeemed the entire property and remamed: ~- 
- in possession. He then mortgaged the property including his 
--sister’s share which was subsequently sold by auction. G’s 
daughter’s representative brought this suit for redemption. 
. Held that the suit having been brought within 60 years of the 
_ date of the original mortgage, ıt was mot barred by limita- 
tion. The possession of the brother of his transferees in res- 
. pect to the sisters share, was that of mortgagees and unless 
there was set up an adverse title to her share the nature of 
the possession could not change. 
SAID-UD-DIN KHAN v. RATAN Lat ies wee 95 


———-—— article 141 
See Article 91 23% ay soy ae 
—— Arts, 137, 142, 144—“ Defendant 
- Adverse possession—Independent trespassers. 
- The rights ofS, while in possession of certain trespassers 
`~ other than defendants, were purchased by the plaintiffs, on 
2oth November, 1891. Formal possession was delivered to 
them on 25 November, 1892. Defendants obtained pos- 
session not as representatives of the original trespassérs, 
s ‘+ but under an'independent title, in 1897. Plaintiffs brought 
the present suit for-possession ın 1908. eld that the suit - - 
was not barred by lmitation. Article 137, sch. 11, Act 
~ XV of 1877, applied only to a suit against a third party, and 
not the judgment-debtor or his representative. Article 142 
. did not apply because the plaintiffs were never ın actual pos- 
session and were not dispossessed. The article applicable 
- was article 144, under which limitation began to run when 
the possession of the defendants become adverse. “ De- 
fendant” includes a person through whom a defendant 
derives his liability to be used The present defendants 
did not derive title from the first set of trespassers and were 
- not entitled to add their own possession the period of 
. their possession. : 
RaM LAKHAN Ral v. GAJADHAR RAI eee ve. 1184 


———— -—_-_—_ Schedule II, articles 91, 144—Suzt by minor 
to recover possession of property transferred by guardian— |, 
Cancellation of the document ancillary—Decree for posses- 
sion—conattion upon restoring what was for minor's benefit 
— Practice. 

The natural guardian of a minor sold certan immove- 
_ able property belonging tothe minor, The minor brought 





. 
— 
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a suitto recover possession of the property. It was found 
that the minor had benefited to a certain extent by the sale. 
A decree was accordingly made in his favour for posses- 
sion, subject to the condition of his restoring the amount by 
which he had benefited. Upon second appeal the suit was 
dismissed as barred by limittaion, the article applied being 91 
of schedule II to the Limitation Act. 

eld that the article applicable was article 141, and not 
article 91, the substantive relief being the recovery of posses- 
sion and the cancellation of the instrument being ancillary, 
and that the suit was not barred By limitation. 

Held further that the principle applicable in respect of such 
a transaction is to make a decree for the property transferred 
by the guardian, but to attach to the decree the condition 
of refunding to the transferee so much of the consideration 
as was for his benefit or for which there was a justifying 
necessity. 

BACHCHA SINGH v. KAMTA PRASAD 


——-z—-Articles 144, 91, 120—Gift by a 
other Hindu co-parcener—Suit for declaration and posses- 
sion by co-parcener—No prayer for setting aside the gift— 
finduLaw—Powers of a co-parcener to alienate. 

A Hindu co-parcener made a gift of his undivided share 
in favour of the defendant. The donee made an application 
for mutation and his name was recorded. He together with 
other co-parceners applied for eyectment of certain tenants, 
He then brought a suit for profits. The co-parceners of the 
donor thereupon sued for declaration that they and their 
uncle, the donor, were owners and in the alternative for 
possession. The suit was brought more than three years 
after the date of gift. eld that inasmuch as a Hindu 
co-parcener has no right to alienate any portion of the family 
property without the consent of other co-paceners, it was not 
necessary for the plaintiffs to sue to have the deed of gift set 
aside. Articles 91 and 120 of the limitation Act had therefore 
no application, but article 144 of the Act was the article 
which applied to the case. Bijoy Gopal v. Krishna Mahishe, 
I. L. R., 34 Cal., 329, P. C., referred to. ‘ 

MAKTABAL SINGH, v. KARAN SINGH ` 





— Art, 148—Sale—Right of repurchase given 


under a separate document—Nor enforced within time 

allowed—Nature of document—Suit for vredemption— 

maintainability of. 

A sale deed was executed on 19th August 1852, by the 
prececessors of plaintiffs in favour of the predecessors of 
defendants. On 8th September following, the latter exeeut- 
eda document in favour of the former agreeing to reconvy 
the property if their money was repaid ing or 10 years. 
The former document was presented for registration on the 
18th and the latter on the 19th May, 1855. Ona suit for 
redemption being brought more than six years after execu- 
tion the court below, edd that the document of August, 1852 
was an out and-out-sale and the suit on the covenant contain- 
ed in the second deed not having been enforced within time 
was barred by limitation. 

Balkishan v Legge, 22 All. 149, distinguished, and Bhag- 
wan Sahai v. Bhagwan Din, 12 AIL, 387, followed. í 

Per STANLEY, C. J.—The transaction did not constitute 
a mortgage but was a sale with a provision of repurchase. 
Such a transaction although not common in India or England 
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was not illegal. The covenant of repurchase not having 
been enforced and the period allowed to expire, the suit ‘was 
barred by, limitation. ` 


Per BANERJI, J.—The transaction was one of mortgag 
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any 


and not of sale and the suit having been brought within 60 a 


years was within time. Execution of two documents one 
purporting to be a deed of sale and another a deed of 
mortgage was common in this country and such transac- 
tions were always regarded as moitgages by way of condi- 
tional sale. 


JHANDA SINGH v. SHEIKH WAHID-UD-DIN . 


— Schedule Hl, arts. 178, 188—Order 
disnussing appeal on default by the Privy Council—A firm- 
ance of decree below—Limitation for éxecution of decree. 


The decree-holder obtained a decree for sale upon mort- 
gage The judgment-debtor appealed, but the High Court 
dismissed the appeal on 8th April, 1893. The appellant 
appealed to the Privy Council, but took no steps to prose- 
cute the appeal. His appeal was. dismissed for want of 
prosecution on.13th May, 1901. On t4th May, 1904, the 
decree-holder applied to the court below to make the order 
for sale absolute. The application.was dismissed on ‘the 
ground that procedure prescribed by section 610. Code of 
Civil Procedure, 1882, had not been followed An applica- 


7 tion was made by the decree-holder on 11th June, 1906, 


under section 680, and the decree was transmitted for exe- 
cution to the court below. The present application was then 
made for order absolute. The judgment-debtor pleaded 
limitation in bar of the application. eld that the dismissal 


` of yudgment-debtor’s appeal for want of prosecution was an 


affirmance of the decree of the High Court within the 
meaning of section 596 of the Code of.Civil Procedure, 
1882, it being immaterial on what grounds the appeal was 
dismissed. The order of His Majesty dismissing the appeal 
for default was an affirmance of the decree of the High Court 


` and was alone capable of enforcement. An ieee for 


~ such enforcement made within twelve years o 








the date of 
the order was governed by article 180 of the Limitation Act, 
1877, and was an application which was made within time. 
Pitts v. La Fontaine, L. R., 6 A. C., 482 ; Benz Ratv. Ram 
Lakhan, I. L.R. 20 All, 367, approved of and applied. - 
ABDUL MAJID v. JAWAHAR LAL, F. B. (Me aes 
—art 179—Afplication against persons not 
- legal representalives—effect of i 
See Civil Procedure Code, 1882, section 234 ... 


Schedule Ul, article 179 (4)—Svep in 
aid of execution—Ciuil Procedure bode(X1V of 1882), 
sections 257 A, 238—Applicability to decrees under section 

- ‘88 of the Transfer of Property Act. 











. An application under section 258, Code of Civil Procedure 


- of 1882, calls upon the court to doa certain act which zpso 


facto satisfies the decree to the extent ofthe payment certi- 
fied, and without which the decree would not be satisfied to 
any extent whatever. Such an application, therefore, isa 
step in aid of execution. Section 257A of_the Code of Civil 
Procedure, 1882, does not apply toa decree under section 
88 of the Transfer of Property Act. ee 


CHOTEY SINGH v. SHWARI ee ory, 
: f 
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PAGE, 
Mahal— Meaning of. 3 
See Oudh Laws Act, section 19 ... “ 


Mahomedan Law —Afoestacy—Effect on marriage—Suit for resti- 
tution of conjugal rights—Maintainability. 

Under the Mahomedan Law a wife’s conversion froin Is- 
lam to Christianity effects a complete dissolution of marri- 
age with her Mahomedan husband. Accordingly if either 
party to marriage contract becomes a Christian a suit for 
restitution of conjugal rights cannot be maintained. Zubur- 
dust Khan v His wife,2 N. W. P., H. C. R., 370; Imamain 
v. Hasan Bibi, 41 Punjab Records, 309, followed. 

AMIR BEG v. SAMAN ... = oes 


- Contract—Marriage Settlement—Agreement to 
pay annuity to bride—Right of a beneficiary not a party to the 
contract—Lirbility of the seitler—Time when matrimonial 
rights and obligations come into existence—Kharch-i-pandan 
—English pin-money—Construction of agreement—Issue of 
misconduct—Judge’s finding and opinion. 

Plaintiff, a Mahomedan lady, sued her father-in-law, to re- 
cover arrears ofa certain allowance, called Kharch-i-Pandan, 
under the terms of an agreement executed by him prior toand 
in consideration of her marriage with his son, both she and 
her husband being minors at the time of the execution of the 
agreement The agreement recited that the marriage was 
fixed for a certain date, and that “therefore” the defendant 
declared of his own free will and accord that he “shall con- 
tinue to pay Rs. 500 per month in perpetuity” to the plain- 
tiff for “her betel-leaf expenses &c., from the date of the 

Marriage, ñ e., from the date of her reception,” out of the 
income of certain properties therein specifically charged for 
the payment of the allowance. Owing to the minority of the 
plaintiffher “reception” into the conjugal domicile did not 
take place until about 6 years after the date of the agreement 
had elapsed. The husband and wife lived together for 
about 13 years after her “reception.” Then, owing to differ- 
ences, the plaintiff left her husband’s home, and had since 
resided elsewhere. 

Held, that although the plaintiff was no party to the agree- 
ment, she was already entitled to proceed in equity to en- 
force her claim, and that the rule of common law that a per- 
son not a party to an agreement could not take advantage of 
its provisions, was not applicable to the facts and circum- 
stances of the present case, inasmuch as the agreement exe- 
cuted by the defendant specifically charged immoveable pro- 
perty for the allowance, which he bound himself to pay to the 
plamtiff andhe was the only person beneficially entitled 
under it. Tiveddle v Atkinson, [1861] 1 B. & S, 323, referred 
to and distinguished. 

Held also, that Kharch-i-pandan, which literally means 
“betel-box expenses,” was personal allowance to the wife 
customary among Mahomedan families of rank, especially in 
Upper India, fixed either before or after marriage, and vary- 
ing according to the means and position of the parties; and 
that ordinarily it would be received and spent in the conju. 
gal domicile; but the husband had no control over the wife’ 
application of it, either in her adornment or in the consump- 
tion of the article from which it derived its name. 

eld, further, that the defendant’s liability began with the 
plaintiffs first entry into her husband’s home when, under 
the Mahomedan Law, the respective matrimonial rights and 
obligations came into existence ; ands that the defendant 
was liable, there being no condition that the allowance should 
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be-paid only whilst the plaintiff was living in her husband’s 
. home or that the defendant's liability should cease whatever 
the circumstances under which she happens to leave it. 
reid, farther that it was not proper on the part of the Sub- 
ordinate Judge to give expression to an opinion that the lady 
was unchaste on mere suspicion, where he considered the 
* charge not legally proved by the evidence adduced in case. 
MUHAMMAD KHAN v. HUSAINI BEGAM, P.C. ae 


——— Dower —Dirhams— Money value.. 

The money value of ten Dirhams in India is something 
between three and four rupees. 

ASMA BIBI v. ABDUL SAMAD KHAN 


—— Dower—Right of widow to remain in possession 
—fleritable. ` 


The right of a Mahomedan widow who has entered into 
possession of her husband’s property peacefully and without 
fraud in lieu of her dower debt is a heritable right and her 
heirs are entitled to remain in possession until the debt is 
satisfied—Asiz-ui-lah Khanv. Ahmad Alt Khan, 7 All, 353, 
followed ; Amanat-un-nissa v. Bashir-uen-nissa, l. L. R., 17 
AIL, 77, doubted. 

ALI BAKSH v. ALLAHDAD KHAN ... Sas we 


Dower— Widow in possession—Her rights against 
other heirs— Proof of consent not necessary. 


A Mahomedan widow who enters into possession of her 
husband's property on his death is entitled to hold the estate 
against the other heirs until her claim to dower ts satisfied. 
it is not necessary for her to show that the deceased husband 
or his heirs consented to her getting into possession. Armanat- 
un-nissav. Bashir-un-nissa, 17 Alle, 77, not followed. 


Per RICHARDS, J.—Ifa Mahomedan widow obtains pos- 
` session peacefully and quietly and without fraud, she is 
entitled to remain in possession until her dower debt is 
discharged, subject to her liability to account for the profits 
that she has received whilst so in possession. 
RAMZAN ALI KHAN v. ASGHART BEGAM 


Gift by will—operation of. 

A gift made during death-illness is a will under the 
Mahomedan Lawand 1s valid as regards one-third of the 
property comptised in it. 

MUHAMMAD SAYIED v. MUHAMMAD ISMAIL ja 

Interesi—liability of} — Widow in possession to 
account for profits. 


Heid by the Fuil Bench that a Mahomedan widow has been 
put in possession by her husband, of his estate in lieu of her 
dower debt, is liable, when called upon by her husband’s 
heirs other than herself, to account for rents and profits re- 
ceived by her during the time of her possession and is en- 
titled to claim a reasonable interest upon her dower debt. 

The liability of the heirs of the husband not being personal, 
the heir who sues the widow for possession of his share is 
only liable to pay the proportionate part of the dower debt. 

Per KARAMAT HUSAIN, J.—The fact that dower debt owes 
its origin to a peculiarity of the Mahomedan Law of marriage 
and is not the result of advancing money, can be no reason to 
divest it of the characteristic of a debt and to put upon it the 
limitations imposed by the Hanafi Law on usurye 

HAMIRA BIBI v. ZUBEDA BIBI, F. B. os ni 
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Mahomadan Law— Wridow—Dower—Right of to remain in posses- 
sion— ferttable. Pe A 
The right of'a Mahomeijan widow who has entered into 
“possession of her husband’s property peacefully and -without 
fraud in lieu of her dower debt is a heritable right and her 
héirs are entitled to remain in possession until the debt is 
satisfiel—Agiz-ul lat Khan v. Ahmid Ali Khan,.7. All, 
353, followed. Amanat-un-nissa v. Bashir un-nissa, 1. L. 
R., 17 All , 77, doubted. i 
i ALI BAKSH v, ALLAHDAD KHAN L a a ee 
—Legitimacy—Prostitute— Prolonged cohabitation 
—Presumption of marriage—Father acknowledging the mo- 
ther as his wifje—Evidence. 


. Where the question was whether the appellant, a Muham- 
madan, was to be regarded as the legitimate son of His father, 
etd that prolonged co.habitaticn might give rise toa presump- 
tion of marriage ; but that presumption was not necessarily 
strong and did not apply in a case where the mother ‘before 
she was brought to the father’s house was a prostitute ; and 
that there being no evidence of marriage between the parents 
of the appellant, prolonged co-habitation between the parents 
certain instances in which the deceased father was said to 
have acknowledged the mother as his wife, and the fact that 

>` two of the appellant’s sisters, whose legitimacy was as much 
open to question as his own were married to respectable 
men and the marriages were conducted with due formalities, 
did not establish that the appellant was born in wedlock and 
‘was legitimate. ce 


GHAZANFAR ALI KHAN v. MUSAMMAT KANIZ FATIMA, 














' PC ix: aes bs ee ea 
—— Pre-emption. 
. ` Sèe Pre-emption is oo a See Ns 
ns Importing incident of—in wajib-ul-arz suit, 
See Pre-emption hs a 





Pre-emption—Right coming to an end. 

See Pre-emption fue sca it 

——_—— Pree-ep tion —Shafi khalit Shafi Jar. 

See Pre-emption—Mahomedan Law = Jai 

————Wakf— Charitable purpose—Gift to community — 
Prerogatiue of the Crown. - 

The law does not recognize any purpose as charitable 
unléss it is of a public character, that is to say, it is directed 
to the benefit of a community or a section ofthe community. 
Where a donor created a wakf to defray the expenses of the 
poor, the fagz7s, the orphans, the needy andthe indigent, 

' Aeld that the wakf created a trust for public purposes of a 
charitable nature. te 

It is the prerogative of the Crown to protect property the 
subject-matter of the gift. l 

ke IBRAHIM KHAN v. AHMED SAEED KHAN saa 
——Wakt— Inference from finding. 


An oral dedication of property may bé inferred from 
repute and from facts which lead necessarily tó the inference 
that there was such a dedication Where the finding of the 
lower appellate court was that there was an arrangement by 
which the property was put under: the management of the 
family with a view to the application of the income in the 
Urs and Fatiha ceremonies at the tomb of the original 
owner, /e/d that an oral dedication could not be inferred and 
the properey could not be said to be wakf property. 





L PAGE. 


567 


579 
641 
660 
715 
879 


761 


VOL. VIL] . INDEX. : 1289 


7 PAGE: 
Mahomedan Law—cozcld. . 


If the property is found to be wakf property no member 
of the family can acquire title to ıt by adverse possession. 
© FAKHR-UD-DIN SHAH v. KIFAYAT-UL-LAH  _ we 1095 
Widow in possession—Her rights against other 
hetrs—Proof of consent not necessary. 

A Mahomedan. widow who enters into possession of _her 
husband’s property on his death is entitled to hold the estate 
against the other heirs until her.claim to dower 1s satisfied. 
It is not necessary for her to show that the deceased husband 
or his heirs consented to her getting into possession. 4za- 
nit-un-nissa, Rashir-un-nissa, 17 Al., 771, not followed 

Per RICHARDS, J.—Ifa Mahomedan widow obtains posses- 

.sion peacefully and quietly and without fraud, she is entitled 
to remain in possession until her dower debt 1s discharged, 

- subject to her liability to account for the profits that she has 
received whilst so in possession. 


—— as ew 





RAMZAN ALI KHAN v. ASGHARI BEGAM nn . 614 
Maintenance—Sub-proprietor—Oudh. ` 

Seé Jurisdiction, Rent Court ies z s oua AT 
Marriage—Presumption of. : 

See Mahomedan Law—Legitimacy Meg a $79 
—— — Settlement—kharch-i-pandan— Liability of settlor, 

See Mahomedan Law—Marriage settlement ... . 87 
Mokarraridar—Kighi to partition. 

See Partition sae ws “ai ‘a. 1137 
Mortgagee—Aighi to give discharge. 

See discharge of debtor ise 99 


Mortgagees— fights of—Inter se—Sale under a third morigage 
—First mortgage paid of by third mortgagee—Rignt of: 
purchaser to set up first mortgage as shield. : 

A property was mortgaged first to 4, then to # and then 
to C. C discharged 4’s mortgage and then brought the pro- 
perty to sale. M purchased the property. & brought this 
suit for sale upon his mortgage. Æeld that- M could set up 
As mortgage asa shield and Z could not sell the property 
unless he paid off that inortgage. ` 

MATI-ULLAH KHAN v. BANWARI LAL.: ... . óI 

—— Right of Sub-mortgage : 

Rights which accrued before the Agra Tenancy Act 
came into, force are not prejudiced by that enactment. 


A mortgage of an occupancy tenancy executed prior ‘to 
the coming into operation of the Agra Tenancy Act is valid. 
-Such a mortgagee has all the rights of a mortgagee includ- 
ing aright to transfer his mortgage and also a right to sub- 
mortgage. - 


A mortgage of an occupancy holding and a transferee 
from him have a power to redeem the mortgage, Harnan- 
dan Rai v. Nakchedi Rai, [1906] 26 A. W. N., 302, distin- 
guished. ae 

Ram PARGAS UP\DHIA v. SOOBA UPADHIA |. vee 755 


Mortgaze—foreclosure—Decree not made absolute—Sale of equity 
of redemption—Purchasers right to redeem after expiry of 
time fixed for payment—Transfer of Property Act (IV of 
1882), sections 86, 87. 


-A mortgagor can redeem the mortgaged property before 
a dectee for.foreclosure passed against him is made absolute, 
the right-of redemption not being lost till then, 
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Where the equity of redemption, therefore, was sold after 
the passing of the decree for foreclosure, but before the 
making of the order absolute, Ze/d that the purchaser was 
entitled to redeem, though the period fixed for payment of 
the mortgage money im the decree had expired 
Ram Lal u. Tulsa Kuar, [1896] 1. L. R., 19, All., 180, not 
followed. 
PARDAS SINGH v. DWARKA SINGH ves os 953 
— Liability of mortgagor to pay whole debt—part of pro- 
erty purchased by mortgagee. 
See Deed—construction . 1132 


—— —— Occupancy holding—Usufructuary—Relinguishment by 





morigagor’s representative—Mortgagee’s -suit for declara- 
tion that relinguishment void—Mortgugee dispossessed by 
zamindar through Revenue Court during pendency of suit— 
Vaintainability of the declaratory suit. 


Where, prior to the passing of the Tenancy Act, 1901, a 
usufructuary mortgage of an occupancy holding was made 
by a tenant and that tenant’s representative subsequently 
gave up cultivation and relinquished his holding in favour of- 
the zemindar, Ae/d, asuit having been brought in the Civil 


-Court by the mortgagee for a declaration that the relinquish- 


ment was void as against him and the mortgagee having 
been dispossessed by the zamindar through the Revenue 
Court during the pendency of the suit upon the strength of 
the relinquishment, that sucha suit was maintainable, that a 
declaratory decree could be made and that it was not neces- 
sary to go into the question whether the relinquishment had 
been obtained by collusion between the tenant and the 
zamindar. 


SUBA BIBI v: RAGHUBIR SINGH... Ses see 
— Personal lability—Property, security for énterest— 


effect of 

Where a usufructuary mortgage deed provided for payment 
of interest at 12 annas percent. per mensem if the rents and 
profits were not sufficient to pay up the whole amount of 
interest, 4e/d that the mortgaged property was sucurity not 
only for payment of the principal but also of interest. Æeld 
further, that the mere fact that the mortgagor took a personal 
liability to pay up the interest did not relieve the mortgaged 
property from liability to satisfy the deficiency. 
CHINTAMAN v. DULARI e tee 7 
——-Priority—private sale of mortgaged proper ty—Consi- 
aeration left with purchaser for a'scharge of two 
morlgages—First mortgage alone discharged—Suit by 
second mortgagee— Prior tty—Subrogation—Shield—Inten- 
tion of pirties—Position of purchaser. 


In all cases where a subsequent purchaser claims priority 
over a puisne mortgagee by reason of his having discharged 
a prior mortgage, the question is always one of intention, 
č. e., whether it was the intention to keep the prior mortgage 
alive as against the puisne mortgagee. Gokul Das v. Puran 


` Mal, L. L. R., 10 Cal., 1035, 1046, P. C., referred to. 


Where the purchaser undertook to discharge not only the 
prior, but also the puisne mortgage, and paid off the former 
but not he latter, he was not entitled to hold up as a shield 
the mortgage which hehad paid off, as against the debt 
which he undertook to pay but which he did not discharge, 
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Semble—that where a vendor leaves the consideration for 
the sale with the vendee for payment to the formers mort- 
gagee-creditor, and the vendee makes such payment, he 
cannot in the matter of the payment be deemed to have 
acted as the agent of the vendor-mortgagor 
MUHAMMAD SADIK v. GHAUS MUHAMMAD, F. B. wee 9I4 
——Priority—Prior mortgagee accepting a Zar-i-peshgi lease 
- over subsequent mortgagees—Intention to keep alive the 
prior mortgage—Holding it up as a shield. 
Where a prior mortgagee obtainsa decree upon his prior 
mortgage and in lieu of the amount of that decree he obtains 
a subsequent mortgage, of the same property from the mort- 
gagor, the prior mortgage enures to his benefit and he can 
hold it up as a shield against a puisne mortgagee whose 
mortgage is.of a date subsequent to that of the prior mort- 
gage. 
Ifit is to the benefit of the prior mortgagee to keep alive 
that mortgage, ıt would be presumed that he kept it alive. 
The mere fact that a zar-¢-peshgi lease was executed does 
not indicate a contrary intention. Shyamlalv. Bashir-ud-din, 
1. L. R., 28 All., 778, applied. 
KANHAYALAL v. CHIDDA, SINGH ... tits we 984 


Redemption. 
See redemption—Sale of equity ... a see 
Validity of—Righi to question—Auction-Purchaser— 

Property sola subject to mortgage. 

Where, ın execution of a decree, property is sold subject to 
mortgage, an auction-purchaser, not being the decree-holder, 
who purchases the right, title and interest only of the judg- 
ment-debtor, is not entitled to raise any question as to the 
validity or otherwise of the mortgage. 

RAM CHARAN MISIRv BHAGWAN Das 


Municipal Board—Resolution in ignorance of Government or der — 
legality of. 

A resolution of the Government cf India directed a Muni- 
cipality to assess taxes on goods othe than those imported 
by sea and also to charge at a certain rate. The Board in 
ignorance of the resolution assessed the plaintiffs’ goods at a 
higher rate. eld that it being the duty of the Board to 
ascertain if they had any power to assess any goods, the 
imposing of taxes in ignorance of the Government resolution 
was illegal. 

THE RAJPUTANA MALWA RAILWAY CO-OPERATIVE 

STORES v. THE AJMERE MUNICIPAL BOARD vee 496 


Municipalities Act— 
i See U. P. Municipalities Act... it wee 725 
Neglect of Railway 


See Railways Act, section 80 as isa we 833 
Negligence—Jn suffering .a prisoner to escap si wes 907 
Negotiable Instruments Act (XXVI of 1881), section 98— 
Want of notice—Damages— Burden of proof. 
In a sut by intermediate endorsers of a Aundi against 
earlier endorsers, the Court found that the Azadi had not 
been presented for payment within a reasonable time. /e/d 
that the ozws lay upon the plaintiffs to prove that the-party 
charged could not suffer damage by reason of want of notice. 
Motilal v. Motilal, 1 L. R., 6 All., 78, followed: e 

MADHO RAM v, DURGA PRASAD ... Sas ~. 815 


15 
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87(5)—Legality of notice and validity of conviction under 
section 149—Section 152, application of. 

, Section 87 of the Municipalities Act 1900 was not intended 
to empower a Board to requirea man to pull down his house 
though it had been standing there before the passing of 
the Act. i 

‘If the Board have no power to issue a notice under section 
87 (5), ıt cannot be considered to be a notice under that 
section and the provisions of section 152 do not apply. When 
the Board issued sucha notice and ıt was not complied with 
a’prosecution could not be entertained. Alopi Din v. The 
Municipal. Board of Allahabad, [1907] 27 A. W. N. 2 
referred to. 

- RAM DAYAL v. KING-EMPEROR ... 


tate Successton—Sunad— Rule of primogeniture.” 

In’ a case of disputed succession to the Talug of an Oudh 
Taluqdar where there was a declaration in the Sanad con- 
ferred in 1860 A. D. by the Government upon the grantee, 
whose name was entered in Lists r and 5 mentioned in 
section of the Oudh Estates Act (I of 1869), that the succes- 
sion to the estate comprised in the Sanad should be regulated 
by the “ rule of primogeniture,’ 4e/d, that the “ rule of primo- 
geniture ” was the rule of lineal primogeniture. 

ffeld also, that under Act 1 of 1869, the succession to a 
Taluq must be to an impartible estate, whether the estate 
“ordinarily devolved upon asingle heir” as in List 2, or 
whether the succession was to be regulated by the rule of 
neal primogeniture as in Lists 3 and 5. Dewan Ran Bijai 


~ Bahadur Singh v. Rae Jagat Singh, [1890] L. R., 171. A. 173, 


and Jagdish Bahadur v. Sheo Partab Singh, [1901] L. R., 28 
I. A, 100, followed. 


`" Held, further, that the specific order of heirs described in 
the first ten sub-sections of section 22 of Act I of 1869 must 
stand as a statutory substitute of the line of succession set 
forth in the Sanad ; and that sub-section 11 of that section 
relegated the parties to the situation in which they would 


_ have been found apart from the Act. 


eid, finally, that the succession must be regulated accord 


ing tothe line of succession set forth in the Sanad, and. 


accordingly the respondent was entitled to succeed under the 
` rule of lineal primogeniture. ' 
Brij Indar Bahadur Singh v. Ranee Janki Koer ; [1877] 
L.R,5I. A, referred to and Act Lof 1869, section 23, 
discussed. 


DEBI BaKHSH SINGH v. CHANDRA BHAN SINGH, P. C. 








Tumovabie Property—Gift inter vivos—Anbiguous instru- 
ment—Construction. 

Helid that immovable property in Oudh is not transferable 

by gift inter vivos otherwise than by a registered deed’; that 

_ there is no contradiction in sections 16 and 13 0f the Oudh 

Estates Act (I of 1869); that a gift in contravention of 

section 16 is not valid in case the object of the gift is exempt 

from the operation of section 13, and the gift, therefore, 1s 


., subject to the additional fetter imposed by that section and ; 


‘that a deed of gift must be registered as required by section 
17 of that Act. 


ses see 1075 
Oudh Estates Act (1 of 1869), sections 8, 22 and 23—J/n/es- 


1122 


sections 13, 16 and 17 - 
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Oudh Estates Act (1 of 1869), sections 8, 22 and 23—concld. 
i K 7 


‘ 


In ascertaining the meaning and effect of an instrument 
dated the sth of May, 1887, which was neither very clear 
nor altogether intelligible, their ~.Lordships looked at the 
matter broadly and agreed with the lower: appellate court 
in holding that it was testamentary and could not be constru- 
ed as a deed of gift infer vivos. 


UDAI Raj SINGH v. RAJA BHAGWAN BAKSH SINGH, P. C. 


Oudh Laws Act (XVIII of 1876)—AZplication of—Marriage 


contract entered at Lucknow—Sutt for dower tledin Meerut. 


The plaintiff was married at Lucknow andthe dower fixed 
was overa lac of rupees. After her husband’s death she 
filed the suit at Meerut for a portion of her dower. Held 
that the Judge had no jurisdiction to administer the provi- 
sions of the Oudh Laws Act andto reduce the amount of 
dower fixed on the occasion of marriage Zukert Begusit'v. 
Sakina Begum, 1. L. R., 19 Cal, 689, followed. 

Rukia BEGAM v. MUHAMMAD KAZIM tos vee 


— section 9, clauses (1) and (2) 
— Meaning of the term ‘Mahal’—Inferior Mahal—Pre-entp- 
tion, right of. 

The word ‘ mahal’ in the Oudh Laws Act (XVIII of 1876) 
means any parcel or parcels of land which have been sepa- 
rately assessed to or are held under a separate engagement 
for the payment of revenue and for which a separate record 
of rights has been prepared. Each mauza or village is, as a 
general rule, a separate mahal, buta mahal may consist of 
two or more mauzas or parts of mauzas or only a ‘portion of 
one mauza. Where each village in a taluqa is separately 
assessed to revenue, and the taluqdar enters into one engage- 
ment for the payment of the revenue on all the villages 
the whole taluga is a taluqdari mahal consisting of a number 
of villages, each of which is separately assessed to revenue, 
and may be regarded as an inferior mahal. 


There isno right of pre-emption under section 9, clauses 
(1) and (2) of the Oudh Laws Act (XVIII of 1876), unless at 
the date of the sale of the property in respect of which the 
right of pre-emption is claimed, the claimant of such a right 
and the vendor of the property are co-sharers in any sub- 
division of the tenure in which the property in question is 
comprised or in the whole mahal, though the claimant and 
the vendor may have been jointly liable to the taluqdar for 


the Government revenue plus ma/ikana as the rent of the 


property sold. 
SHEORAJ Kunwar v. HARIHAR BAKSH SINGH, P. C. 


Occupancy holding—Felinguishment after mortgage. 


See mortgage of an occupancy holding mee on 


Opium act (No. 1 of 1878), section 9—Mlisit sale of opium— 


Evidence of sale. 


Several persons were found in a house, and one of them 
was smoking chanav. On the premises were also found 
three pipes, two iron needles, one pair of tongs and a smok- 
ing pillow. The quantity of opium however found in the 
house was within the limit allowed by law. 

Held thatthe circumstances were not strong enough to 
warrant the presumption that chandu was being sold on the 
premises. King-Emperor v. Bakiy, [1902] A. W. N., 17, 
distinguished. s 

MUSAMMAT AJUBA v. K.-E. oon ss E 
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Panjab Laws Act (IV of 1872). 
See Insolvency Act... aes .. 357 


Pardanashin lady—LDocument executed by—not binding on— un- 
less understood and explained. 

In order to charge a pardanashin lady upon an instrument 
purporting to have been executed by her, it is requisite to 
give satisfactory evidence that the document was explained 
to and understood by her. ` Where a pardanashin lady fell 
in love with an adventurer and left her husband and ata time 
when no one but the adventurer had access to her executed a 
power of attorney, in his favour and he, on the authority of 
the power of attorney, mortgaged the property to the plaintiffs, 
eid that there was nothing to show that the instrument was 
explained to and understood by her and that the mortgage was 
not binding. 

KUBRA v. AJODHIA PRASAD 


Parties—Partnership firm—debt due to—Representatives, of a 
deceased partner—Not necessary parties. 

Money was advanced to the defendant bya partnership 
firm consisting of Band H. The only surviving member of 
the partnership at the date of suit was one M He together 

' with the representatives of B brought this suit for recovery of 
the money. Aé/d that the representatives of a deceased 
partner were not necessary parties toa suit for recovery of a 
débt which accrued due during the life-time ‘of the deceased 
partner, | i 

UGAR SEN v; LAKHMI CHAND ... iR vee 759 


——-——Scee Transfer of Property Act, section 85 sie soe 945 


Partition suit— Nature of. 
See Res judicata—Partition suit... aes wee 451 


Partition of village—Wahomedan law —Presumption. i 
See presumption—Mahomedan Law sis .. 879 


Partition—Right to partition where there is joint posssession under 
permanent title—Riıght to partition not dependent upon 
identity of permanent titles—Mokanaridar and zemindar. 
The right to partition exists when two parties are in joint 
“possession of land under permanent titles, though those titles 
may not be identical. The fact that one of the parties on 
one side of dispute being in lower grade of title than the 
party on the other side is not necessarily a bar to partition. 

Where certain Mokarraridars brought a suit for partition 
against persons vho had an interest in the zamindari, held 
that they had a right to partition and that their interest was 
not lost by. reason of the fact that the mokarrari was 
hable to forfeiture in certain contingencies, 

BHAGWAT SAHAI v. BEPIN BEHARI MITTRA, P.C. a, 1137 


Partnership— Dissolution of—Coust fee. 
See Court Fees Act, section 7 sie ws ot ses 546 
Pauperism—/nguis y into. ‘ - 
See Civil Procedure Code, 1908, O. 33, RAI... eee TIQI 
Penal Code, (Act XLV of 1860), section 76—Act done under 
order of super ior officer. 
See Evidence Act, section 105 u - 438 


— section 182— Unfounded alle- 
galions agains! a magistrate in application for transfer — 
Infor mation to public officer 
The accused applied for transfer of his case from Tahsil- 
dar’s court and in the application made certain unfounded 
allegations agaist the Tahsildar. He was examined by the 
Sub-Divisfonal Magistrate and repeated the allegations made 


445 








e 
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Penal Code, (Act XLV of 1860); section 18 2—conid. 


in the application. Æeld that the statement made under 
such circumstances was not information given toa public 
officer within the meaning of section 182, I. P. C., and the 
petitioner could not be prosecuted for that statement inasmuch 
as he was in the position ofan accused person and made the 
statement in answer to questions put by the Sub-Divisional 
Officer. Q.-E. v. Sudbayyu, 12 Mad., 451, followed. 

MATAN v. K1NG-EMPEROR ae » 1143 


— -sections 186, 225 B—Resist- 
ance or obstruction to arrest—Overt act. 
Where a warrant was issued by the civil court for arrest of 
a judgment-debtor and he resisted the officer executing the 
warrant in making the arrest he would be guilty of an offence 
under section 225 (B), Indian Penal Code. But where the 
judgment-debtor. on seeing the officer ran into the house and 
thus avoided arrest, 4e/d that it did not amount to intentional 
resistance or obstruction to the arrest within the meaning of 
section 225 B, Indian Penal Code. There must be an overt 
act of resistance or obstruction which could justify a convic- 
tion under section 186 or 225, I. P. C. 
KING-EMPEROR v. GAJADHAR ... s e. 1174 


— — section 203—Statement to 
police—No statemeni colunteered—Offence—False evidence. 

Section 205, Indian Penal Code, does not apply to the case 
of a person who gives false evidence as a witness to the 
Police in the course of their investigation in reply to ques- 
tions put to him. It only contemplates information 
volunteered by some person. 

Where the accused while being examined by the police 
in answer to questions put to him falsely stated that certain - 
persons had committed theft and melted stolen property, held 
that he could not be convicted under section 203, I. P. C. 

SARJU SONAR, v. K.-E. a see . 1150 


——section 211—TZelegs am sent 
—No conplaint—No prosecution can be ordered—Crinunal 
Procedure Code(Act V of 1898), section 193—Hearsay 
evidence. ' 

A Chaprasi senta telegram to the Collector saying that 
the Tehsildar and certain others in his absence entered 
his house and forcibly inoculated his wife and children. The 
Collector sent the telegram to a Magistrate who examined 
the Chaprasi and certain witnesses who stated that they 
had heard that the complainant’s house was forcibly entered 
into. Finding the statement false he directed the prosecution 
of the complainant and his witnesses. e/d that the com- 
plaint was no complaint in law and a prosecution: could not 
be maintained against the Chaprasi under section 211, 
Indian Penal Code. 


A hearsay:statement should not be recorded by a- Magis- 
trate while recording the deposition of a witness. If such 
an statement is recorded, it cannot be made subject of pro- 
secution under section 193, Indian Penal Code. 

CHEDI v, K.-E. as ee see ù. 618 
——_—_——_—_———-section 213—Sale of more 

than what the decree allowed—Criminal intention. 

M obtained a decree for sale of half of certain property. 
He executed the decree thrice. First he applied for sale of 
the half but in his second application, which was infructuous, - 
he applied for sale of the whole property and actually got 
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Penal Code, (Act XLV of 1860), section 21 3—concld. 





the same sold by his third application. On the judgment- 
debtor's objection, pait of the property was exempted and 
the decree-holder was put on his trial for an offence under sec- 
tion 193, Indian Penal Code, which m appeal was changed to 
section 210 eld that the facts proved did not establish a 
criminal. intention. 

ManGaT Rat v. K-E. ise sg we 

——_—_ section 223—Negligently 
sugering a prisoner to esvupe—Officer in charge leaving 
orders to herd constable— Vegligence. 

Before a man can be convicted under section 223 of the 
Indian Penal Code, of having negligently suffered a prisoner 
to escape, it must be shown not only that he was guilty of 
negligence but that the escape was at least the natural and 
probable consequence of his negligence. 


Where an officer in charge of a Police Station was ordered 
to despatch certain prisoners and he left the police station 
ordering the head, constable to despatch them and in the 
way the prisoners escaped, ef? that the negligence of the 
officer m charge was too remotely connected with the escape 
and he could not be convicted under section 223, Indian 
Penal Code. 

DURGA PRASAD v. K.-E. on 


—— ———_~+—— section 225 B—Escape from 


custody— Default of Government revenue. 

Where aco-sharer had made default in the payment of 
Government revenue and under a writ of detention was 
confined in the lock-up wherefrom he escaped, %e/d that he 
was guilty of an offence under section 225 B, Indian Penal 
Code. 

KING-EMPFROR v. GULAB SINGH 


Resistance to arrest. 
See section 186 a ae 325 


—— section 49 4.—Bigamy—Person 
aggrieved. 
Ina case of bigamy the person aggrieved is either the 
first husband or the second husband and not the father. 
KING-EMPEROR v. LALA és 











Penslty— Higher interest, 


See Contract Act, section 74 


Pensions Act (XXUI of 1871), section 6 —Cv: tificate under that 


section—Collector’s order referring the parties to Civil 

Court --Certifcate produced in the Court of Appeal— 

Sanad— Const: uction—Gr ant of the soil of a village. 

Where ina partition suit, the property was subject to the 
Pensions Act and the Subordinate Judge decreed partition 
holding that an order of the Collector, referring the paities 
to Civil Court to determine whether the said villages were 
partible, was equivalent to a certificate under section 6 of 
the Pensions Act, XXIII of 1871, and the High Court on 
appeal allowed the plaintiff to procure and file a certificate 
under the said section of the said Act, Ae/d that the defect 
was cured and the decree should not be interfered with in 
appeal. 


Held, further, that where the grant was nota grant of 
Land Revenue but of the soil itself the Pensions Act did not 
apply. e 

GANPAT RAO 7. ANAND RAO, P. C. 
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Perpetual leaso. d : 

See pre-emption xe aus ibe l.. 1022 
Pleadings—J/nconsistent pleas. 

See Evidence Act, section 105... i Ges wee 438 

— No plea as to interest. 

See Contract Act, section 16 was be wee 745 
Police—Statement to. . 

See Penal Code, section 203 as saad wee II5O 
Practice—Decree in favour of minor with condition. 

See Liniitation Act, 1877, art. 141 — we wee 337 

See Guardian and, Wards Act, section 46 ies 328 


Pre-emption—/ahomedan Law—Purtition after sale but before 
decree—E fect on surt. 

The plaintiff sued for pre-emption basing his claims upon 
the Mahomedan Law. After the suit but before decree the 
property was partitioned and the plaintiff and the vendors 
became owners of different #ahads. Held that the plaintiff's 
right being based on the fact that he wasa partner of the 
vendor and the grounds of his right having been extinguished 
before the decree, the right came to an end. 

TAFAZZUL ILUSAIN v. ‘THAN SINGH asi 


maa Shafi-khalit—Shafi-i-jar— Perfect partition 

—Vicinage—Large estates— Tenants in cominon— Chaupal. 

A Shafia-sharik hasa right of pre-emption ina village of 
large estates, inasmuch as he isa partner in the thing sold. 
Sheikh Mahomed Hossein v. Shaw Mohsin Ali, 6 B. L. R., 
41; Sheikh Karim Buksh v. Sami-ud-deen Ahmad, 6 N.-W. 
P. H.C. R. 377, followed. 

Ina suit for pre-emption brought on the ground that the 
plaintiff was shaf-i-sharik, the evidence showed that the 
parties had divided the property including the soil of road- 
ways and water-courses, leaving all public and private rights 
and rights of tenants in respect to irrigation as before. 
Held, further, that the plaintiff was not shaf-i-shartk of the 
vendor. 

Held, further, that the fact that a tenant, after partition 
between the landlords, irigates his field in one mahal from 
his well situated m another mahal, does not constitute the 
plaintiff safi-z-khaltt of the vendor, nor does the fact that the 
plaintiff and the vendor are tenants in common of the chaupat 
make him a shafi-i-khalit. Achaupalis but a house and 
may be adapted to any other use to whicha house may be 
put, and the sale ofa zamindari does not include that of a 
chaupul, because the ownership of the latter is distinct and 
separate from that of the former. Abdul Rahim Khainv. 
Pharag Singh, I. L. R., 15 All, 104, referred to. 

When a mahal has been perfectly partitioned into two 
parts, the twonew mahals stand to each other in the same 
relation as two separate villages, and no right of pre-emption, 
under the Mahomedan Law, subsists in favour of the owner 
of one of the new mahalsin respect to the other new mahal 
or any portion ofit, on the ground of vicinage alone. 

Manna LAL v. HAJIRA JAN eee 7 .. 879 


Right of vicinage—One plot intervening 
— Right to pre-empi—Principle o pre-emption. 

Plots 833, 834 and 836, which be onged to defendant No. 2, 
were sold to defendant No. ı The plaintiff was the owner 
of plot No. 837 which adjoined a portion of No. 536. Held 
that the subject matter of sale was a compact parcel of land 
adjoining the land of the plaintiff. 


715 
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Held further that the subject matter of sale Leivg the 
entire parcel of land made up of three plots and this parcel 
adjoining the plaintiff's land, the plaintiff was entitled to 


pre-empt, by right of vicinage, the entire subject matter and 
not only a part. 


ABDUL SHAKUR v. ABDUL GHAFUR i . 64I 


——- Mahbomedan Law—/nporting incidents— 
Wayib-ul-arz, set on—Parties found to have egual rights— 


Where pre-emption is claimed on the basis of a wajib- 
ul-arz, whether the wayib-ul-arz records a custom ora con- 
tract, incidents not mentioned in the. record, ought not to be. 

-imported into ıt unless the manifest intention of the parties 
is that they should be so imported. Shak Ghulam Hazrut v. 
Nur Ahmad, S. D. A. 1860, p. 362 ; Bry Lal v. Goor Sahai, 
N.-W. P., F. B., 1866, p. 96, and Nazir-ud-din v. Kadir 
Baksh, A. W. N., 1894, P. 193, referred to and followed. 

Plaintiffs sued on the basis of wajtb-ul-arz. It was found 
that both parties had equal rights of purchase, The plain- 
tifts argued that the parties being Mahomedans and both 
parties being equally entitled to purchase, they were entitled 
to get a decree for half the property. Held that the case 
being a case on the basis of a wajib-ul-arz, no incidents of 
Mahomedan Law, not mentioned in it could be taken into 
consideration. 


MOHAMMAD SALIM v. SADAR-UD-DIN BEG 


See Oudh Laws Act, section Q wee SF eee 709 


——~+-Price—Principle of  settlement—C, ustom 
recorded— Reasonable or otherwise. 


A wajib-ul-arz recorded that in case there was a dispute 
between the vendor and the pre-emptor regarding the price 
it will be settled on the basis of Rs. 200abiswa. Held that 
the custom was not reasonable and could not be enforced. 
eld also that there being uo dispute as to the price between 
the vendor and the pre-emptor the provisions of the wajib- 
ul-arz did not apply. 

MAHTAB RAM v. BHAWANI SINGH os + 504 


Suit for -Suit instituted after decree in 
Javour of other pre-entplors—Plaintt ff no party to former 
Sutt—Suit maintainable, 


Where a suit for pre-emption based upon the plaintift’s 
superior right of pre-emption is brought within limitation after 
decrees have been made in favour of other pre-emptors the 
plaintiff not being a party to those former suits, eld that 
the suit is maintainable. 


The right of pre-emption is not a tight of re-purchase but 
a right of substitution for the original vendee. 


Raj NARAIN RAI v. DUNIYA PANDE ee 259 


——— - Sale to stranger who before suit became co-sharer, 
The defendants, vendees, in a suit for pre-emption, 

purchased certain shares in eight villages on June 11, 1907. 

They were then admittedly Strangers. A suit to pre-empt 

that sale was instituted on October 5,1907. Before this suit 

was instituted, namely, on August 21, 1907, the vendees 
purchased shares in five out of the eight villages. A suit to 
pre-emptethis sale was brought and decreed. The pre- 
emptors, however, failed to deposit the price within time and 


s... 660 
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Pre-emption—cozid. A ° 
their suit stood dismissed. The defendants thus became by 
virtue of their purchase indefeasible owners and co-sharers. 
Held that they could not be ousted from the five villages 
purchased by them. 
MATHURA PRASAD z. Usur Husiin das - 344 


Purchase in execution by pl rintif——Suit in respect of sale 
of another share before confirmation ofpluintiffs purchase 
—Hissedar. E : 
Plaintiff purchased a share in a village in execution ofa 
decree on 20th June. The sale was confirmed on 24th July. 
On 23rd July, defendant purchased another share in the same 
village. On a suit for pre-emption being brought by the 
plaintiff to pre-empt the latter share, Ae/d chat the plaintiff 
did not become-a A7ssedar of the mahal until the date when 
° the sale became absolute and his right to pre-empt could not 
arise until the sale had been confirmed in his favour. 
HASAN ALI z. MIAN JAN eae rr : 


Construction—Wajib-ul-arz—custom or contract. . 

The wajib-ul-arz of a village prepared before it was 
partitioned into several mahals gave a right of pre-emption 
first to a near sharer (Aissudar kas id) and secondly to another 
sharer ın the village (dusre hissadar deh) No new waytb-ul- 
arg was prepared atthe partition. The plaintift pre-emptor 
was aco-sharer in one of the aefa/s into which the village 
was civided but had no sharein the mahal in which the 
property purchased was situate. The vendee was a stranger 
to the village. 


Held, per STANLEY, C. J., that the plaintiff could assert 
his right of pre-emption notwithstanding the partition and 
that the words Azssadar deh as used in this wa7tb-ul-arz, 
meant a sharer in the village. Dalganjan Singh v. Kalka 
Singh. 1. L. Rẹ, 22 All, 1, distinguished. 


Held, per BANERJI, J.,—that the plaintiff pre-emptor 
could not pre-empt after the paitition of the village, as 
although he was asharer in the village, he was not a co. 
sharer of the vendor, and thatthe words Azssadar deh as 
used in the wajib-ul-arz meant aco-sharer of the undivided 
village for which the waj7b-ul-arz had been prepared. 
Daleganjan Singh v. Kalka Singh I. L. R. 22 All 1, followed. 

Dosi v. JIVAN RAM sue wee . 


Construction—Wajib-ul-arz—Conts act or custom. 
The words used in a wayib-ul-arz were, “Ayanda jarı rakh- 
na rawaj shafa ka hamko manzoor hat” Held that the record 
was a record of custom and not of contract. Tasaddug Husain 
v. Ali Husain Khan, [1908] A W. N., 121, distinguished. 
HAZARI v. DURGA PRASAD net eee ves 


Construction—Contract or custom 
The words used in a wajtb-ul-arz were koi mugadama hag 
shafa ka dair nahin hua wiyanda jart rakhna shafa ka han 
ko manzur hai. Held that the words were a record of con- 
tract and not of custom. 
KANCHAN SINGH v. MANI RAM ... 213 


-—Suit for—Custom or contract— Partition of village 

— Separate wajib-ul-arz—Change in the language. 

In the beginning there was one village which was subse- 
quently formed into three mahals with a separate wajtb-ul- 
arz for each, the pre-emptive clause in which conferred the 
right on (1) ek jaddi co-sharers, (2) other co-sharer®, (3) co- 
sharer of the mahal, (4) strangers, Subsequentiy (one of 
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the three mahals was sub-divided, and a separate wajib-ul- 
arz was framed for each mahal of which the pre-emptive 
clause grave the right to (1) near relatives, co-sharers of the 
samindari (2) owners of the mahal (3) owners of other mahals 
(4) strangers Prior to the suit another of the three original 
mahals was again sub-divided but no wejzd-ul-arz was pre 
ared :— 
; Heid that there was no custom of- pre-emption, but that 
the right was the creature of a contract which had expired 
with the settlement. 
PARAN SUKH v. SALIG RaM Ss 


Construction of—Custom or contract. 

The words in the wajib-ul-arz were “/s waste ikrar ham 
malikan wa lambardaran ka yeh hai ki ta miad bandobast wa 
ayinda ta takmal bandobast sani paiband rah amal duramad 
karenge.” Held that the record was a record of contract and 
not of custom. ` 


ASA RaM v. KANHAYA s 


Diference ın terms of two wajib-ul-arzes, 

The wajib-ul-arz of a village prepaied in 1833, when only 
two persons owned the village, provided that if any one of 
the co-sharers wished to transfer his share in the village, it 
would be necessary for him to inform his co-sharers and to 
transfer it to them, but if the transfer was made without the 
knowledge of the co-sharers it was to be void, Aeld that the 
record was a record of contract which did not last after the 
settlement. 

Ina later wajid-ul-arz prepared in 1860 the preamble was 
‘very similar to that of the earlier wajib-ul-arz, the right of 
pre-emption was given first to nearerco-sharers, then to 
co-sharers in the//o# and then toco-sharers in other oks. 
Held that the latter w.27%b-wl-arz also recorded a contract as 
the conditions contained in it as to pre-emption differed in 
material particulars from those in the earher wajió-ul-arz. 

Daryao Singh v. Jahan Singh, 1. L. R, 31 All, 539, ex- 
plained. 

SRI BHAGWAT SINGH v. RAM JATAN 


Preamble—effect of—Variation in terms. 

The preamble of the waj:b-ul-arz ofa mahal for 1860 
opened with the words :—“We willingly and with full under- 
standing subscribe to what follows.” The wajib-ul-arg then 
recorded ; “This is our ancestral zemindari and its settle- 
ment has been made with us. Hence willingly and having 
understood we write down the follewing clauses and shall 
act according to them.” The right of pre-emption was 
thereafter given to certain co-sharers. eld that the record 
was a record of custom and not of contract inasmuch as the 
rules prevailing at the time directed the Settlement Officer to 
record a custom which he found existing inthe village. 
Majidan v. Hayatan, A. W. N., 1897, p. 3; Ali Nasir v. 
Manik Chand, 25 All, 90; Baldeo Sahaiv. Magai, 3 A. L. 
J. R, 850, followed. 

The wajib-el-arz of 1833 providedas follows:—‘‘Whoever 
from among us wishes to transfer either the whole or part of 
his share by means of sale or mortgage, it is proper that he 
should give information to the share-holders of the village— 
the sale or mortgage tobe at the price appointed. In the 
event of a proper price not being taken or given, it is in his 
power t8 transfer to whom he likes, ” 














“ 


314 


365 


406 


VOL.VH j INDEX. 


VPI 


s 


4271 


sch % 7 PAGE. 
Pre-emption—wajib-wl-arz—construction—contd. 


The terms contained inthe wajid-zl-arz of 1860 ran as 


. follows :——“Every share-holder is empowered to transfer his 


share, and atthe time of transfer it will be proper that first 
he should give information tovbis near shaie-holders, and in 


the event of their refusing, to other share-holders of the village 
and sell or mortgage at the proper price.” Æeld that there 
was no real or substantial difference between the terms of 


. the two wayzib-ul-arzes. The record of 1833 recorded the 


custom in brief and general terms, the record of 1860 set 


+ out the custom in greater “detail 


Hus Lau Tewari v GANGA SAHU “ss abe 
Absence of proof that the record is one of contract 

— Presumption. ` G 
The preamble ofthe wajib-ul-arz ofa village in the 
district of Shahjahanpur ‘contained the words “dur bub hag 
shafa.” It recited that’ when 4 co-sharer has to sell and 
mortgage his Aagzaf ..then at the time of transfer it willbe 


_ incumbent that he should after ‘giving information sell and 


‘mortgage fora proper price, “&c, &c. Held that unless it 
could be shown that the pre-emption clause was the embodi- 
ment ofa contract it was to'be presumed to be a record ofa 
custom. Majdan Bibr.v. Hayatan, [1897] A. W. Nu, 3, 
followed. Æeld further'that-the words relating to pre-emp- 
tion in the wayzb-«l-arz-in question recorded a custom and 
nota contract.: -5 ` n ree 

Per STANLEY, C.J.—The. words ‘relating toa right of 
‘pre-emption (dar babhag shafa) applied equally well toa 
pre-emption existing by custom as to aright of pre-emption 


. arising out’ of a contract. 


BHIMSEN v. Moti RAM, F. B. ee. “xe 
Variation of language—Regulation VII of 1822. 
In a suit for pre-emption, wayib-ul-arzes of 1 833 and of 
1869 were produced ; the preamble to the former was worded 
thus:—“Having well understood the following matters we 
willingly accept them;” it then dealt with the right of pre- 
emption in the following terms, “mode of sale o1 transfer of 
whole or part of share,” giving the nght of pre-emption to 


. co-sharers as against strangers, and concluded with the 


words : “therefore we write this ¢2rarzama so that it may be 
of use in future.” The Wajid-ul-arz of 1869, provided that 
“near co-sharers and other pattidars would have the right of 
pre-emption.. ` Preference amongst them would be according 
to degrees of nearness”. :— 

Held, (STANLEY, C. J., dissenting) the wajib-ul-arzes con- 
tained the record of custom and not of contract 

Per STANLEY, C.J.—A custom to be binding must be 
unaltered, uniform, constant and definite. If the settlement 
of 1833 recorded a custom, then the co-sharers in the village 
‘at the time of the later settlement of 1899 must be deemed to 
have abrogated it and to have adopted by agreement the 
right of pre-emption which is recorded in the later wajib-ul- 
arz as more suitable to the then existing conditions. The 
variance in the rights as defined in the two waytb-ul-arzes 
leads to the conclusion that the right recorded in 1869, 
“cannot be treated as a right existing by custom. 
= "Per KNOX and CHAMIER, JJ::—The word igrar does not 


“necessarily mean a:contiact. It means ratification or assent. 


-Per CHAMIER, J :—In construing a wajrb-ul-ara one must 
have regard to the document as a whole and bear in mind 
the law'and instructions, if any, under which, gnd the cir- 


~ ‘edimstances in which the document was prepared. 
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Pro-emption—wajib-ul-arz—consiruction—contd. 
The history of the preparation of these wajib-ul-arzės 
shows that there is a strong presumption that what is enter- 
ed in them regarding pre-emption is the record of a custom 
There is not necessarily any contradiction between the two- 
wajib-ul-arzes. ‘lhe earlier gives the right of pre-emption 
to co-sharers, so also does the later. It is incontestable that 
if the earlier waj b-ul-a7z were the only record of the custom, 
oral evidence might be given to supplement it; and the 
later w 1716-ul-arz being presumably more correct may be 
rehed upon to supplement the earlier. 
. The provisions of Regulation VII of 1822, discussed by 
Knox, J 
RETURAJI DUBAIN v. PAHALWAN BHAGAT, F. B. we. 1040 


TT —— Right inter se. 
' The terms of a wajtd-ul-arz of a village gave a right of 
first purchase to saé se karibi 1ishtedar who was a co-sharer 
and then to other co-sharers. Æeld that the nearer relative 
*had a preferential right to remoter relatives. 





JAGANNATH V. GCLA... we ate « 653 
—_ Decree—whether a debt. 

See Hindu Law debts—Legal necessity oe wee 1182 
SO - ———_Intiqal— Trans fer—Perpetual 


lease—whether a transfer, 

The wajib-ul-ars of a village provided that in case of 
transfer (#/tgaZ) a nearer co-sharer will have a right of pre- 
emption and failing him other co-sharers will have etc. The 
defendant No. 2 executed a lease in favour of No. 1, reserv- 
ing a nominal yearly rent /Ye/d that the lease was in the 
nature of a transfer and the plaintiff had a mght of pre-emp- 
tion. 

Where a lease purports to create a perpetual interest in 
the‘land reserving merely a nominal :ent and is granted in 
consideration of a premium, 4e/d that the transaction is in 
reality a sale. 

LALJI MISIR v. JAGGU TIWARI... wes se. 1022 


—— m Rights giveninter se— Word stran- 
ger used for regulating price 
In the w afib-ul-arz of a village the right to pre-emption 
was recorded as follows : In case of sale or mortgage the 
transfero! was bound to transfer first to aco-sharer in the 
Patti then to pattidars of the mahal, then to the owners of 
the other mahals and in the case of refusal to an outsider, 
“at the same price as a stranger would be willing to give.” 
Held that the right of pre-emption existed zaer se between 
the persons mentioned in she wajrd-u/-arz and that the 
‘words at the price as a stranger ' would be willing to give’ 
were introduced for the purpose of regulating the price only. 
Khatun Bibi v. Sayida Bibi, 27 All, 457: Narain Saran 
Singh v. Sidh Narain Singh, 5 A. L J. R., 655, distinguished. 
Ram Lal v. Niadar, 4 A. L. J: R., 352, referred to. 
GURDIAL v. MATHURA SINGH ... see .. 610 


————— Sharik hakkiat deh—Me2n- 
ing of perfect partition—Plaint ff sharer in different mahal, 
The words s%a: ik means a partner and the fact of its beiag 

used in a record of the custom of pre-emption in a wajtb-ul- 
arz shows that what is intended is that the person entitled to 
the right of pre-emption must be a sha: ik or partner of the 
vendor inthe Aaskiafof the village. Where therefore a 

- wazptb-ul-arz gave a right of pre-emption to sharik hakkiat 

deh and the village was afterwards divided into mahals by 
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Pre-emption—Wajib-ul-arz—Construction—contd. 


perfect partition and the plaintiff, pre-emptor was not a sharer 
in the mahal sold, but in another m th t}, Zed that he was not 
a sharik of the vendor. 

The fact of a new wajib-ul-arz having been prepared after 
partition, by which the co-sbarers agreed to abide by the 
terms of the old wajzb-u/-arz, does not make any difference 
as regards the plaintiffs right. i 

BATASI LAL v. ARJUN SINGH ... 7 ses . 1066 
- Sharik—Perfect 








partition. 

The provision as to the custom of pre-emption in a village 
contained in the wazz-u/-a7z ran thus:—‘‘ When a Aissedar 
sells his share, he shall sell first to a sharik who is a near 
relative (aziz arib) and afterwaids to a sharik who 1s aziz 
baid or distant relative, and then to “Aissedaran deh.” The | 
village was then divided by a perfect partition, and the pro- 
perty sold was situated in mahal No. I in which the plaintiff 
was nota sharer. The defendant was a co-sharer in mahal 
No. I. The plaintiff was, however, a sharer in mahal No. 
III. Held that by reason of the perfect partition of the 
village the plaintiff had ceased to be a partner with the 
vendor and therefore he had no right of pre-emption against 
a co-sharer in the same mahal. 

Sharik means a partner or co-sharer with the vendee. 

MAHESH DAT PANDE v. GOKUL NAIK tee 
- — — Giving preference over stranger 

—Acquisition by a strange: of a share other than one sought 

to be pre-empleda—effect of. 

The way1b-ul-arz of a village gave a right of pre-emption 
to certain co-sharets in succession over strangers. A share 
was transferred to a stranger who subsequently acquired 
another share at an auction. In a suit for pre-emption 
brought to pre-empt the former sale, 4e/d that the plaintiff 
was entitled to pre-empt, inasmuch as the defendants’ rights 
were still inferior to his rights. Bhagwan Das v Mohan- 
Jal, I. L. R., 25 All, 421; Serh Mal v. Hukom Singh, 20 
All., 100, referred to _ . 

PARGAN SINGH v. AJKUMAR SINGH ae we 77 

Presumption. 
See Agra Tenancy Act, section 201 ae we 682 
—— Land in Cantonment. 
See Cantonment dee ave nee vee TIQI 
See Evidence Act, section 105... oon wee 438 
Principal and agent—Accounts—suit for, by principal—No set of 
pleaded by agent—Involves an undertaking to pay whatever 
is found due to agent—WNo claim for set off necessary—Civsl 

Pi ocedure Code (Act XIV of 1882). sections 2154, 216— 

Decree in account cases. 

A suit for accounts by a principal against an agent, where 
the agency is not denied, necessarily involves an undertak- 
ing by the plaintiff to pay to the defendant any sum that may 
be found due to the defendant by him on the taking of 
accounts, and it is unnecessary that the defendant should 
plead a set off or counter claim. ; 

Hence, where a suit was brought against an agent for 
rendition of accounts, and the agent expressed himself as 
ready and willing to render the accounts, but alleged that 
on such accounts being taken, money would be found to be 
due to him without specifically praying for a decree, and 
the court granted a decree to the agent upon the finding 
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* Principal and agent—concld. 

that money was ‘really due to him, Ae/d that” the décree was *-~ 


justified with reference to the provisions of sections 215A 
~and 216 of the Code of Civil Procedure. 


„PARMANAND v. JAGAT NARAIN ... -543 

— see Contract emab of f AREDIG sec 
tion 30 tee vee IT 46 

OSes eee of een 

See Limitation Act, 1877, section 90 Fre wee 724 
————~——_—____--——- Negligence of agent. aa Hair 

See sale of goods—Vesting in purchaser oes sis 732 
Primogeniture—Ru/e of. 

See Oudh Estates Act, sections 18, 22 and 23 ee 1122 
Privy Council —4 fi ming decree below. 

See Limitation Act, 1877, articles 178, 188 .. J. 1001 
Promissory Notes—Fxecuted by minor. . 

See Hindu Law—Debts’ sk Su : ee (459 
Proprietary title—Question of. . j , 

See Land Revenue Act, section 117 e. 553. 


Provincial Insolvency Act (IH of 1907), section 15 w— 
G ounds for dismissing petition—Acts of bad fatth— ` 
Whether section exhaustive—Any sufficient cause. 


The last words of section 15, sub-section (1), refer only to 

- cases of insolvency petition presented by a creditor. The 
words “ that for any’ sufficient cause” are governed by the 
words “ satisfied by“ the debtor”—that is to say, the cause 
referred to.-is cause to be shown by the debtor. Under the . 
Insolvency Act of 1907, transfer of property by the debtor ` 
with intent to defraud his creditors or reckless contracting 
of debts or giving ‘unfair preference to any of his creditors 
or committing: any other act of bad faith are grounds for 
refusing an order of discharge but not giounds for refusing 
to make an order of adjudication. “‘Where,-therefore, a peti- 
tioner for declaration of insolvency feigned ignorance about . 
the existence of his account books and prevaricated about 
other matters, Ze/d that his petition could not be dismissed . .! 
on these grounds, the object of the Legislature, by enacting 
the Insnlvency Act, being to make it easier to obtain an 
order of adjudication. è 2 


GIRWARDHARI v. Jal NARAIN ... ch 835 


a ein 43. Gi)— 
Imprisonment of insolvent—Offence committed on Specific” 
occasion—Evidence, nature of. 

An insolvent cannot be convicted for an offence under 

section 43 of the Provincial Insolvency Act unless he is 

shown by legal evidence to have committed an offence on 

some specific occasion. 77 the matter of Rash Behari Roy, 

I. L. R., 17 Cal., 209, referred to. An insolvent cannot be 
punished on the evidence given on behalf of the creditors 

when they were opposing his application for adjudication of 

a insolvency but that evidence:ought to be recorded de novo 

aan after the charges are framed. 


. NATHU MAL v. ‘THE DISTRICT JUDGE OF BENARES .. 602 
Purchaser—Position of tok 
- See Mortgage—Private sale of mortgaged property we O14 
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Pallways Act {IX of 18 90), section 75—Contents -declared—No . 
Af insurance charges demanded—Liability o Company—Bye- 


laws framed by Company—Lye-law No. 26— Modifying 
Section 75—effect of. 


The plaintiff booked a box requesting that special care 
should be taken of the contents. On being required to dec- 
lare the contents he showed a list of the same. The com- 
pany did not require him to pay any extra charge, They 
handed him a receipt on the back of which was printed bye- 
law No. 26 (framed under section 75, Railways Act,) which 
declared that the Company is not responsible for any Joss, 
destruction or deterioration of goods. ‘Ihe goods were da- 
maged in transit. eld that the declaration made by the 
plaintiff was a sufficient declaration within the meaning of 
section 75 and the Railway Company not having demanded 
any extra payment were not exonerated from liability by rea- 
son of the provisions of that section. 

“eld further that the bye-law 26 framed under section 75 
so far as it made the making ofa demand from the owner 
of the goods unnecessary was lira vires, The bye-law 
could not be considered as amounting to a demand and a- 
reference to them on the receipt did not affect the plaintiff 
Great Indian Peninsula, Railway v. Rai Sett Chand Mall, 19 
Bom., 165, distinguished. 

ROHILKHAND Kumaon RAILWAY v. 'JAGDAMBA SAHAI... 606 


section 80— Through booking—Loss 
upon another line—Liability of Railway where goods booked 
— Wilful neglect. 
A Railway Company receiving goods for carriage over a 
foreign Railway is liable for loss of the goods even though 
' the loss did not occur upon their system. 


Certain goods were booked on B. & N. W. Ry, to be carri- 
ed to Howrah via the E. I. Ry. A risk note was written by the 
‘plaintiffs agent according to which the Company was to be 
liable for loss only in case of the negligence of its servants. 
Some packages were stolen during the transit. The courts 
found that the carriages were not properly locked and that 
thefts were constant. e/a that it was the duty of the Com- 
“pany to see that the carriages were properly, locked and 
- they having failed to do So, there was wilful neglect on their 
part and they were liable. 


———_ 





—_— 





BENGAL AND N.-W. RAILWAY v. Haji Mutsapp1 ve 833 
Ram Lila— Right to perform, 
See Civil Procedure Code, 1908, section 9 ies 529 


Redemption—Cvog on the equity of—Two mortgages—Covenant 
i “io pay the second mortgage before the first—Consolida- 
tion. 


If the parties toa mortgage transaction agree so, to con- 
solidate the mortgage securities as to preclude the mortgagor 
from redeeming one without redeeming the other, their con- 

~ tract in that respect would be enforced. . Where the mortga- 
gors while executing a second mortgage of their property in d 
favout of prior mortgagees covenanted that “we shall repay 
the amount due under this bond before payment of the 
` mortgage money due under the earlier mortgage,” 4eld that 
the covenant was valid and did not amount to a clog or fetter 
on the equity of redemption, and that both the mortgages 
must be redeemed at the same time. Bhartu v. Daip, [1906] 
A.W. N., 278, distinguished. Mohammad Abdui Hàmid 
Y. Jairaj Mal, [1906] A. W: N », 267, referred t@ 
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Redemption—concl7. - 


In second appeal the plaintiffs-mortgagors were allowed 
to amend their plaint so as to include a prayer for redemption 
of both the mortgages. 


BRIJ LAL SINGH v. BHAWANI SINGH $ we 2I 
— Occupancy holding. 
See General Clauses Act, section 6... 755 


Sale of equity of redemption—Discharge of prior 
mortgage—kight of puisne mortgagee. = 
M purchased the equity of redemption in the property 
which was under a mortgage with œ. There was also a 
prior mortgage on the same property which 4/7 redeemed. 
On a suit for sale being brought on the basis of A’s mortgage, 
held that M must be taken to have intended to keep the 
first mortgage alive for his benefitand X could not sell the 
property without redeeming the first mortgage. Brij Nathy. 
Murlé Dhar, [1907] A. W. N , 85, distinguished and Gofal 
Das v. Puran Mal, 1 L. R, to Cal., 1035 and Kallu v. Sant 
Lal, [1896] A W. N , 128, followed. 


MAMRaJ v. RAMJI LAL ies sas e.. 15 
Second suit for. 
See Civil Procedure Code, section 13 ae wee 185 


Second suit for 


Registration Act (IIl of 1877), section 33—Power of attorney— 
Not executed before Sub-Registrar—A uthentication—Pre- 
sentation of document by the attorney—Validity of such 
presentation. 

A purdanashin lady executed a power of attorney and 
signed it before its presentation to the Sub-Registrar. The 
Sub- Registrar went to her house, satisfied himself that she 
had voluntarily executed it and authenticated the document 
by a certificate to the effect that he had sosatished himself. 
Held that the requirements of section 33, Registration Act, 
were carried out. 

eld, further that the presentation ofa mortgage deed for 
registration by the agent who acted under sucha power of 
attorney was a vahd presentation. 

CHUTTAN LAL v. SHIAM PRASAD ` oes eee 157 


— sections 17, 49—Compromise record- 
tng contract of pre-emption—Not embodied in decree—Not 
admissible without registration. 

A Sulaknamea filed ina suit in so far as it purports to create 
a right of pre-emption ıs a transaction affecting immoveable 
property and as such requires registration. Where sucha 
document was not registered no evidence of its contents could 
be given to establish a claim of pre-emption. 

KASHI KUNBI v. SUMER KUNBI ... see — 206 


Regulation VII of 1822—See Pre-emption... sie <.. 1040 

XV of 1793, section 10—“ Redeemed” meaning of — 
Section 10 of Regulation XV of 1793 means that once 

a mortgage debt has been satisfied by receipt of rents and 

profits, the mortgage is to be considered as satisfied and 

discharged. The word “ redeemed ” as used in the section 

was not used in the sense that the mortgage had been re- 

deemed in the full sense of that word, that 1s, satisfied and 

possession given to the mortgagor. So long, therefore, as 

the property remains in the hand of the mortgagee, the 

mortgagor can bring a suit for redemption even if the 

mortgage had been satisfied over 12 years before suit. 
SUDARSHAN Das SHASTRI v, RAM PRASAD ... we 963 
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Relinquishment—See mortgage of an occupancy holding we 291° 
—-Re-marriage— Taga Brahman widow. 

See Hindu Widow Remarriage Act... a. g 417 


Representative —See Civil Procedure Code, 1882, section 244 

= See mortgage, right to question—validity of ws 199 
Repurchase—Right of —See pre-emption ... 336 259 
Res Judicata—See section 13, Civil Procedure Code, 1882. 


Decree for ejectment as tenant ejecimentas mortgagee 

_ — Revenue Court decree—Second suit in Civil Court. 
Held that the decree for the ejectment of the mortgagees 
which was obtained in the Revenue Court on the ground 
. that they were the sub-lessees of the ex-proprietary holding 
was limited.to their eyectment as sub-tenants and could not 
in any way effect the eyectment of the plaintiffs as mortga- 
gees and that a Revenue Court having no jurisdiction to 
eject a mortgagee from an ex-proprietary tenant, the decision 
in the ejectment proceedings could not operate as res 

judicata. 


The question whether a mortgage of an occupancy holding 
effected after the coming into force of local- Act No. Il of 
of 1901 was void or voidable discussed. Dalip Rai v. Deok: 
Rai, I. L. Rọ 21 All, 204 ; Ram Sarup v. Kishan Lal, [1907] 
A. W. N.,76 į Rannu Raiv. Rafi-ud-din, [1904] 24 A. W. 
N., 170, followed. 
RAMDHARI Ral v. RAMDHARI Ral ns T ae 305 


——See Transfer of Property Act, section 88 ... se. 40k 
———_——See Jurisdiction, Civil and Revenue Courts 3. 818 


Pas tition suit—Parties in subsequent suit arrayed 
on same side in previous litigation—effect of. i 


A suit for partition was brought by & against the plaintiffs 
and W, the husband of the defendant. The court of first 
instance passed a decree and defined the rights of the defen- 
dants in the suit. M died during the pendency of the suit. 
The plaintiffs brought this suit for declaration of their right 
to the property of M. Held that having regard to the 
decision in the suit of 2 against the plaintiff, it was-no longer 
open to the plaintiffs to bring the present suit inasmuch as 
in the previous suit a decree ascertaining and declaring the 
rights of the parties was passed. 


The nature of partition suits discussed. 
PARSOTTAM RAO TANTIA v. RADHA BAI ... 451 


Partition among tenants—Suit by one for posses- 
sion of certain plots—Second suit for declaration that the 
decree is null and void. 


The parties were joint tenants of certain occupancy 
holding. Disputes arose between them which were referred 
to arbitration. The arbitrators partitioned the tenure. In 
1906 the present defendants brought a suit in the Civil Court 
for possession of the plots now in dispute, alleging that they 
belonged tothem. The plaintiffs claimed some of them 
exclusively for themselves. The present defendants obtained 
a decree. The plaintiffs thereupon brought this suit for a 
declaration of their right on the ground that the former decree 
was null and void, the court having no jurisdiction to entertain 
that suit. Held, that the former suit was.nota suit for parti- 
tion and the Civil Court had jurisdiction to entertain it. The 
same question could not be raised in the preseng suit. 
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Re jui —concld. : - 

Per STANLEY, C. J.—Joint tenants can agree among them- 
selves tò occupy and cultivate distinct parts of the joint 
holding provided their-so doing in no way prejudices-the 
landholder. Under such an agreement, the tenants continue 
to be liable to the landlord for the entire rent, and. the 
agreement between them is nota partition which is enforce- 
able as between them and the landlord. A partition to bind 
the landlord must be a partition with his consent. 

RAGHUNATH KALWAR 7. BALADEEN KALWAR 


Same issue in two suits—Finding in one incor- 
porated in the ONE = APER against one decree only— 
effect of. 

In two suits for sale upon different mortgages, one of the 
defendants, a prior mortgageé, pleaded that his mortgage 
had not been satisfied. The Subordinate Judge found in 
the one case that the mortgage had not been svtisfied and 
incorporated that finding in the other case. The plaintiff 
appealed in the one case against that finding but allowed 
the decree in the other to become final. Ae/d that the 
judgment in the case not appealed against operated as res 
juticata, Zaharitv. Dibia,7 A L. J. R., 816, F. B., followed. 

DAKHNI DIN v. SYED ALI ASGHAR 


———Revenue Court irregularly entertaining an 
application... Ee ees = wee 


` Restitution— 
See Civil Procedure Code, section 583 ie By 
—— Of conjugal rights—A aah 
See Mahomedan Law—Apostacy .. 
Ret: ial—Case sent back—Transfer 
See Criminal Procedure Code, section 235 
Revision—Discretion of High Court. 
See Decree.. 
Order granting an appl cation for review, 
See Civil Procedure Code, 1908, section 115 
Right to hoist a flag— 
See Civil Procedure Code, 1882, section 9 
Sanction to prosecute. 
See Criminal Procedure Code, section 195 
Vague. 
See Criminal Procedure Code, ‘sections 195, 476 
Appeal pending—should not be granted. 
It is highly undesireable that sanction to prosecute 
should be granted while an appeal is pending to the High 
Court. 
MAHANT KRIPALBAN v MUSAMMAT RAMDEI 


Sale —Another deed with condition of re- eee 
See Limitation Act, 1877, art. 143.. 


——of good s— Vesting in purchases = Tine PANEDA and ue 
—WNegligence of agent—Liuability for negligence. 


Where the plaintiffs alleged that they purchased goods 
and directed the defendants to send them toa particular 
place and the goods were directed to other places on account 
of which they suffered loss and claimed damages from the 
defendants who pleaded that the goods were misdirected 
through the negligence of Railway officials, 4e/@ that the 
ownership of the goods vested in the plaintiffs fiom the date 
of purchase and the defendants became their agents from 
that date eld further that the defendants in contracting 
with the Railway contracted as agents of the plaintiffs, 
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Sale of goods——contd. . : ; 
irrespective of the fact whether they did or did not disclose 
the names of their principals and that they could only be 
held to be liable to pay damages if negligence was brought 
home to them. 


"KISHAN Dayay V. HAR PRASAD - ss see 732 
Set off—WVo plea as to. 
See Principal and Agent ose ae eee, 4543) 


€hebait. i 

See Hindu Law—Succession- ; saa aes 

-—Right to be re-imbursed—Expenditure for pi eservation- 
of trust—indemnity—liability of trust property. o 

Held, also, that the heirs ofa deceased Shedait were 
entitled to be reimbursed (1) all sums properly expended 
by the deceased in the preservation of the trust estate ; (2) 
all moneys properly expended by him in defending-his posi- 
tion as Shebart. Walters v. Woodbridge, (1878) L R., 7 C. 
D., 504; and (3) all moneys properly expended in per- 
forming the obligations imposed upon him by the instrument 
creating the trust or endowment. 

Held, further, that the right of indemnity was incident to 
the position of a trustee, and that the lability in respect of 
‘that indemnity was the first charge on the trust estate. 

Heid, also, that under the circumstances the Shebaif was 
justified in spending for maintaming the religious observ- 
ances prescribed by the founder of the trust more than the 
actual income and that his executors were entitled to be 
re-imbursed from the trust estate. ~ . 

PEAREY MOHAN MUKERJI v, NARENDRA NatH 

MUKERJI, P. C. wes és ie aes 

Specific performence—Coniract fo sale—Mother guardian of 
minors—Contract with—Collector’s permission—Form of 
decree. : 

The mother of the defendants who were minors at the time 
agreed to sell a particular share in lieu of a debt due by the 
father of the defendants to the plaintiff. The permission of 
the Collector was obtained and a sale-deed was executed. 
‘The mother was refused to register it but no suit was brought 
for compulsory registration. Plaintiff sued the defendants 
for specific performance of contract. Held that a court has 
jurisdiction to direct specific performance of the contract and 
to require the defendants to do all necessary acts for the 
purpose of fulfilling the obligation into which through their 
guardian they had entered and that the plaintiff was entitled 
to have a fresh sale-deed executed and registered. 

` AMEER CHAND v. NATHU ine isi sis 

- Relief Act (lof 1877), sections 8, 9—Suit for ejeci- 
ment based on title—Decree cannot be given on basis of 
previous possesston—Question of title not determined in 
.. possessory action—Sections 8 and 9 mutually exclustve— 


Practice. 

Where a plaintiff sues for possession on the basis of title 
and fails to establish his title, he cannot be granted a decree 
for possession under the first paragraph of section 9 of the 
Specific Relief Act. i ; , 

_ Sections 8 and 9 of the Specific Relief Act give alternative 
“remedies. and are mutually exclusive. 
- In a suit under section 9 no question of title is to be deter- 
mined. The object of section 9 is clearly to Aiscourage 
forcible dispossession and to enable a person dispossessed 
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Specific Relief Act (1 of 1877)—concld. 


Stamp 


to recover possession merely by proving previous possession 
and wrongful dispossession without proving title. But he 
cannot combine the remedies provided for by both sections 
in one and the same suit. Ram Harakh Raiv. Sheodthal, 
15 All, 384, overruled. Rana Sami v. Paraman, I. L. R., 25 
Mad., 448, approved. - S 

LACHMAN v. SHAMBHU NARAIN, F. B. 
— m section 42. 
See Civil Procedure Code, 1908, section 92 





section 42—Sxit fo declaration 


of abstract right—Cause of action—Succession Certificate 

Act (VII of 1889, section &. 

Where a Hindu widow applied for a succession certificate 
to enable her to collect thé debts of her deceased husband, 
and was opposed by the next reversioners upon the ground 
that they had no objection to her enjoying only the interest 
on the money during her life, and an order to that effect 
was passed, whereupon she brought a suit for declaration 
that she was entitled to the whole sum of money, /e/d that 
the suit was maintainable, the limitation upon her power to 
get inthe money having been placed at the instance of the 
reversioners. s 

KESHO RAM SINGH v. RAM KUAR T sts 
Act (tI of 1899), section 62—A/bitration award— 

Parties signing otherwise than as  witnesses— 

meaning of—Construction of Statute in favour of subject. 

-A penal Act must be read as favourably as possible for 
the subject. £ 

A dispute was referred to arbitration and an award was 
passed. The parties to the proceedings signed the award 
and acted upon it. The award not being stamped the 
parties had to pay the duty and penalty. They were then 
criminally prosecuted. e/d that the only person liable 
to sign the award was the arbitrator, and the other patties 
who signed it could not be said to have signed it otherwise 
than as witnesses within the meaning of section 62 of Act II 
of 1899., io 

BIRJ PAL SARAN 7. K1nG-EMPEROR x 


_____-_____—____ Section 6 4 (a)—. 


Non-disclosure of certain facts—liability for. 

R purchased certain property for Rs. 20,000 paying Rs. 
1,000 in cash and leaving Ks. 19,000 with the vendors to 
be drawn upon whenever necessary but which was never 
paid. Subsequently R re-tiansferred the property to the 
vendors by a deed for Rs. 1,000, making no mention of 
the Ks. 19,000. The Sub-Registrar impounded the document 


„Held that the real consideration was Rs. 1,000, lus an oral 


agreement cancelling the liability ‘of the vendors for 
payment of Rs. 19,000, and that the omission in the sale 
deed to make any reference whatever to the unpaid 
consideration could only have been intended to avoid 
the question of stamp duty being raised. The vendor 
therefore committed an offence under section 64 (æ) of the 
Stamp Act. 

RAMESH4R Das v. KING-EMPEROR aes oes 


Statute— Construction of. 


When the language of a Statute is plainand unambiguous 
a court cannot look at extraneous matters and read other 
language into the Statute so to give it a meaning which the 
court belteves the Legislature intended to give. - 

KING-EMPEROR v.- IBRAHIM KHAN ees wae 
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Transfer of Property Act (IV of 1882), Chapter II, section 
6, clause (a)\—Reversionary interest—P?omissory notes, 
release of —Validity of. 2 
Chapter lI of Act IV of 1882, refers to transfers of pro- 

perty whether moveable or immoveable. Hence, the release 

of reversionary right in certain promissory notes is invalid 

as being the transfer of the chance of an heir apparent 

succeeding to property within the meaning of clause (a) of 

section 6 of that Act. Sham Sunder Lal v. Achhan Kunwar, 

1. L. Rọ, 21 All., 71, relied on. : 
HARGAWAN MaGaX v. BAIJ NATH Das 


section 41—472/:- 





cation of. 
See Evidence Act, section 115 ʻi ai TA 
ection 55 (2) — 
Sale-deed— Warranty of title —Interest sold whether a sub- 
sisting interest. 
A prior mortgagee brought a suit for sale of the mort- 
gaged property without making. puisne mortgagees parties 


VOL. VII.) << INDEX. 1281 
PAGE.’ 
Stridhan —Zezrs to. 
See Hindu Law, mother’s share on partition ... eu. 269 
See Hindu Law, partition ie ee se. 980 
——WNo claim by mother— Her rights. 
See Hindu Law, partition oa ave e 975 
Subrogation — - 
See Mortgage private sale of mortgage property 914 
Substituted -ervice— 
See Civil Procedure Code, section 82 aed .. 286 
Succession Certificate Act (VU of 1889), sections 4, 7— 
Debt—No certificate for part of a debt. 
A Mahomedan lady died leaving several heirs and her 
dower unpaid. One ofthe heirs was entitled to Rs. 17,000 
out of the dower debt. She relinquished her claim to all but 
a Rs. 800 and applied for a succession certificate for Rs. 800 
only and offered to pay duty for the same. Meld that no 
certificate could be granted for a part of the debt. Muham- 
med Ali Khan v. Puttan Bibi, 1. L. R., 19 All., 129, followed ; 
Akbar Khan v. Bilkisarxz Begam, [1901] A, W. N., 125, 
referred to. 
BISMILLA BEGAM v. TAWASSUL HUSAIN e. 255 
Succession— Sister, 
See Agra Tenancy Act, section 22 .. 293 
Sult— To set aside a decree, on the ground of fraud. 
See Fraud ... ee das re 74 
For declaration. 
See Mortgage of an occupancy holding ae wee 291 
Of civil natuse—voluntary payments. 
See Civil Procedure Code, 1908, section9 .. 529 
For recovery of Money—money had and received. 
See Civil Procedure Code, 1882, section 317 ... we. 623 
Temporary injunction — i 
See Civil Procedure Code, 1908, O. 39, R. 1 .. 932 
Tenants in common—Vicinage. ` 
- See Pre-emption—Mahomedan Law - 879 
Tenancy in common— 
See Hindu Law—will—construction 941 
Tenant—Resistance by. 
See Landlord and tenant eas si . 1165 
aTort s—Assault—Public oficer—Exceeding right—damages. 
See Civil Procedure Code, section 424 si 301 
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e Transfer of Prop:rty Act (IV of 1882)—cox/d. 


“fo the suit. He had the property sold and purchased it 
himself. He then brought a second suit against the puisne 
mortgagees who were three and joint. The suit was com- 
promised, the latter agreeing to pay a certain amount, and 
the compromise was embodied ın a decree. One of them, 
S, paid his one-third share of the money and recovered 
possession ofa third share of the property Another, N, paid 
the other two-thirds and took possession of the rest of the 
property. N sold this two-thirds share to P. The third 
puistie mortgagee, B, who was a brother of N, brought a suit 
against P, and recovered half of the two-thirds share. Ina 
suit for recovery of half the sale price by P against N, 4e/d 
that while the reference to the decree and the compromise 
in the sale-deed operated to save the vendor from the 
charge of fraud, it was quite sufficient to relieve the vendur 
from the obligation imposed upon him by section 55, clause - 
2, of the ‘lransfer of Property Act. 

MAHAMMAD IBRAHIM v. NAKCHED RAM ... ... 752 
section 6 0-- 
Destruction of mortgaged property— Demand for additional 

security — Reason ible time —Lim tation: 

Where the mortgaged property was wholly submerged and 
. the mortgagee after demanding additional security to which 

the mortgagor paid no heed, waited for more than six years 
to bring his suit for therecovery of the mortgage money, 
held that the delay, under the circumstances, was not reason- 
able, and the suit was time-barred. 


Semble.—A period of six months would be a liberal allow- 
ance in a case like the present to enable the mortgagors to 
comply with the requests of the plaintiff. 

BHAWANI SINGH-v. JANG BAHADUR SINGH ate 

——— ection 77— 

Usufructurry  mortgage—Liability to accoun*—Act 

XXVII of 1855, section 4—Rent to be appropriated in lien 

of interest only, 


In the absence of an express stipulation therefor, a usufruc- 
tuary mortgagee ıs not liable to render account to the 
= representatives of the mortgagor in an action for redemp- 
tion. - : È A 
The fact that the rents of the property are to be appropri- 
ated:in lheu of a portion of the interest only cannot alter the ` 
usufructuary character of the mortgage. y 
SHAFI-UN-NISSA v. FAZALRAB vee 787 


“o — -M —- Beection 83 — 

Deposit pard to mortgagee— Balance promise d—whether 

a full discharge. 

Some money was deposited under section 83, Transfer of 
Property Act, for payment toa mortgagee. On objections 
being raised by the mortgagee as to the insufficiency of the 
amount, the mortgagor agreed to pay the balance which was 
found due to him. At the request of the pleader for the 

- mortgagors, the court paid the money deposited to`the mort- - - - 
gagees and endorsed payment on its back and returned the 
deed to the mortgagees. Aela that the mortgagees did not 

- take the money in full discharge of the mortgage as provided 

- by section 83, Transfer of Property Act. 
HARDIAL v. PIRTHI. SINGH Tay 
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ESA ——— section 85— G 
See Hindu Law— Debts—son’s liability wee - er 852 
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— rl ——_—_-———-a ection 8 5— 
Hindu Law—Mitakshara—/oint Hindu fam ly— Powers 
of Manager—Morigage of family property made by 
managing memter—Decree for sale—Sale of mortgaged 
pr operty—Sale by son and other members to recover the 
family property—Defendanis—Managing member may 
sometimes represent adult members. g 
When property mortgaged by a fatherin a Hindu joint 
family has passed away from the family either by means of 
a foreclosure against the father or by means ofa sale in 
execution of a decree against him upon a mortgage, the sons 
cannot recover the family property or their interests in it 
merely because they were not made parties to the suit brought 


. by or against their father. 


A person may be a necessary party to a suit upon a mort- 
gage, although the plaintiff is not aware of his existence, in 
the sense-that if he 1s not impleaded he cannot be concluded 
or his rights affected by the decree passed in the suit. 
Prima facie all persons interested in the right to redeem 
must be made parties to a suit by a mortgagee, but the rule 
is not inflexible. 1n certain circumstances the whole family 
may be held bound by the result of suits brought by or. 
against the manager. 

Therefore, where in a suit upon a mortgage the managing 
member of the family defended the suit with the consent of 
the other adult members who were not parties to the suit, 
held that these persons were bound by the result of the 
previous suit and they were precluded from instituting a 
suit of their own to recover the mortgaged property sold 
in execution of the previous decree, upon the ground that 
they had not been impleaded in the previous suit. 

JADDO Kuar v. SHEW SHANKER RAM sei es 








PESA EEE sections 86, 87— 
See mortgage—foreclosure if os an 
—— m — — —  —_ —— section 8 8 — 


z% 


See Limitation Act, art. 179 (4) 


— sections 88, 89— 
Execution of decree—Order to sell property in certain o! der 
—kes judicata. 

Where upon an objection to an application for execution 
of a decree for sale under the Transfer of Property Act, an 
order was made directing that different lots of the mortgaged 
property be sold in a certain order, and that order remained 
unappealed from and therefore became final, /e/d that the 
prinicple of tes judicata was applicable and that the question 
in what order the lots were to be sold could not be re-opened 
upon a subsequent application for execution of the same 
decree. 

Nageshar Prasad v. 57% Niwys, [1891] 11 A. W. N, 33 3 
Bihari Lal v. Majid Ali, (1897) 17 A. W. N., 29, followed. 

MURLI DHAR v. GOMA ass eee ii 
——— section 91—Redemption— Mort- 
gage of fixed rate tenancy by tenant— Death of tenant heirless 
—Right of samindar to redeem—Escheat to crown— 

A fixed rate tenancy is but a limited interest which cannot 
be the subject of escheat to the crown. Sucha tenancy is 
carved out of the Jand-holder’s interest in the land to which 
it relates and a fixed-rate tenant has noabsolute interest in 
it. If the tenancy comes to an end, it necessary goes back 
to the estate, which ıt was carved out of and lapses to the 
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- Transfer of Property Act (IV of 18 32)—concld. 


land-holder. Whete a fixed-ra*2 tenant, therefore, who had 
made a usufructuary mortgage >f the tenancy, died without 
leaving heirs, and the zemin ia”: offered to redeem the mort- 
gage after his death, že%ť thit the plaintiffs were clearly 
entitléd to redeem the mortgaz: made by the tenant Query, 
if they were not entitled to poss:ssion of the holding with- 
‘out redemption. 


Ram Dihaly. Maharaja of Vizianagram, 30 All.,. 488, 
overruled. 
TULSI RAM v. GURDIAL, F. Be... s ... IONI 


Unconscionable bargain—Jresumplion, 
See Contract ‘Act, section 16. 


Underground rights—See Zamindar__... ses 633 


United Provinces Municipalities Act (I of 1900, local), 
section 147 —Prosecution under —Dectsion of Civil 
Court in favour of the accuse t 
In accordance with a decree of the Civil Court passed in 
favour of B against the Mu ucipal Board of Etawah, B 
erected certain buildings. Ihe Board objected and the Civil 
Court ordered demolition of some of the buildings and 
allowed others to remain. During the pendency of the pro- 
ceedings in the Civil Court the Board instituted proceedings 
against B in the Criminal Court. Ald that it was not open 
to the Board to prosecute B in respect of the buildings, 
pending the decision of the Civil Court and to continue the 
prosecution-after its decision. : 

The provisions of the Municipalities Act were not intend- 
€d to enable Municipal authorities to override the decision 
of a ‘Civil Court where that Court had jerisdiction. 


BALDEO PRASAD v. K, E. ate tes ee 735 
`U. P, Land Revenue Act. 

See Land Revenue Act isa ie sáa 
Usury. 

See Mahomedan Law—dower ... ‘ vee 1025 


Vendor and purchaser —Deyjos.t—Plaintif failing to perform his 
` part of contract—Claim to refun i of deposit—maintainabi- 
lity of —Deposit a guarantee—Specific performance. 


A deposit, although to be taken as part payment if the con- 
tract, 1s completed, ıs also a guarantee for the performance 
of the contract, and when the plaintiff fails to perform his 
part of the contract he has no right to the return of the 
deposit. 


+ The plaintiff paid a sum of Rs. 1,000, as part of earnest 


money promised. He then failed to take delivery of the 
e goods but sued for return of the deposit. Held that 
he was not entitled to claim the earnest money paid. 
Collins v. Stimson, L. R., 11 Q. B. D., 142 ; Rowe v. Smith, y 
L. K., 27 C. D., 89 ; exparte Barrell, in re Parnell, L. R., 10 
Ch. 512, referred to. 


KOSHANLAL v. THE DELHI CLOTH MILLS ... see TOIQ 
Vicinage — Right of= 

See Pre-emption—Mahomeden Law au wee 641 
Wagering Contract—Liability of agent— 

See Contract Act, section 30 we wee wee 1146 
Wajib-ul-arz—as Evidence— 5 

See Evidence—Custom sa ws 704 


Wakt—/x/ference fom findings—Oral dedication. : 
See Mahomedan Law—Wakf nu ter ce 1095 
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prerogative of thecrown. 
See Mahomedan Law—wakf 


Warranty of title. x 


See Transfer of Property Act, section 55 


Whole blood—/a/f dlood—pr eference between. 


See Hindu 1! aw—Inheritance 


Widow's Estate. 


See Hindu Law—widow’s Estate ... 


Will—Consideration of- Two species of property devised— Property 


not strictly corresponding to description in will to be ex- 
cluded—Fi esumption. 


It 1s a well settled canon of construction that where a 
given subject is devised and there are found two species of 
property, the one precisely corresponding to the description 
in the devise, and the other not completely answering there- 


to, the latter will be excluded. 


Certain property described as being ın the testator’s separ- 
ate possession was bequeathed to applicant. Jhe testator 
was entitled to certain shamlat fattis, in the village which 
bore distinct numbers from those specifically given. ‘These 
latter were owned by proprietors of asli faéiis in common 
and were not assessed to revenue. The former were usk 
pattis and were assessed to revenue. The will contained no 
words such as “with the appurtenances” or “lands appertain- 
ing thereto” and specifically described the as/z patts. 


Held, that the asli pattis precisely corresponded with the 
description in the will and sżamlat patis in no way answered 
to that description, and a fo? tiori, the latter were excluded. 


TULSHA v. MATHRAPURI saa sae Pee 


Zamindar—Permanent tenant— Under- ground rights. 


Where the title of the zemindar toa village as part of his 
zemindari before the creation of a permanent tenancy is 
established, he must be presumed to be the owner of the 
under ground rights thereto a pertaining, in the absence 
of evidence that he ever parte with them. 


ARI NaRAIN SINGH DEO BAHAMUR V. SRI RAM 


CHAKRVARTI, P. C. 


Zar=e-peshgi lease. , x 


_ See mortgage wets sau 


1093 


